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HEARD   IN  THE 


HOUSE   OF   LORDS, 

ON  APPEALS  AND  WRITS  OF  ERROR; 

And  decided  during  the  Session  1827, 
8  Geo.  IV. 


ENGLAND.  June  89, 

(court  of  chancery.)  » — V — ' 

Mortgage. 
DUFFIELD   AND   ANOTHER  -        AppcUdntS.  ^f^^'^^^ 


Hicks  and  others         -        -     Respondents. 

A  father,  in  contemplation  of  speedily  approaching  death, 
wishing  to  make  a  larger  provision  K>r  a  daughter  than  he 
had  done  by  his  will,  delivers  or  causes  to  be  delivered  to 
her  a  bond  and  a  mortgage  security  for  a  certain  sum  of 
mone^,  and  a  mortgage  security  for  another  sum  of  money. 
This  IB  a  good  donatio  mortis  causd,  and  the  heir  or  execu- 
tor is  bound  to  give  effect  to  the  intent  of  the  donor. 
Per  Eldon  (Earl  of).  ''  This  is  the  first  absolute  decision 
on  the  question," 

The  original  suit  in  this  case  was  instituted, 
October  1821,  in  the  Court  of  Chancery,  for  the  pur- 
pose of  obtaining  the  judgment  of  the  Court  upon 
several  questions  arising  out  of  the  various  dispositions 
made  by  George  Elwes,  late  of  Marcham  Park,  in  the 
county  of  Berks,  of  different  parts  of  his  property,  by 
way  of  settlement,  gift,  and  testamentary  arrangement. 
VOL.  I. — New  S.  B 
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CASES  IN  THE  HOUSE  OF  LORDS 


1827- 

* V — ' 

DUFFIELD 

andanocber 

V. 
BICKS 

andocbera. 


A  veiy  material  question,  arising  out  of  the  will  of 
Mr.  £1  wes,  is  still  dep^iding ;  but  it  is  unnecessary, 
for  the  present  purpose,  to  enter  into  any  detail  of 
&cts  and  circumstances  beyond  those  which  are  con- 
nected with  the  particular  point  which  has  been 
decided  in  this  case,  or  part  of  the  case. 

It  appeared  that  Emily  Frances,  only  child  of 
Mr.  Ehres^  had  in  1810,  without  the  knowledge  of 
her  father,  intermarried  at  Gretna  with  the  appellant 
Duf&eld;  and  that  her  (alher,  although  soon  after  re- 
conciled to  her,  did  not  by  his  will,  which  was  made 
in  March  1811,  make  such  a  liberal  provision  for  his 
daughter  as  he  would  otherwise  have  done.  But 
towards  the  close  of  his  life  he  became  desirous  of 
making  a  further  provision  fot  his  daughter;  and 
therefore  he,  on  the  1st  of  September  1821,  in  imme- 
diate prospect  of  death,  delivered  or  caused  to  be  deli- 
vered, before  witnesses  and  in  his  presence,  by  way 
of  donatio  mortis  causd,  a  bond,  and  a  mortgage  secu- 
rity upon  certain  premises  belonging  to  Sir  Edwin 
Bayntun  Sandys  for  a  sum  of  2,927  ^m  aad  a  mortgage 
security  on  the  same  premises  for  a  sum  of  80,000/., 
with  intent  to  transfer  to  his  said  daughter  the  abso- 
lute right,  upon  his  deaths  to  the  money  secured  by 
such  bond  and  mortgage  deeds.  Mr.  Elwes  died  on 
the  following  day.  It  was  taken  for  granted  here  that 
the  securities  were  properly  delivered ;  and  the  only 
question  was,  whether  the  delivery  of  such  mortgage 
securities  by  way  o{  donatio  mortis  caus&y  could,  ac- 
cording to  law,  transfer  to  the  donee  the  interest  so 
secured. 

The  bill  was  filed  against  the  executors  and  trustees 
(among  other  parties)  of  the  deceased  Mr.  Elwes,  and 
prayed,  among  other  things,  ^^  that  the  said  donatio 
mortis  causd  to  Mrs.  Emily  Frances  Duffield  of  the 
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mid  bond  and  mortgage  securities  might  be  esta- 
blished, and  that  she  might  be  declared  entitled  to  the 
said  bond  and  mortgage  deeds,  and  to  the  monies  se« 
cured  thereby,  and  to  all  benefit  thereof ;  and  that  the 
defendants,  William  Hicks  and  Henry  Chambers,  as 
executors  and  trustees  of  the  testator,  Mr.  Elwes,  might 
be  decreed  to  execute*  proper  instruments,  to  enable 
Mrs.  Duffield,  or  those  claiming  in  her  right,-  to  re« 
ceive  the  monies  due  and  to  become  due  on  the  said 
bond  and  mortgages  respectively,  and  to  obtain  the 
full  benefit  of  the  said  securities ;  and  that  Mrs.  Duf« 
field,  or  those  claiming  in  her  right,  might  be  at  li- 
berty to  sue  in  the  name  of  said  Hicks  and  Chambers, 
in  any  action  or  suit  to  be  brought  against  the  obligor 
in  the  said  bond,  and  th^  mortgagor  in  the  said 
mortgages." 

The  cause  came  on  for  hearing  before  the  Vice- 
dhanceUoTi  who,  on  the  17th  April  1823,  pronounced 
a  decree,  the  only  material  part  of  which  for  the 
present  purpose  is  the  declaration,  ^^  that  the  said 
Court  being  of  opinion  that  a  mortgage  security  can- 
not by  law  be  gir^i  by  way  of  donatio  mortis  causdj 
the  plaintiflf,  Emily  Frances  Duffield,  is  not  entitled  to 
the  mortgage-monies  secured  by  the  indentures  of  the 
2d  and  Sd  November  18^,  and  the  said  bond  of 
the  12th  July  1890 ;  and  by  the  said  indentures  of 
lease  and  release,  and  mortgage,  dated  the  11th  and 
12th  of  July  1820."  Against  so  much  of  the  decree 
as  related  to  this  dotuUio  mortis  causd^  the  appellants 
appealed  to  the  House  of  Lords,  for  the  following, 
among  other  reasons  assigned  by  Messrs.  Sugden  and 
Longley:-^ 

1st.  Because  a  mortgage,  though  in  fee  and  for*- 
feited,  still  continues  a  mere  security  for  a  debt,  and 
therefore,  by  the  law  of  England,  be  made  the  subject 
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of  a  donatio  mortis  causa j  by  the  gift,  under  the  requi- 
site circumstances,  of  the  very  deed  or  instrument 
creating  or  securing  such  debt. 

2dly,  Because,  whatever  may  be  the  law  in  this 
respect  as  to  a  bare  mortgage,  the  present  case  has 
circumstances  which  distinguish  it  in  favour  of  the 
appellants  from  the  gift  of  a  bare  mortgage  secu- 
rity. For,  first,  the  gift  of  the  mortgage  deeds  of  the 
11th  and  12th  July  1820,  for  securing  the  sum  of 
2,927  /•  and  interest,  was  accompanied  by  the  gift  of  a 
bond,  dated  the  same  12th  July  1820,  for  the  same 
sum ;  now  it  is  clearly  settled  and  acknowledged,  that 
a  bond  may  lawfully  be  the  subject  of  a  gift  of  this 
nature,  whence  it  should  follow  by  the  known  rule  of 
law,  that  where  there  are  several  securities  for  the 
same  debt,  an  assignment  or  gift  by  the  creditor  of  one 
security  is  an  assignment  or  gift  of  the  debt ;  that  the 
appellant,  Mrs.  Dufiield,  the  donee  of  the  bond,  is 
entitled  not  only  to  the  bond,  of  which  the  present 
decree  deprives  her,  but  to  the  benefit  of  the  other  se- 
curity for  the  same  debt  contained  in  the  accompa- 
nying mortgage :  and,  secondly,  the  indenture  of  3d 
November  1820  contains  not  only  a  release  by  way  of 
mortgage,  but  a  covenant  from  the  mortgagor  to  pay 
the  sum  of  30,000/. ;  this  covenant  is  an  obligation  by 
specialty,  and  is  precisely  equivalent  in  law  to  a  single 
bill  or  bond  for  the  same  sum ;  the  deed  abo  contwis 
an  assignment  by  William  Taylor,  Sir  Charles  Hamil- 
ton, and  William  Padwick  the  elder,  to  the  donor 
George  Elwes,  of  a  previous  lyexisting  debt  of  30,000  /., 
therefore  the  donatio  mortis  causd  of  the  deed  containing 
this  obligation  and  this  assignment  must,  upon  the 
above  principles,  carry  to  the  donee  not  only  the  be- 
nefit of  these  two  securities,  but  also  of  the  mortgage 
security  for  the  like  sum. 
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ddly.  Because  the  deeds  themselves  unquestionably 
belong  to  the  appellant  Mrs.  Duffield,  by  the  gift  of 
her  father,  and  the  testator  s  debts  being  all  paid,  and 
his  legacies  and  annuities  paid  or  amply  provided  for, 
there  can  be  no  equity  in  mere  volunteers  as  the  resi- 
duary legatees  are,  to  take  away  from  the  donee  those 
deeds,  or  to  deprive  an  only  child,  an  heir  at  law  and 
sole  next  of  kin,  of  any  benefit  intended  her  by  her 
father,  which  the  possession  of  those  deeds  may  enable 
her  to  derive  from  his  property. 

For  affirming  this  part  of  the  decree,  the  following, 
among  other  reasons,  were  assigned  by  Messrs.  Heald 
and  fFest : — 

1st,  The  gift  of  deeds  will  not  pass  the  property 
which  is  secured  by  them. 

Sdly,  Whatever  might  have  been  the  effect  of  deli- 
vering a  bond  where  the  debt  was  not  secured  by  a 
mortgage,  yet  the  delivery  of  a  mortgage  deed  toge- 
ther with  the  bond,  prevents  the  gift  from  operating  w 
a  donatio  mortis  cauid. 
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Eldan^  Earl  of,  after  stating  the  case.  The  opinion  June  sr, 
of  the  Court  below  upon  the  question  which  has  •^"^®"'- 
been  raised  in  this  case  is  contained  in  these  words  of 
the  decree :  ^^  That  the  Court  being  of  opinion  that 
a  mor^;age  security  cannot  by  law  be  given  by  way  of 
donatio  mortis  causdj  the  appellant,  Emily  Francis 
Nuffield,  is  not  entitled  to  the  mortgage  monies  secured 
by  the  indentures  of  the  2d  and  Sd  days  of  November 
•1820,  and  the  said  bond  of  the  12th  day  of  July  1820, 
and  by  the  said  indentures  of  lease  and  release  and 
mortgage,  dated  the  11th  and  12th  of  July  1820." 
This,  then,  is  an  expression  of  the  opinion  of  the  Vice- 
Chancellory  that  a  mortgage  security  cannot  be  the 
'  subject  of  a  donatio  mortis  causd ;  and  if  that  opinion 
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was  correct,  it  was  of  course  mmeccssarir  to  inquire 
whether  the  bond  and  mor^;age  deeds  had  in  fact  been 
delivered  as  a  donatio  mortis  causd. 

Before  I  proceed  to  say  any  thing,  fistfther,  I  owe  it 
to  the  able  judge  who  decided  this  case  in  the  Court 
below,  to  state  that  his  opinion  might  have  been  in«- 
fluenced  by  something  which  had  dropt  from  myself 
in  conversation,  in  which  I  expressed  considerable 
doubt  whether  a  mortgage  security  could  by  law  be 
the  subject  of  a  donatio  mortis  causd :  that  might  be  the 
case*  Little  seems  to  have  been  said  either  in  the 
argument  or  the  judgment  upon  this  point.  The  case 
of  a  bond  is,  at  any  rate,  an  exception,  as  it  may  pass 
in  consistency  with  the  statute ;  but  there  is  a  difference 
between  a  bond,  and  a  bond  with  mortgage  securities, 
being  the  subject  of  a  donatio  mortis  causd^  where  the 
title  cannot  be  complete  till  the  death  of  the  donor. 
I  was  at  first  inclined  to  think  that  as  the  bond  alone 
would  have  passed,  it  would  draw  after  it  the  mort- 
gages ;  but  liien  a  bond  with  nior^;age  is  not  a  gift 
complete,  not  as  between  the  donor  and  donee,  but  as 
to  something  which,  even  after  the  death  of  the  donor, 
still  remains  to  be  done  by  his  representatives  to  make 
the  donation  complete.  The  question  then  is,  whether 
the  executor  or  the  heir-at-law  of  the  donor  is  not 
bound  to  complete  and  render  effectual  the  donation  ? 
or  in  other  words,  whether,  where  there  is  the  gift  c^ 
a  debt,  the  executor  is  not  to  be  considered  as  a  trustee ; 
or,  if  it  be  land,  whether  the  heir-at-law  is  not,  by 
virtue  of  a  trust  raised  by  operation  of  law,  liable  to 
be  called  upon  by  the  donee  to  make  good  the  dona- 
tion ?  The  question  is,  what  the  donee  can  call  on  the 
representatives  of  the  donor  to  do. 

If  the  mortgage  securities  may  be  the  subject  of 
a  donatio  mortis  causd,  it  does  not  appear  that  any  of 
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t)ie  parties  mean  to  call  for  an  issue  to  try  whether  there 
was,  in  point  of  fact,  z  donatio  mortis  causd  in  this  case. 
But  in  similar  cases  it  has  been  common  to  direct  an 
issue  to  tiy  the  fact. 

It  may  be  necessary  to  state  to  your  Lordships  what 
these  securities  are  which  have  been  the  subject  of  the 
domUio  mortis  causd  in  the  present  case.  There,  is  first, 
a  bond,  dated  the  12tL  July  1830,  for  securing  a  sum 
of  2,927/*!  and  indentures  of  lease  and  release  by  way 
of  mortgage,  bearing  date  the  11th  and  12th  July  1820, 
for  further  securing  the  same  sum ;  then  there  is  an 
indenture  of  the  Sd  November  1820«  reciting  that  a 
sum  of  80,000/.  had  been  advanced  upon  mortgage 
security  to  Sir  Edwin  Bajrntun  Sandys  by  Taylor, 
Hamilton  and  Padwick,  trustees  under  a  marriage  set-* 
tlement,  and  that  the  money  was  further  secured  by 
bond,  and  a  judgment  recovered,  and  that  the  trustees 
had  called  in  the  m^ney ;  after  which  recital  the  inden- 
ture witnessed,  that  Mr«  Elwes,  the  donor  in  this  case, 
had  advanced  30,000/.  to  Sandys  to  pay  off  this  debt, 
and  had  by  way  of  security  received  an  assignment  of 
the  money,  and  of  the  judgment ;  and  further  wit- 
nessed, that  certain  premises  were  conveyed  by  way  of 
<nuortgage  from  Sandys  to  Elwes,  for  further  securing 
this  30,000/.,  and  there  was  a  covmant  on  the  part  oi 
Sandys  to  pay  the  money  to  Elwes. 

It  appears  that  Mr.  Elwes  had  been  offended  by 
his  daughter,  but  towards  the  close  of  his  life  was 
desirous  to  make  a  larger  provision  for  her  than  he 
had  before  dcme.  It  appeared  in  evidence  that  Mr. 
Elwes,  while  languishing  in  the  sickness  of  which  he 
died,  had,  in  contemplation  of  his  approaching  dis8o<- 
iuticm,  expressed  a  wish  before  witnesses  to  give  his 
daughter  all  his  right  and  interest  in  the  mortgages 
already  mentioned,  and  the  witnesses  made  a  memo- 
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fandum  of  that  fact.  There  can  be  no  doubt,  therefore^ 
but  that  the  father  wished  to  make  this  further  provi- 
sion for  his  daughter.  It  afterwards  occurred  to  the 
witnesses  that  the  gift  would  not  be  complete  without 
the  actual  delivery  of  the  instruments  to  the  daughter; 
and  they  were  accordingly  delivered  by  one  of  the 
witnesses  to  the  daughter  in  the  presence  of  the  father, 
who,  though  so  near  his  death  that  he  could  hardly 
utter  the  word,  visibly  manifested  his  satisfaction  at  what 
had  been  done,  and  pressed  the  hands  of  his  daughter 
while  she  held  the  papers.  It  is  clear  enough,  then, 
that  the  father  wishied  to  give  his  daughter  the  money 
secured  by  these  instruments  by  delivering  them  to  her; 
but  the  question  is,  whether  that  intent  can  be  effectu- 
ated according  to  law.  It  would  be  a  much  better 
improvement  of  the  law  than  many  of  these  improve- 
ments which  have  been  lately  talked  of,  if  the  donatio 
mortis  causd  were  struck  out  altogether ;  but  as  it  is, 
we  must  deal  with  it  the  best  way  we  can.  The  ques- 
tion here  is  not  one  as  between  the  donor  and  donee, 
but  whether  the  donor  has  given  that  which  will  bind 
his  etecutor  or  heir-at-law ;  and  whether,  although  the 
interest  is  not  considered  as  vested  by  the  gift  itself, 
the  donee  has  not  a  right  in  equity  to  call  upon  the 
heir-at-law  or  executor  to  give  effect  to  the  intent  of 
the  deceased. 

In  the  case  of  Snellgrove  v.  Bcnley^j  Lord  Hwrd- 
wicke  held,  that  the  delivery  of  a  bond  as  a  donatio 
mortis  causd  was  sufficient  to  pass  the  equitable  inte- 
rest of  the  bond  in  the  donee  on  the  death  of  the 
intestate.  The  bill  was  brought  by  an  administratcH- 
to  have  the  bond  delivered  up,  and  Lord  Hardwicke 
says,  ^^  This  is  not  a  bill  brought  merely  on  the  loss 
of  a  bond.    You  cannot  sue  at  law  without  the  bond 

*  3  Atkins,  213,  214. 


ON  APPEALS  AND  WRITS  OF  ERROR. 

for  though  you  may  give  evidence  of  a  deed,  at  law; 
that  is  lost,  yet  you  cannot  of  a  bond,  because  you 
must  make  profert  of  it.  The  question  is,  whether 
the  bond  is  the  proper  subject  of  such  a  gift;  especially 
considering  how  far  the  courts  hare  gone  lately  in 
assignments  of  choses  in  actum.  Put  the  case,  if 
a  chattel  in  possession  had  been  bought  by  the  intes* 
tate,  and  the  bill  of  sale  taken  in  a  third  person's  name 
in  trusty  the  legal  property  would  have  been  in  the 
trustee,  and  only  the  equitable  interest  in  the  cestui 
que  trust ;  and  yet  if  the  cestui  que  trust  had  delivered 
it  over  to  the  defendant,  that  would  have  been  a  good 
^ft  by  way  of  donatio  mortis  causd  as  to  the  equitable 
property;''  and  thereupon  his  Lordship  dismissed  the 
bill. 

But  your  Lordships  will  find  that  the  real  question 
here  is  not  a  question  having  reference  to  a  bond  alone, 
but  one  involving  mortgages  in  land ;  and  it  must  be 
determined  whether  the  delivery  of  the  mortgage  deeds, 
if  they  were  duly  delivered,  carries  with  it  by  way.  of 
donatio  mortis  causd  the  interests  which  these  deeds 
are  intended  to  secure:  and  with  respect  to  that, 
I  take  the  liberty  to  say,  that  a  question  at  preisent 
remahiing  under  greater  imcertainty  than  this  I  hardly 
know ;  and  I  am  sorry  that  in  the  discussion  of  the 
question  below,  so  little  reference  was  made  either  in 
the  argument  or  judgment  to  the  various  cases  having 
some  relation  to  itiia  subject  which  have  preceded  that 
which  is  now  under  your  Lordship's  consideration. 
The  casie  of  Hossel  v.  Tynte  was  that  of  a  lady  who 
delivered  a  mortgage  deed  to  the  plaintiff,  saying, 
^^  I  deliver  this  as  my  act  and  deed,"  meaning  to  secure 
to  him  the  stun  of  1,000/.,  which  was  the  amount  of 
the  mortgage  money.  Two  questions  were  raised, 
1st,  Whether  it  was  a  donatio  inter  vivos  1  Sd,  Whe- 
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ther  it  being  a  gift  of  mortgage  upon  a  real  estate  it 
could  take  effect,  or  was  not  void  by  the  Statute  of 
Frauds  and  Perjuries?  The  report  is  not  very  accurate; 
but  Lord  Haidwicke  did  not  find  it  necessary  to  decide 
the  point  in  that  case,  as  the  Plaintiff  was  residuary 
legatee  of  the  lady,  and  as  such  would  in  any  evait 
be  ^ititled  to  the  money. 

In  the  case  of  Ward  v.  Turner*^  which  is  the  leading 
case  on  this  subject.  Lord  Haidwicke  enters  at  con- 
siderable length  upon  the  consideration  of  donations 
mortu  causa ;  and  there  he  held  that  certain  receipts 
for  stock  were  not  sufficient  documents  of  title,  and 
that  the  delivery  of  them  was  not  sufficient  to  cany  the 
interest  in  the  annuities.  In  the  argument  in  that 
case  the  case  of  Richard  v.  Syms  was  quoted,  in  which 
Lord  Hard¥dcke  had  held,  that  on  the  gift  of  a  mortgage 
by  the  mortgagee  to  the  mortgagor,  by  the  delivery  to 
the  latter  of  the  mortgage  deeds,  if  that  fact  was  proved, 
it  was  a  gift  of  all  the  money  due  on  the  securities, 
and  not  within  the  Statute  of  Frauds*  The  question 
then  arises,  how  far  the  Statute  of  Frauds  may  apply, 
in  this  case ;  and  Lord  Hardwicke  said  that  at  least, 
as  between  mortgagee  and  mortgagor,  the  delivery  to 
the  mortgagor  of  the  documents  of  debt  by  the  mort- 
gagee was  a  good  gift,  by  way  of  donatio  mortis  camA, 
to  the  mortgagor  of  the  money  secured  by  these  docu- 
ments, though  the  legal  estate  was  in  the  mortgagee, 
and  that  this  was  not  within  the  Statute  of  Frauds. 
Then,  when  you  consider  the  difference  between  an 
absolute  estate  in  land  and  a  mortgage,  and  that  in 
the  latter  case  the  land  is  nothing  more  than  a  pledge 
for  the  money,  the  questimi  is,  whether  the  gift  of  the 
mortgage  deeds  by  way  of  donatio  mortis  causd  is  not 
.  a  good  gift  of  the  money  secured ;  and  if  so,  whe- 

*  a  VeB.  sen.  431-7. 
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ther  the  land  does  not  follow  as  an  accident,  and 
whether  the  person  having  the  land  is  not  to  be  con- 
sidered as  a  trustee  for  the  other,  and  bound  to  convey 
so  as  to  supply  the  requisites  of  the  Statute  of  Frauds  t 

That  case  (Richard  and  Syms)  is  a  case  of  great 
authority,  and  is  reported  at  length  in  Bamardiston^s 
Chancery  Cases.    Lord  Hardwicke  there  says,  ^^  In  an 
''  ejectment  where  a  title  is  made  under  a  mortgi^e, 
"  if  evid^ice  is  given  that  the  debt  is  satisfied,  this  is 
^*  considered  as  defeating  the  estate  in  the  land  which 
*^  the  mortgagee  had ;  and  in  such  cases,  especially 
^*  where  the  mortage  is  ancient,  the  Court  will  pre- 
^^  sume  that  the  money  was  paid  at  the  day,  and  will 
"  direct  the  jury  to  give  their  verdict  accordingly, 
'^  unless  it  clearly  appears  that  the  money  could  not 
*^  be  paid  at  the  day :  no  writing  is  in  these  cases 
<<  necessary,  which  shows  that,  even  at  law,  the  debt 
^*  is  considered  as  the  principal,  and  the  land  as  only 
**  an  accident.     EquiQr  goes  further,  and  says,  that  in 
<<  all  cases  where  the  debt  appears  to  be  satisfied, 
there  arises  ^  trust  by  operation  of  law  for  the  benefit 
of  the  mortgagor :  and  that  case  is  within  the  excep- 
**  tions  in  the  Statute  of  Frauds,  which  has  been  men- 
^*  tioned  of  trusts  arising  by  operation  of  law."    Lord 
Mansfield,  then  Mr.  Murray,  argued  that  case  before 
Lord  Hardwicke,  and  Mr.  Bamardiston  was  at  the  bar 
at  the  same  time,  although  afterwards,  when  Mr.  Murray 
had  become  Lord  Mansfield,  when  Mr.  Bamardiston  s 
Reports  were  cited,  his  lordship  used  to  say,  *^  Bar- 
nard— ^what  you  call  him.**    In  that  book,  however, 
my  Lords,  there  are  some  reports  of  great  value.    The 
case  is  also  reported  in  the  Bquity  Cases  Abridged, 
and  reported  from  a  valuable  manuscript,  as  I  know, 
inm  having  had  the  assistance  of  a  genuine  report 
from  the  library,  of  my  noble  friend,  Lord  Redesdale, 
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who  searched  his  books  and  his  mind  to  aid  in  coming 
to  the  just  conclusion  on  this  point.  The  present  cas^ 
however,  is  the  first  absolute  decision  on  the  point. 
But,  according  to  both  the  reports  of  the  case  of 
Richards  and  Synts^  we  have  Lord  Hardwicke  s  autho- 
rity for  the  proposition,  that  ^^  in  all  these  c^es  there 
is  a  difference  both  in  law  and  equity  between 
absolute  estates  in  fee  or  for  a  term  ofyears^  and  con- 
ditional estates  for  security  of  money.  Ld  the  case 
of  absolute  estates  it  cannot  be  admitted  of,  that  parol 
proof  of  the  gift  of  deeds  shall  convey  the  land 
itself;  but  where  a  mortgage  is  made  of  an  estate 
which  is  considered  only  as  a  security  for  money 
'^  due,  the  land  is  the  accident  attending  upon  the 
^^  other,  and  when  the  debt  is  discharged,  the  interest 
^^  in  the  land  follows  of  course*  At  law,  the  interest 
'^  in  the  land  is  thereby  defeated ;  and  in  eqmty,  a  trust 
'^  arises  for  the  benefit  of  the  mortgagor."  And  his 
lordriiip  said,  ^^  that  if  an  obligee  delivers  up  a  bond 
with  intent  to  discharge  the  debt,  the  debt  will 
certainly  be  thereby  discharged ;  and  if  the  bond  is 
^^  discharged  in  the  present  case,  the  mortgage  will  be 
<<  discharged  with  it" 

In  reasoning  that  case  of  Ward  and  Turnery  and 
pointing  out  the  distinction  between  a  mere  receipt  and 
a  document  of  title.  Lord  Hardwicke  says, — "  Suppose 
'^  it  had  been  a  mortgage  in  question,  and  a  separate 
^^  receipt  had  been  taken  for  the  mortgage  money — not 
on  the  back  of  the  deed,  (which  was  a  very  common 
way  formerly,  and  is  frequently  seen  in  the  evidence 
of  ancient  titles,)  and  the  mortgagee  had  delivered 
^'  over  the  separate  receipt  for  the  consideration  money, 
"  that  would  not  have  been  a  good  delivery  of  the 
possession,  nor  given  the  mortgage  as  a  donatio  mortis 
causa  by  force  of  that  act:"— And  from  this  it  may 
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be  inferred  that  Lord  Hardwicke  was  of  opinion,  that  if 
there  had  been  a  good  delivery  of  the  possession  by 
the  delivery  of  the  proper  documents  of  title,  that 
would  have  been  a  good  donatio  mortis  causd. 

There  is  also  a  case  in  Burrows*  of  some  importance 
<m  this  point.  In  that  case,  which  was  that  of  a  mort- 
gage disposed  of  by  a  mortgagee  in  his  will  as  part  of 
his  personal  estate,  Lord  Mansfield  says,  *^  A  mortgage 
^^  is  a  chai^  upon  the  land ;  and  whatever  would  give 
^'  the  money  would  carry  the  estate  in  the  land  along 
"  with  it  to  every  purpose.  The  estate  in  the  land  is 
*^  the  same  thing  as  the  money  due  upon  it.  It  will 
*^  be  liable  to  debts ;  it  will  go  to  executors ;  it  will 
"  pass  by  a  will  not  made  and  executed  according^  to 
^*  the  Statute  of  Frauds.  The  assignment  of  the;  debt, 
*^  or  forgiving  it,  will  draw  the  land  after  it  as  a  conse- 
"  quence  ;  nay,  it  would  do  it  although  the  debt  were 

forgiven  only  by  parol ;  for  the  right  to  the  land  would 

follow  notwithstanding  the  Statute  of  Frauds.''  This 
I  admit  is  going  too  far,  and  I  must  humbly  presume 
to  question  the  accuracy  of  Lord  Mansfield's  doctrine ; 
for  the  land  would  not  pass  by  law,  though  it  might  in 
equity.  But  the  doctrine  resulting  from  all  these  cases 
is,  that  if  the  debt  is  well  given,  the  person  holding  the 
land  is  in  equity  a  trustee  for  the  person  to  whom  the 
debt  is  given. 

Lord  Hardwicke  stated,  as  one  reason  why  the  de. 
livery  qf  a  bond  was  a  good  gift  by  way  of  donatio 
mortis  causd  of  the  money  secured  by  it,  that  the  person 
who  had  possession  of  the  bond  could  alone  bring  an 
action  upon  it — no  other  having  the  power ;  since  in 
action  on  bond  there  must  be  Q,prqfert:  Now,  however, 
some  of  the  doctrines  about  lost  instruments  had  got 
from  equity  into  law.     However  that  may  be.  Lord 

*  Martin  v.  Moidin,  a  Burrows,  978. 
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Haidwicke  is  clearly  o(  opinion  that  the  delivery  of  a 
bond  as  a  specialty  would  do ;  and  if,  then,  the  debt  is 
well  given  by  the  delivery  of  the  bond,  the  next  ques- 
tion is,  what  are  we  to  do  with  the  other  securities  which 
are,  or  not,  delivered  over?  In  the  present  case  the 
bond,  the  assignment,  the  covenant  and  all  the  deeds 
are  delivered  over  in  such  a  manner  that  the  represen- 
tatives of  the  donor  could  not  get  at  them ;  and  the 
question  is,  whether,  considering  the  difference  between 
an  absolute  estate'in  land  and  a  mortgage,  the  same 
principle  does  not  apply  in  the  case  of  a  mortgage  as 
in  the  case  of  a  bond  ?  Upon  the  whole,  then,  I  am  of 
opinion  that  the  delivery  of  these  securities  is  a  good 
dmatio  mortis  causd,  as  raising  a  trust  by  operation  of 
law ;  and  that,  as  so  raising  a  trust  by  operation  of  law. 
they  are  not  within  the  provisions  of  the  Statute  of 
Frauds.  What  I  would  therefore  propose  to  your 
Lordships,  is  to  alter  the  decree  of  the  17th  April  18S3, 
in  so  far  as  it  declares,  ^'  that  the  said  Court  being  of 
opinion  that  a  mortgage  security  cannot  by  law  be  given 
as  a  dmatio  mortis  causdj  the  appellant,  E.  F.  Duffield, 
was  not  entitled  to  the  mortgage  monies  secured  by  the 
indentures  of  the  2d  and  Sd  of  November  1820,  the 
bond  of  the  ISth  July  1820,  and  the  indentures  of 
lease,  release  and  mortgage  of  the  1 1th  and  12th  July 
1820" — and  to  remit  the  cause  to  the  Court  below, 
with  directbns  to  proceed  accordingly. 
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Ckoker  and  others       -        -      Appellants.  June  11,30, 

'^'^  18«7. 

Martin  and  others      -        -      Respondents.  ' — ^^ — '• 

Volantary 

A  father  by  a  voluntary  deed  conveyed  certain  estates  to  c^'      »r 
trustees  upon  trust  to  allow  him  the  rents  and  profits  for  vijuaUe  con- 
life  ;  then  to  the  ose  of  his  son,  his  executors,  administra-  sideration. 
tors  and  assigns  •    Subsequently  he  makes  another  settle- 
ment of  the  same  premises  on  the  marriage  of  the  son,  by 
which  he  gives  up  the  immediate  rents  and  profits  to  the 
son,  and  after  some  further  limitations  reserves  the  ultimate 
reversion  to  himself.    Held,  that  the  voluntary  deed  re- 
mained in  force,  in  as  far  as  it  was  not  revoked  by  the 
subsequent  marriage  settlement;  and  that  the  reversion 
belonged  to  those  daiming  under  die  son,  and  not  to  those 
ling  under  the  father. 


S  Y  a  voluntaiy  deed  of  settlement,  dated  the  19th  May 
I7SI9  Hodder  Robeits  conveyed  to  trustees  his  lands 
of  Bridgetown  and  Chximore,  upon  trust  to  permit  him 
the  said  Hodder  Roberts  to  receive  the  rents  and 
profits  daring  his  life,  and  after  his  death  to  stand 
possessed  of  the  lands  mentioned  to  the  use  of  his 
eldest  son  Randal  Roberts,  his  executors,  administrators 
and  assigns ;  and  if  Randal  should  die  before  attain^ 
ing  the  age  of  twoity^one,  to  the  use  of  his  second 
son,  ice* 

On  the  39th  December  1799,  Hodder  Roberts,  in 
eonsideralM^n  of  the  toarriage  of  his  son  Randal  to 
Mary  Thrift,  and  of  t,000/»  portion  bronght  by  the 
said  Mary  Thrift,  made  a  different  settlement  of  the 
same  lands,  conveying  them  to  trustees  in  trust  to  per- 
mit him  to  receive  the  rents  till  the  marriage,  and  after 
^t,  to  permit  Randal  Roberts  to  receive  the  rents  and 
profits  for  his  own  use  for  life,  and  upon  other  trusts 
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with  the  reversion,  when  these  trusts  should  be  satisfied, 
to  Hodder  Roberts. 

Randal  Roberts  had  only  one  daughter,  who  inter, 
married  with  the  respondent  Richard  Martin,  in  consi- 
deration of  which  Randal  Roberts  granted  them  an- 
nuities to  the  amount  of  3,000/.  out  of  the  lands  in 

4 

question,  and  afterwards  conveyed  part  of  them  to 
Richard  Martin  for  a  term  of  912  years,  and  the  rest 
in  trust  for  his  daughter  and  her  husband  Richard 
Martin,  and  their  daughter  Mary  Martin. 

Hodder  Roberts  in  1749  made  a  will,  by  which, 
among  other  things  she  devised  all  his  estate  and  inter- 
est in  the  lands,  and  bequeathed  the  residue  of  his  per- 
sonal estate  to  his  daughters,  Arabella  and  Harriet. 

The  question  was,  whether  the  reversionary  interest 
reserved  by  Hodder  Roberts  in  the  settlement  of  1739 
went  to  those  claiming  under  Arabella  and  Harriet,  by 
force  of  the  will  of  Hodden  Roberts,  or  to  those  claiming 
under  Randal  Roberts  by  force  of  the  voluntary  deed  of 
I7SI  ?  In  order  to  determine  this  point,  a  bill  was  filed 
by  the  appellant  Croker,  and '  others  claiming  under 
•Arabella  and  Harriet,  daughters  of  Hodder  Roberts, 
.against  the  respondent  Martin  and  others,  claiming 
under  Randal  Roberts,  who  were  in  possession.  This 
bill  was  filed  in  1796,  and  in  consequence  of  the 
marriages  and  deaths  of  parties  nine  other  bills  were 
filed  at  various  periods,  the  last  of  which  was  in 
December  1814.  On  the  S7th  of  February  1816, 
the  bill  was  dismissed  without  costs,  and  thereupon 
the  plaintiffs  appealed. 


.  Argued  for  the  Appellants : — ^The  question  is,  whe- 
ther the  settlement  of  1739  is  to  be  taken  as  prevailing 
over  the  limitations  in  the  voluntary  deed  of  1731,' and 
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the  case  of  Cormack  v.  Trapaud*,  decided  by  your 
Lordships  upon  the  principle  of  Doe  v.  Manning y  is  in 
point  for  us*  Held  there,  that  a  voluntary  deed  must 
yield  to  a  subsequent  one  for  valuable  consideration^ 
under  statute  of  Elizabeth,  extended  to  Ireland  by 
statute  Car,  ll :  deed  1739  here  was  for  valuable  con- 
sideration of  the  highest  degree,  proceeding  on  the 
marriage  of  his  son  with  a  lady  who  had  brought  him 
a  portion.  The  whole  together  constitutes  one  settle- 
ment, one  bargain.  The  father  had  not  parted  with  all 
his  interest  in  the  estate  under  the  settlement  I7SI,  for 
he  had  surrendered  his  life  interest  under  that  settle- 
ment in  favour  of  his  son  and  his  wife,  by  the  deed  of 
1739f  and  the  son  was  at  least  bound  to  make  his 
election  between  the  two  deeds ;  and  having  taken  the 
benefit  of  the  deed  of  17^9,  he  must  be  presumed  to 
have  adopted  that,  and  yet  he  now  endeavoured  to  get 
rid  of  a  part  of  it.  Randal  Roberts  had  repeatedly 
confirmed  the  deed  of  17^9,  by  which  new  interests 
were  given  to  the  father  Hodder  Roberts,  on  his  parting 
with  his  life  interest  in  the  rents  and  profits  which  he 
had  under  the  deed  of  1731.  Randal  Roberts  and  his 
representatives  having  taken  the  benefit  of  the  deed  of 
1739,  they  must  take  it  altogether,  and  could  not  now 
reject  any  part  of  it  by  setting  up  the  deed  of  1 731. 
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Far  the  Respondents: — ^The  respondents  did  not  ques- 
tion the  abstract  proposition  of  law  as  laid  down  on  the 
other  side ;  but  the  argument  is,  that  the  law  does  not 
apply  in  this  case.  The  settlement  of  1731  is  good  as 
against  Hodder  Roberts,  and  is  broken  through  by  the 
deed  of  1739  only  in  as  far  as  the  provisions  of  that 
deed  are  for  valuable  consideration.  The  settlement  of 
1739  is  not  a  settlement  out  and  out  of  the  whole  in- 

•  3  Dow. 
VOL.  I. — New  S.  c 
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terest  comprised  in  the  deed  of  1731 ;  and  so  far  as  not 
settled  by  the  deed  of  1789,  the  property  still  remained 
subject  to  the  deed  of  1731.  The  absolute  interest 
was  not  exhausted,  and  the  ground  of  their  own 
ailment  is,  that  there  was  a  reversion  which  was  not 
exhausted  by  the  deed  of  1739-  In  that  deed  Hodder 
Roberts  makes  a  limitation  back  to  himself;  but  that 
he  could  not  do  in  his  own  favour,  because  he  was 
bound  by  the  deed  of  1731 .  They  are  contending  with 
us  for  a  portion  of  the  property  expressly  settled  on  us 
by  the  deed  of  1731,  and  which  is  not  in  substance 
settled  by  the  deed  of  1739 ;  but  it  is  not  to  be  pre- 
sumed that  the  settlor  intended  to  break  his  faith  as 
pledged  by  deed  of  1731.  They  say  we  are  bound  to 
elect.  Between  what  are  we  to  elect?  Since  their 
own  argument  is,  that  the  deed  of  1739  quite  puts 
an  end  to  that  of  1731.  As  to  acts  of  confirmation,  we 
have  acted  under  the  deed  of  1 739  so  far  as  it  alters 
the  deed  of  1731,  but  no  further ;  and  we  are  in  pos- 
session, under  the  deed  of  1731,  of  all  the  property^  so 
far  as  it  was  not  exhausted  by  the  deed  of  1739- 


Sd  July. 
J-udgment. 


Messrs.  Shadwdl  and  PhiUimorej  for  the  Appellants ; 
Messrs.  Home  and  Sttgden^  for  the  Respondents. 

Lord  Chancellor: — ^There  is  evidence  here  that 
Hodder  Roberts  himself  considered  the  deed  of  1731 
as  subsisting  after  the  execution  of  the  deed  of  1739; 
and,  on  the  whole,  I  am  of  opinion  that  the  decree  of 
the  Court  below  is  right. 

Judgment  affirmed,  with  100/.  costs. 
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Taylor        -        -        -      PUnntiff  in  Error.  lUhMay, 

•*'  rth  June, 

WiLLANs      ...      Defendant  in  Error.         ^Jls 

In  an  action  on  a  penal  statute,  one  half  of  the  penalty  to  the  Ejljjf^ni 
informer,  the  other  half  to  the  poor  of  the  parish ;  and,  the  Exchequer 
after  verdict  for  the  plaintiff,  alleged  for  error,  that  although  Chamber. 
there  are  two  parishes  of  St.  James  in  the  county  of  Mid- 
dlesex, that  ox  Clerkenwell  and  that  of  Westminster,  the 
record  had  not  distinguished  which  of  them,  but  only 
designated  ''  the  Parish  of  St.  James  in  the  County  of 
Middlesex.''    Held,  well  enough  (at  least  after  verdict), 
as  the  ri^ht  parish  might  recover  its  moiety  of  the  penalty, 
by  showmg  that  it  was  the  parish  in  which  the  offence  had 
been  committed. 


Action  {qui  tam)  brought  by  Joseph  Willans 
against  Taylor,  upon  stat.  9  Anne,  c.  14,  s.  S,  whereby 
it  is  enacted,  ^^  That  from  and  after  the  1st  day  of 
May  171 1>  any  person  or  persons  whatsoever  who 
shall,  at  any  time  or  sitting,  by  playing  at  cards, 
"  dice,  tables,  or  other  game  or  games  whatsoever,  or 
'^  by  betting  on  the  sides  or  hands  of  such  as  do  play 
*^  at  any  of  the  games  aforesaid,  lose,  to  any  one  or 
more  person  or  persons  so  playing  or  abetting,  in  the 
whole  the  sum  or  value  of  10/.,  and  shall  pay  or 
"  deliver  the  same,  or  any  part  thereof,  the  person  or 
''  persons  so  losing  and  paying  or  delivering  the  same, 
^'  shall  be  at  liberty,  within  three  months  then  next, 
**  to  sue  for  and  recover  the  money  or  goods  so  lost 
•*  and  paid  or  delivered,  or  any  part  thereof,  from  the 
*'  respective  winner  and  winners  thereof,  with  costs  of 
suit,  by  action  of  debt,  founded  on  this  act,  to  be 
prosecuted  in  any  of  her  Majesty's  courts  of  record, 
'*  in  which  actions  or  suits  no  essoign  protection,  wager 
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"  of  law,  privilege  of  parliament,  or  more  than  one 
"  imparlance  shall  be  allowed ;  in  which  action  it 
"  shall  be  sufficient  for  the  plaintiff  to  allege  that  the 
"  defendant  or  defendants  are  indebted  to  the  plaintiff, 
"  or  received  to  the  plaintiff's  use,  the  monies  so  lost 
and  paid,  or  converted  the  goods  won  of  the  said 
plaintiff  to  the  defendant's  use,  whereby  the  plaintiff's 
"  action  accrued  to  him,  according  to  the  form  of  this 
"  statute,  without  setting  forth  the  special  matter ;  and 
"  in  case  the  person  or  persons  who  shall  lose  such 
"  money  or  other  things  as  aforesaid,  shall  not,  within 
"  the  time  aforesaid,  really  and  bonAJide,  and  without 
"  covin  or  collusion,  sue  and  with  effect  prosecute  for 
"  the  money  or  thing  so  by  him  or  them  lost  and  paid 
"  or  delivered  as  aforesaid,  it  shall  and  may  be  lawful 
**  to  and  for  any  person  or  persons,  by  any  such  action 
"  or  suit  as  aforesaid,  to  sue  for  and  recover  the  same, 
"  and  treble  the  value  thereof,  with  costs  of  suit  against 
"  such  winner  or  winners  as  aforesaid,  the  one  moiety 
"  thereof  to  the  use  of  the  person  or  persons  that  will 
"  sue  for  the  same,  and  the  other  moiety  to  the  use  of 
"  the  poor  of  the  parish  where  the  offence  shall  be 
"  committed." 

William  Willans,  who  lost  the  money,  not  having 
sued  in  time,  Joseph  Willans  brought  the  action. — 
The  declaration  stated,  "  that  William  Willans,  on 
"  the  20th  March  182^,  at  the  parish  of  *Sf.  JameSy  in 
**  the  county  of  Middlesex^  did,  at  one  and  the  same 
"  sitting,  by  playing  at  a  certain  game  called  Rouge  et 
"  Noir^  lose  to  the  said  Josiah  Taylor,  &c.  and  did  then 
"  and  there  pay  to  the  said  Josiah  Taylor,  &c."  and 
so  on  through  the  several  counts  upon  which  the 
plaintiff,  suing  as  well  for  the  poor  of  the  parish  in 
which  the  offence  was  committed  as  for  himself,  reco- 
vered penalties  to  the  amount  of  680/. — Error  brought 
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In  the  Exchequer  Chamber,  where,  in  Hil.  Term  1824,        }sn. 
the  judgment  in  B.  R.  was  affirmed,  and  thereupon 
error  brought  in  Parliament.     Plea,  as  in  the  Court 
below,  in  nullo  est  erratum.    The  reasons  assigned  for 
error  were  these : 

1st.  It  is  essential  to  describe,  with  accuracy,  the 
parish  in  which  offences  against  the  9th  of  Ann,  c.  14, 
are  alleged  to  have  been  committed,  otherwise  the  poor 
of  that  parish  cannot  recover  the  moiety  of  the  penalties 
for  which  the  verdict  may  be  given ;  but  it  is  uncer- 
tain, upon  the  present  record,  whether  the  offences 
were  committed  in  the  parish  of  St.  James  Clerkenwell, 
or  in  the  parish  of  St.  James  Westminster,  which  are 
the  only  two  parishes  of  St.  James  in  the  county  of 
Middlesex. 

2d.  The  statute  of  the  9th  of  Ann,  c.  14,  which  is 
a  penal  statute,  and  must  be  construed  strictly,  extends 
only  to  the  cases  of  parties  who  lose  and  win  above 
10/.  by  playing  together  at  any  unlawfiil  game,  or  by 
betting  together  on  the  sides  or  hands  of  persons  who 
are  playing  at  such  unlawful  game ;  but  it  is  not  alleged 
upon  the  present  record,  that  William  Willans  and 
Josiah  Taylor,  the  parties  who  are  stated  to  have  lost 
and  won  the  money,  were  either  playing  together  at 
any  unlawful  game,  or  were  betting  together  on  the 
sides  or  hands  of  persons  playing  at  such  game. 

Sd.  No  intendment  can  be  made  of  that  which  is 
not  expressly  averred  in  a  penal  action ;  and  it  is  not 
averred,  that  the  said  William  Willans  was  playing  at 
any  unlawful  game  with  the  said  Josiah  Taylor,  nor 
that  he  was  playing  at  such  unlawful  game  with  any 
other  person,  and  betting  with  the  said  Josiah  Taylor^ 
nor  that  he  was  betting  with  the  said  Josiah  Taylor 
upon  the  sides  or  hands  of  any  persons  who  were 
playing  at  such  game. 

c3 
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In  support  of  the  judgment  below,  the  following 
reasons  were  assigned : — 

1st.  Because  the  Court  cannot  take  judicial  notice 
of  the  names  of  all  the  parishes  in  the  county  of  Mid- 
dlesex, and  cannot  therefore  know,  as  matter  of  law, 
whether  there  be  or  be  not  a  parish  called  the  parish 
of  St.  James  in  the  county  of  Middlesex. 

2dly.  Because,  after  verdict,  it  must  be  intended 
that  there  is  a  parish  called  the  parish  of  St.  James  in 
the  county  of  Middlesex,  in  as  much  as  the  plaintiff 
could  not  haye  obtained  a  verdict  without  proving  the 
offences  mentioned  in  the  declaration  to  have  been 
committed  in  that  parish. 

Sdly .  Because  the  misnaming  of  the  parish,  if  it  be 
misnamed,  is  an  error  in  fact,  and  not  in  law,  and 
cannot  be  assigned  together  with  other  errors. 

4thly.  Because  the  misnaming  of  the  parish,  if  it  be 
misnamed,  is  matter  of  form  only,  and  cannot  by  law 
be  assigned  for  error. 

5thly.  Because  it  sufficiently  appears  by  the  alle- 
gation in  the  declaration,  that  the  said  William  Willans 
did  play  with  the  plaintiff  in  error,  in  as  much  as  it  is 
averred  that  the  said  William  Willans  did,  at  one  and 
the  same  sitting,  by  playing  at  Rouge  et  NoiVy  lose  to 
the  defendant  (the  plaintiff  in  error)  a  certain  sum  of 
money,  which  could  not  have  been  the  case  if  he  had  not 
played  with  the  said  defendant  (the  plaintiff  in  error). 

6thly.  Thart  such  averment  is  at  all  events  sufficient 
after  verdict. 


7th  June. 
Judgment. 


Lord  Chancellor  (Lyndhurst) : — I  don't  exactly  un- 
derstand what  is  meant  by  the  terms  of  the  assignment 
in  error.  St.  James  is  the  proper  name  of  the  parish, 
whether  of  Clerkenwell  or  of  Westminster,  and  is  not 
that  all  that  is  necessary  on  the  record  ?    If  the  money 
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should  be  given  to  the  wrong  parish,  the  right  parish  1327. 
might  recover  it  by  showing  that  the  offence  was  there 
committed.  If  the  parish  was  not  properly  named,  ''^t 
you,  for  the  defendant  below,  ought  to  have  taken 
advantage  of  it  at  the  trial,  and  nonsuited  the  plaintiff; 
not  having  done  so,  you  are  not  now  entitled  to  take 
advantage  of  it  in  error.  The  result  of  the  class  of  cases 
of  this  description  is,  that  the  proper  name  of  the 
parish,  St.  James,  or  whatever  else  it  may  be,  is  suffi- 
cient on  the  record,  an4  any  thing  further,  such  as 
Clerkenwell  or  Westminster,  or  whatever  else  it  may 
be,  is  only  an  additional  description.  So  that  you  can- 
not now  assign  this  as  error  in  fact,  and  in  nuUo  est 
erratum  is  the  proper  plea.  As  to  the  other  point,  this 
is,  to  be  sure,  a  penal  statute,  and  to  be  construed 
strictly;  but  that  is  a  necessary  inference  from  the 
allegation  in  the  record  that  the  money  was  lost  by 
Willans  in  playing  with  Taylor.  As  to  a  case  of 
betting,  that  must  be  disposed  of  when  it  arises.  But 
it  is  not  this  case,  and,  if  not,  it  must  be  presumed  th^t 
the  money  was  lost  by  playing  with  Taylor. 

Judgment  below  affirmed. 

Lord  Chancellor : — Perhaps  you  will  not  ask  costs 
in  this  case ;  considering  the  state  of  the  record,  and  all 
the  circumstances,  you  have  got  enough  by  this  game 
at  cards. 
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June  15.         Stair,  Earl  of      -        -        -      Appellant. 
^  * — ^ — '         Macgill  and  others    -        -      Respondents. 

Trust-fund  to 

lMd7**^  *"  Trust-fund  directed  by  the  trustees  and  testator  to  be  invested 
Whether  heir  ^^^^  ^^  death  in  the  purchase  of  lands,  to  be  settled  on 
entitled  to  in-  certain  persons  mentioned :  held  by  the  House  of  Lords, 
terestofthe  that  after  the  period  of  twelve  months  from  the  time  of 
TOte J  ^  ^  testator's  death,  the  interest  of  the  trust^fiind,  until  it  is 
^     *  ^  invested  in  land,  shall  go  to  those  who  would  be  succes- 

sively entitled  to  the  rents  and  profits  of  the  lands  when 
purchased ;  this  being  a  rule  founded  on  the  primary  in* 
tent  of  the  testator,  and  resting  on  principles  common  to» 
the  laws  both  of  England  and  Scotland. 


Dec* 8, 1815.  JOHN,  last  Earl  of  Stair,  died  upon  the  1st  of  June 
tion*of  jXn*"  1821,  without  leaving  heirs  of  his  body.  By  a  trust- 
Earlof  Stair,    disposition,  dated  18th  Dec«nber  1815,  he  disponed 

to  certain  trustees,  the  respondents  in  this  appeal, 
all  and  sundry  lands  and  heritages,  (other  than  and 
excepting  those  contained  in  any  deed  of  entail  exe- 
cuted, or  that  may  be  executed  by  me,)  and  also,  all 
and  sundry  debts  and  sums  of  money,  heritable  and 
moveable,  owing  to  me  in  England  or  in  Scotland, 
or  elsewhere,  rents  of  land,  goods,  gear,  and  move- 
able eflfects  whatever,  presently  pertaining  and  be- 
longing to  me,  or  that  shall  pertain  and  belong  to  me 
'^  at  my  death,  with  all  writs  relative  to  the  same, 
"  (excepting  herefrom  the  fumitujre  in  my  house  of 
Uses  of  the      <<  Culhom :)'  and  that  in  trust  for  the  uses  and  purposes 
™  '  "  after  mentioned ;"  and  particularly,  "  after  my  debts 

*^  and  legacies  are  all  paid,  and  a  sum  set  apart  for  pay^ 
"  ment  of  the  annuities,  or  the  same  are  otherwise  wtU 
"  secured,  I  appoint  my  said  trustees  and  their  fore- 
"  saids  to  lay  out  the  residue  of  the  trust-funds,  and 
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^^  interest  and  proceeds  thereof,  in  purchasing  lands  in       1327. 
**  the  shires  of  Wigton  or  Ayr,  or  stewartry  of  Kirkcud-      '    ^    ' 

STAIR    £•  OF 

"  bright,  and  at  the  sight,  and  with  the  advice  and  v. 

*^  consent  of  the  Lord  President  of  the  Court  of  Session,    ^nd  oAcn. 

"  and  of  His  Majesty's  Advocate  for  Scotland  for  the 

'^  time  being,  to  annex  the  same  to  my  entailed  estate, 
by  taking  the  rights  and  securities  of  the  lands  so  to 
be  purchased  to  the  same  heirs  of  tailzie,  and  under 
the  same  conditions,  provisions,  clauses  irritant  and 
resolutive,  contained  in  the  disposition  and  tailzie  of 
my  lands  of  Culquhasen,  and  others  executed  by  me ; 
and  I  appoint  my  said  trustees  and  their  foresaids 
to  expede  charters  and  infeftments  thereon  in  favour 
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^*  of  the  heirs  of  tailzie,  and  under  the  conditions  fore- 
^'  said,  and  to  get  the  dispositions  thereof  recorded  in 
*^  the  register  of  tailzies."  The  trustees  are  then  ap-  Trustees  hu 
pointed,  in  trust  for  the  uses  and  purposes  contained  "  "' 
in  the  trust-disposition,  to  be  his  sole  executors,  uni- 
versal legators,  and  intromitters  with  his  whole  goods 
and  gear,  and  other  moveables  falling  under  testament, 
(with  and  under  the  exceptions  foresaid,)  and  excluding 
all  others  from  that  office. 

Besides  this  trust-deed,  which  was  executed  accord-  June  5, 1819. 
ing  to  the  forms  of  the  Scotch  law,  the  late  Earl  of  ^^  ^ 
Stair  left  a  last  will  and  testament,  drawn  up  in  the 
English  form.  This  will  was  of  a  much  later  date, 
viz.  5th  day  of  June  1819-  It  was  also  holograph  of 
his  Lordship.  By  this  will,  the  testator,  after  making 
certain  bequests,  appoints  the  residue  of  his  personal 
estate  to  be  disposed  of,  in  the  following  manner : 
«  and  as  to  all  the  rest,  residue,  and  remainder  of 

my  personal   estate  in  England,  which   shall   not 

consist  of  real  or  government  securities,  I  do  direct 
^'  my  executors  to  convert  the  same  into  money,  and, 

after  paymejit  of  my  just  debtS;  to  invest  such  money 
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1827.  ^' in  government  securities;  and  I  hereby  give  and 
"  bequeath  all  such  stock,  together  with  all  other 
"  stocks,  funds  and  securities  of  which  I  may  be  pos- 
^^  sessed  at  the  time  of  my  death,  to  such  uses,  and  for 
^^  such  purposes,  as  I  have,  in  and  by  a  certain  deed 
"  and  writing,  prepared  according  to  the  Scotch  form, 
^'  executed  by  me,  and  bearing  date  the  18th  day  of 
<<  December  1815  years,  declared  of  and  concerning 
<<  my  personal  estate ;  and  as  to  all  estates  which,  at 
^'  the  time  of  my  death,  shall  be  vested  in  me,  upcm 
"  any  trusts  whatsoever,  or  by  way  of  mortgage,  I  do 
''  hereby  give,  devise  and  bequeath  the  same  unto  the 
<^  same  trustees,  (the  respondents,)  according  to  the 
^^  nature  and  quality  thereof,  upon  the  trusts,  and  sub* 
^^  ject  to  the  equity  of  redemption,  which,  at  the  time 
'^  of  my  death,  shall  be  subsisting,  or  capable  of  taking 
"  effect  therein.'' 

The  appellant  was  nearest  heir-at-law  of  the  late 
Earl  both  in  his  real  and  personal  estate,  and  also  his 
nearest  heir  male  of  tailzie  and  provision ;  and  in  1822 
instituted  a  suit  in  the  Court  of  Session  claiming  the 
interest  of  the  residuary  fund,  until  it  should  be  in- 
vested in  land  from  the  time  of  the  disponer  and  tes- 
tator!8  death,  relying  upon  the  principle  which  had 
Lwd6iffi>id.    guided  the  decision  of  certain  English  cases, — ^*  in 

^^  which  the  Courts  had  said,  that  with  a  view  to  the 
^*  general  interest  to  be  benefited  by  the  will  or  instru- 
^^  ment,  as  a  rule  of  convenience  they  would  take  a 
<<  period  of  twelve  months  from  the  death  of  the  testa- 
^'  tor  as  a  reasonable  period  within  which  the  trustees 
or  executors  may  have  been  enabled  to  '<iollect  the 
property ;  and  Uiat  therefore,  at  the  end  of  the  twelve 
months,  although  the  land  should  not  have  been 
'*  actually  purchased,  they  would  consider  it,  for  the 
^^  purposes  of  the  will,  as  invested  so  as  to  give  the 
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^'  benefit  to  those  for  whom  the  land  was  to  be  so  pur- 
"  chased."  In  February  1823  the  Court  of  Session 
decided  c^inst  the  claim;  and  in  March  1825,  Lord 
Gifibrd  being  Speaker,  the  House  of  Lordi^  affirmed  the 
judgment,  on  the  ground  that  the  appellant  was  not 
entitled  to  the  interest  of  the  trust-fund  yrom  the  time 
of  the  testatar^s  death. 

In  April  1825  the  appellant  raised  another  action, 
concluding  for  interest  of  the  residuary  fund  from  the 
period  of  twelve  months  after  the  testator's  death ;  and 
in  February  1826  the  Court  of  Session  (1st  Division) 
decided  against  the  claim ;  ^^  In  respect  that  the  testa- 
"  tor  has  directed  that  the  whole  produce  of  the  trusts 
"  estate,  both  principle  and  interest  accruing  thereon^ 
''  shall  be  laid  out  in  the  purchase  of  lands ;  and  that 
^'  the  present  is  the  first  attempt  made  in  Scotland 
"ybr  having  any  part  of  the  trust-estate  allotted  to  the 
^^  heir  J  in  the  meantime,  under  such  circumstances ; 
*^  and  also,  in  respect  there  has  been  no  undue  delay 
^^  upon  the  part  of  the  trustees  in  laying  out  the  trust- 
"  funds,  as  appointed  by  the  truster."' 

From  this  judgment  Lord  Stair  appealed,  and  in  May 
1826  the  cause  was  remitted  to  the  Ist  Divisicm,  with 
instructions  to  require  the  opinions  of  the  rest  of  the 
Judges  of  the  Court  of  Session ;  and  these  opinions, 
with  the  exception  of  those  of  Lord  Eldin,  Alloway 
and  Cringletie,  being  adverse  to  the  appellant's  claim, 
judgment  was,  in  March  1827,  again  given  against 
him,  and  from  that  judgment  he  appealed. 
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The  case  was  argued  at  the  bar  of  the  House  of 
Lords,  on  the  15th  June  1827*  ^  Mr.  Serjeant  iSjpa^Arie 
and  Mr.  Keay  for  the  Appellant ;  atnd  by  Mr.  Shadwell 
and  Mr.  Millar  for  the  Respondents ;  the  Earl  of  Eldon 
being  Speaker. 
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Eldon  (Earl  of) : — Out  of  deference  to  the  opinion  of 
the  Court  below,  I  propose  that  judgment  in  this  case 
should  be  deferred  for  a  short  time.  I  have  also  a  per- 
sonal interest  in  that,  since  in  giving  judgment  I  may 
have  to  refer  to  some  judgments  of  my  own  in  the  Court 
of  Chancery ;  not  as  meaning  that  what  is  law  in  Eng- 
land should  be  law  in  Scotland,  but  only  to  see 
whether  the  principles  on  which  these  cases  were 
decided  are  not  such  as  will  authorize  us  to  say  that 
they  are  principles  applicable  equally  to  the  law  of 
England  and  the  law  of  Scotland.  This  case  must 
be  decided  according  to  the  law  of  Scotland ;  but  we 
may  look  at  the  English  cases,  in  order  to  see  whether 
in  a  question  of  this  kind  the  principles  of  the  law  of 
Scotland  and  of  the  law  of  England  are  not  the  same, 
for  the  purpose  of  enabling  us  to  declare  what  is  the 
law  of  Scotland  upon  a  material  point  where  no  rule 
has  as  yet  been  fixed. 


Lord  Redesdak: — I  also  wish  to  have  some  time  for 
consideration,  particularly  as  it  appears  from  the  argu- 
ment in  the  respondent  s  case  that  a  notion  prevails 
somewhere  that  your  Lordships  are  disposed  to  make 
a  certain  rule  of  English  law  a  rule  of  Scotch  law, 
merely  because  it  is  a  rule  of  English  law.  No  such 
thing  was  ever  contemplated.  The  instrument  is  to 
be  construed  according  to  the  intent  of  the  late  Lord 
Stair,  which  is  the  principle  of  the  law  of  Scotland  as 
well  as  of  the  law  of  England.  My  doubt  is  whether 
the  Judges  below  have  not  added  words  to  the  dispo- 
sition which  are  not  there ;  such  as,  that  none  of  the 
heirs  were  to  have  any  benefit  from  the  trust-fund 
until  the  money  should  be  invested  in  land.  If  it  had 
been  so  expressed,  we  must  of  course  have  followed 
that  construction. 
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It  is  ^^  question  whether  the  Judges  below  have  not 
overlooked  that  which  forms  a  rule  or  principle  of  law 
both  in  this  country  and  in  Scotland,  that  is,  the  main 
or  primary  intent  of  the  disponer  or  testator ;  which  in 
this  case  was,  that  the  benefit  of  the  residuary  fund 
should  go  to  a  certain  succession  of  heirs  equally. 
That  cannot  be  done  consistently  with  the  construction 
put  upon  this  instrument  by  the  Court  below.  This 
case  must  be  decided  according  to  the  law  of  Scot* 
land ;  and  therefore  I  throw  the  English  cases  which 
have  been  alluded  to  entirely  out  of  consideration  with 
reference  to  their  forming  any  authority  for  our  judg- 
ment in  this  case.  These  are  only  referred  to  as  illus- 
trations, as  we  refer  to  the  opinions  of  learned  men  in 
the  civil  law  where  we  have  no  positive  rule  of  our 
own.  If  there  were  a  fixed  rule,  we  would  be  bound 
by  it ;  but  if  there  is  none,  then  we  may  look  at  these 
cases,  not  as  being  themselves  authorities  by  which  we 
are  bound  to  decide,  but  in  order  to  see  what  have 
been  the  opinions  of  learned  men  as  to  the  principles 
which  ought  to  govern  our  decisions  in  such  cases. 
As  for  the  annuities,  express  authority  is  given  by  the 
disponer  to  set  apart  a  sum  for  their  payment 


Lord  Redesdaky  (after  stating  the  case :) — ^This  ques-  Jtmc  is. 
tion  depends  upon  the  true  constructi(m  of  a  trust  dis-  •'""S"®"'* 
position  made  by  the  late  Earl  of  Stair,  by  which  he 
directed  that  the  residue  of  a  trust-fund,  and  interest 
and  proceeds  thereof,  should  be  laid  out  in  the  pur- 
chase of  lands  which  were  to  be  settled  to  the  same 
uses  and  upon  the  same  conditions  as  his  entailed 
estate  of  Culquhasen.  The  residuary  fund  was  consi- 
derable, about  200,000/.,  of  which  the  greater  part 
had  been  invested  in  the  purchase  of  land ;  and  the 
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1827.  question  was,  how  the  interest  of  the  remainder  was 
to  be  disposed  until  invested  in  land.  The  present 
Earl  of  Stair,  who  is  both  heir-at-law  and  heir  of 

JId  Xn.  ^*^i^  <>f  ^^  1^*^  Earl,  by  a  suit  in  the  Court  of  Ses- 
sion claimed  the  interest  of  the  residuary  trust-fund 
from  the  time  of  the  death  of  his  predecessor.  The 
trustees  defended,  on  the  ground  that  nothing  accrued 
to  Lord  Stair  until  the  money  should  be  laid  out  in 
land*  In  discussing  this  question,  which  came  before 
the  House  when  Lord  Gifford  was  Speaker,  his  Lord- 
ship thought  that  Lord  Stair  was  not  entitled  to  inte- 
rest from  the  residuary  Aind  from  the  time  of  the  death 
of  the  late  Lord  Stair,  but  that  a  period  of  twelve 
months  from  that  time  should  be  allowed  to  the  trus- 
tees for  getting  in  the  assets  and  converting  them  into 
money.  Lord  Stair  then  instituted  a  second  suit,  by 
which  he  claimed  the  interest  of  the  residuary  fund 
from  and  after  the  expiration  of  twelve  months  from 
the  time  of  the  late  Lord  Stair's  death ;  and  the  ques- 
tion is  simply,  what  is  the  true  construction  of  this  trust 
disposition  ?  When  the  cause  came  before  this  House 
again,  your  Lordships,  with  the  advice  of  Lord  Gifford, 
remitted  it,  in  order  to  have  the  opinion  of  the  whole  of 
the  Judges  of  the  Court  of  Session,  and  they,  with  the 
exception  of  Lords  Eldin,  AUoway  and  Cringletie,  were 
of  opinion  that  the  intention  of  the  late  Lord  Stair  was, 
that  the  interest  and  proceeds  should  accumulate  till 
the  money  could  be  laid  out  in  land,  and  that  until  it 
was  invested  in  land  the  present  Lord  Stair  had  no 
right  to  the  interest  of  the  frmd ;  so  that  the  question 
is,  what  is  the  true  construction  of  this  instrument  ? 
It  appears  to  me  that  the  Judges  below  have  errone- 
ously thought  that  Lord  Gifford  proceeded  on  the 
analogy  of  English  law,  and  that  this  was  an  attempt 
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to  transfer  the  English  into  the  Scotch  law.     If  they       i827. 
had  any  notion  of  this  kind  they  were  mistaken,  for      *    ""    ' 

1..  ,  .  i»,  /..  STAIR,  E.OF, 

this  IS  not  so  much  a  question  of  law  as  of  intent.  «. 

The  interest  and  proceeds  were  to  accumulate  during  and  o^er^. 
the  period  allowed  to  executors  to  get  in  the  assets, 
which  is  twelve  months  here,  and  so  it  is  in  Scotland. 
No  one  has  a  claim  against  an  executor  till  the  end  of 
twelve  months  from  the  death  of  the  testator,  and  that 
time  is  acknowledged  by  the  law  of  Scotland. 

It  appears  to  me  that  the  true  construction  of  this 
instrument  is  this : — ^'  I  give  the  benefit  of  this  resi- 
duaiy  fund  to  the  persons  who  shall  from  time  to  time 
become  entitled  to  my  entailed  estate  of  Culquhasen ;'' 
and  it  would  be  almost  absurd  to  suppose  that  the  dis- 
poner  did  not  mean  that  it  should  go  to  them  equally  ; 
and  yet  it  might  happen,  that  from  the  difiiculty  of 
collecting  the  debts  and  mortgages,  and  from  other 
causes,  the  money  could  not  be  invested  in  land 
for  twenty  years,  or  even  a  much  longer  period ; 
so  that  under  the  construction  put  on  the  instrument 
by  the  Judges '  below,  neither  the  present  Lord  Stair 
nor  his  successor  might  be  entitled  to  any  benefit 
whatever  from  the  trust-fund,  although  it  was  the 
meaning  of  the  disponer  that  the  heirs  shotld  have  it 
equally  among  them.  If  it  had  been  said  that  none 
of  the  heirs  have  any  benefit  from  the  trust-fund  until 
it  should  be  laid  out  in  land,  then  we  must  have  fol- 
lowed that  construction ;  and  the  Judges  below  seem 
to  have  regarded  the  instrument  as  if  it  had  included 
some  such  words,  and  to  have  decided  accordingly : 
but  here  there  are  no  such  words. 

Suppose  this  had  happened  in  the  QueeMberry  Case, 
and  that  the  executors  had  not  been  able  to  collect  the 
assets  for  a  period  of  twenty  years,  would  the  interests 
of  Lord  Stair,  or  any  successor  or  successors,  under 
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such  a  disposition  as  this,  be  suspended  all  that  time  f 
Suppose  that  the  disposition  and  will  had  been  the 
subject  of  a  long  litigation,  was  the  present  Lord  Stair 
to  be  precluded  by  that  circumstance  from  deriving 
any  benefit  from  the  trust-fund  ?  A  long  time  might 
elapse  before  the  assets  could  be  got  in,  converted  into 
money,  and  invested  in  land,  owing  to  circumstances 
neither  in  the  contemplation  nor  under  the  controul  of 
the  testator ;  and  he  cannot  be  supposed  to  have  meant 
that  persons  whom  he  favoured  should  be  deprived  of 
the  benefit  designed  for  them,  owing  to  such  acci- 
dental circumstances. 

Under  that  impression,  I  think  the  best  manner  of 
disposing  of  this  case  will  be  to  remit  it  to  the  Court 
of  Session,  with  a  declaration  of  your  Lordships  opi- 
nion. This  will  be  the  best  way ;  as  when  they  know 
your  opinion,  they  can  cany  the  trusts  into  effect  in 
conformity  to  that  opinion,  and  according  to  the  law  of 
Scotland. 


Eldon  (Earl  of) : — I  agree  with  the  noble  Lord  in 
the  opinion  which  he  has  expressed  ;  and  I  agree  with 
him  also,  that  the  most  expedient  course  will  be  to 
remit  the  cause  to  the  Court  below,  with  a  delaration  of 
the  opinion  of  this  House,  and  an  instruction  to  carry 
the  trust  into  execution  accordingly. 

I  have  now  been  employed  as  counsel  and  as  judge 
in  these  Scotch  causes  for  forty  years,  and  I  say  that 
during  all  that  time  it  was  the  acknowledged  maxim 
in  this  house,  that  the  determination  of  these  causes 
was  to  be  governed  by  principles  of  Scottish  and  not 
of  English  law ;  and  that  any  attempt  to  assimilate 
the  Scottish  to  the  English  law  judicially  in  this 
House  was  to  be  scrupulously  avoided ;  and  that  the 
cases  were  to  be  decided  exactly  as  if  the  Judges  were 
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sitting  in  the  Courts  in  Scotland.  I  mention  this,  be-* 
cause  an  opinion  seems  to  have  prevailed  somewhere, 
that  we  were  acting  on  a  different  principle.  That  is 
certainly  a  mistake ;  although  at  the  same  time  it  must 
be  confessed  that  a  person  accustomed  to  decide  ac- 
cording to  English  law,  may  feel  more  influenced  by 
the  principles  of  English  law,  than  one  who  is  exclu- 
sively a  Scotch  lawyer.  But  with  respect  to  Lord 
Thurlow,  Lord  Roslyn,  and  myself,  the  rule  which  we 
professed  and  acted  upon,  as  far  as  human-  infirmity 
would  allow,  was,  that  these  Scotch  causes  were  to  be 
decided  upon  principles  of  Scotch  law  exclusively. 
I  agree  with  Lords  Eldin  and  AUoway,  both  of  them 
very  learned  Judges,  that  although  the  English  cases 
referred  to  cannot  be  the  ground  of  decision  in  this 
case,  which  must  be  decided  on  the  principles  of  the  law 
of  Scotland ;  yet,  at  the  same  time,  when  we  have  no 
precedent  in  the  law  of  Scotland,  we  may  look  at  the 
principles  which  have  governed  the  English  decisions ; 
not  with  a  view  to  transfer  the  English  to  the  Scotch 
law,  but  for  the  purpose  of  enabling  us  to  decide  ac- 
cording to  those  principles  which  are  common  to  the 
laws  both  of  Scotland  and  of  England,  and  to  every 
other  law.  There  are  not  many  cases  decided  in 
England  on  the  principle  applicable  to  this  case.  The 
first  was  certainly  a  very  strong  one,  that  of  Hutcheon 
V.  Mannington^j  in  which  Lord  Thurlow  was  of  opi- 
nion that  it  was  a  rule  of  law  that  you  are  not  to  look 
solely  at  the  particular  intention  of  a  testator,  if  you 
find  that  consistently  with  that,  the  main  or  primary 
intent  cannot  be  carried  into  effect.  He  considered 
that  as  a  rule  not  of  equity  generally,  but  as  a  rule 
derived  from  the  intent  of  the  testator.  That  was  a 
strong  case  ;  but  Lord  Thurlow  thought  that  the  par* 

•  4  Bro.  Ch.  Ca.  491  («).     1  Vea.  jun.  366. 
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1827-       ticular  meaning  ought  to  be  sacrificed  to  the  primary 
STAIR  E.OF    iiitention.     As  to  the  case  of  Sitwtll  v.  Btrnard*^  I 
V-  took  great  pains  on  that  case  ;  and  in  deciding  upon 

and  others.    Angerstcin's  will,  I  said  that  this  was  a  rule,  not  an  ar- 
bitrary one,  but  a  rule  derived  from  looking  at  all  that 
was  contained,  as  Lord  Kenyon  expressed  it,  within 
the  four  comers  of  the  will,  and  collecting  from  thence 
what  was  the  primary  intent  of  the  testator. 

I  do  not  agree  with  those  Judges  below  who  thought 
that  the  intent  of  the  late  Lord  Stair  was  merely  to  an- 
nex property  to  the  Culquhasen  estate.  I  think  he  in- 
tended, besides,  that  each  and  every  of  the  heirs  of  entail 
should  have  his  share  and  proportion  of  thti  fund,  and  you 
must  give  the  will  the  -construction  that  will  carry  into 
effect  the  primary  intent  of  the  testator.  If  it  was,  then, 
the  intention  of  the  testator  that  each  should  have  his 
share,  the  words,  "  to  lay  out  the  residue  of  the  trust 
funds,  and  tht  interest  and  proceeds  thereqfy  in  pur- 
chasing lands,  &c."  ought  not  to  prevent  that  intent 
from  being  carried  into  execution ;  otherwise  as  this  is 
a  title  which  may  last  for  ever,  it  might  turn  out  that 
not  one  should  enjoy  any  portion  of  the  interest  and 
proceeds  of  this  fund  but  the  ultimate  remainder-man. 
The  rule  is  not  a  general  rule  of  equity,  but  one 
founded  on.  the  meaning  of  the  will,  and  adopted  for 
the  purpose  of  effectuating  the  main  or  primary  intent 
of  the  testator.  On  these  grounds  I  agree  in  the  pro- 
position of  the  noble  Lord ;  and  I  agree  with  him  that 
the  best  mode  of  proceeding  is  to  remit  the  cause  to 
the  Court  below,  with  a  declaration  ^f  your  Lordship's 
opinion,  that  the  Court  of  Session,  which  is  the  most 
proper  for  that  purpose,  may  carry  the  trusts  into  exe- 
cution, having  regard  to  that  opinion. 

♦  6  Ves.  jun.  520  f . 

t  Stiiart  V.  BrverCf  6  Ves.  jun.  525  (fi). 
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Hemming Appellant.  Juoejs^ 

GuRREY Respondent 


1827. 


Will. 


Where  two  testamentary  papera  were  left  by  a  testator :  held  Constraciion, 
by  the  Lords,  affirming  a  decision  of  the  Vice-Chancellor, 
that  from  a  similarity  of  form  and  expression  in  the  two 
instruments,  and  of  the  annuities,  legacies  and  gifts  con- 
tained in  them,  the  latter  was  for  the  greater  part,  if  not 
wholly,  a  substttute  for  the  former. 

The  question  in  this  case,  as  far  as  the  judgment  of 
the  Lords  applied  to  it,  (there  was  another  question 
below  which  it  is  unnecessary  here  to  state,)  arose 
upon  two  testamentary  papers  left  by  a  testator,  George 
Hemmings,  the  first  of  which  was  dated  28th  May 
I78O,  and  was  in  these  words : — 

"  In  the  name  of  God,  Amen.  I,  George  Henuning, 
of  Bond-street,  in  the  dity  of  Westminster,  goldsmith, 
being  of  perfect  mind  and  memoiy,  make  this  last  will 
and  testament :  Imprimis^  I  bequeath  to  my  dear  and 
faithful  wife,  Ann  Hemming,  500//  sterling  per  an- 
num, for  her  life,  to  be  placed  in  and  payable  out  of 
the  long  annuities,  and  to  stand  in  her  Qame,  and  in 
the  names  of  my  father  Thomas  Hemming,  and  my 
friends  Thomas  Ludbey  and  James  Gurrey,  in  trust 
for  the  use  of  my  wife  for  her  life,  payable  half-yearly  • 
and  at  her  decease  to  my  father  Thomas  Hemming  for 
his  life,  remainder  to  my  cousin  Richard  Hemming, 
.son  of  my  uncle  George  Hemming,  and  absolutely  for 
his  use,  upon  his  attaining  twenty-five  years  of  age,  if 
the  forenamed  parties  are  dead,  till  that  time  in  the 
same  trusts,  the  party  interested  to  ch'oose  a  new  trus- 
tee upon  the  death  of  either  taking  place. 
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1827.  "To  Eleanor  Gurrey,  wife  of  the  aforesaid  James 

HiMuiMo     Gurrey,  I  bequeath  50/.  sterling  per  annum,  for  her 


orkuty. 


V'  life,  out  of  the  long  annuities,  and  in  the  same  trusts 

as  above,  remainder  of  the  term  after  her  death  to  the 
children  of  Eleanor  Gurrey,  by  James  Gurrey,  share 
and  share  alike,  upon  their  becoming  of  age  each  child 
to  have  their  respective  share  transferred  to  them ;  but 
the  foregoing  devise  is  not  to  take  place  except  James 
and  Eleanor  Gurrey  do  assign  their  share  in  an  estate 
called  the  Barrow,  to  John  Weaver  and  his  wife,  as 
is  after  directed,  in  the  fullest  manner  in  their  power. 

"  To  Jane  Gilley  and  Benetta  Gilley  I  do  bequeath 
&0L  per  annum  to  each  of  them  for  life,  in  the  same 
trusts  as  aforesaid ;  but  in  both  instances  the  name  of 
the  parties  intended  to  be  benefited  to  stand  in .  the 
bank  books  with  the  trustees ;  and,  in  case  of  the  death 
of  either  Jane  or  Benetta,  the  deceased's  interest  for 
the  remainder  of  the  term  to  go  to  my  wife  absolutely 
and  at  her  disposal ;  but  in  case  of  her  death  previous, 
then  to  Thomas  or  Richard  Hemming,  as  before. 

"  To  Catherine  Gilley  250/.  sterling,  provided  she 
assigns  all  her  interest  in  the  Barrow  to  John  Weaver 
and  wife ;  and  I  recommend  her  to  place  it  in  the  long 
annuities  for  her  life,  and  convey  it  to  her  children,  if 
any,  as  she  may  be  married  for. aught  I  know ;  and  if 
so,  I  hope. happily,  believing  her  deserving:  To  John 
and  Mary  Weaver  I  bequeath  the  share  of  James  Gur- 
rey, and  wife  Catherine  Gilley,  and  the  two  shares 
I  bought  of  Jane  and  Benetta  Gilley :  and  I  request 
my  wife  will  assign  her  share  in  the  Barrow  estate 
absolutely  to  John  and  Mary  Weaver,  for  their  joint 
lives,  and,  at  their  decease,  to  their  children  equally; 
but  I  recommend  them  to  sell  the  estate ;  but  if  so, 
they  must  place  the  money  in  the  trusts  aforesaid,  for 
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the  use  of  their  children  at  their  death,  and  when  of       1827. 
age,  or  forfeit  this  bequest. 

"  To  my  wife's  five  sisters  50/.  each,  over  and  above  «• 

all  the  foregoing  bequests,  they  giving  up  all  papers 
they  may  hold  respecting  payment  of  money,  especially 
Jane  and  Benetta. 

"  To  my  dear  wife  my  estate  at  Edgware,  absolutely, 
as  she  seemed  fond  of  it ;  but  request  she  never  builds 
there  to  make  a  residence,  knowing,  although  she  likes 
it  now,  it  would  not  be  suitable  for  to  reside  at.  If 
she  does  not  part  with  it,  I  recommend  it  to  be  left  by 
her  to  Richard  Hemming. 

"  I  leave  to  Felix  Vaughan,  son  of  Samuel  Vaughan, 
500 L  in  the  same  trust  till  of  age,  then  absolutely; 
hoping  he  will  be  advised  by  my  trustees. 

"  I  leave  to  Thomas  Laver,  as  some  return  for  his 
fathers  faithful  services,  500/.  in  the  same  manner  as 
I  have  done  above  to  Felix  Vaughan. 
•  "  To  my-re^pected  friend,  Alexander  Baxter,  esquire, 
a  piece  of  plate  of  100  guineas  value,  if  he  be  alive  at 
my  decease. 

"    ^  To  Mary  Mapletoft,  and  Beatrix  Peirce,  each  100 
guineas  for  their  sole  use  and  benefit. 

"  To  my  dear  wife  3,000/.  absolutely  at  her  diposaly 
and  to  her  sole  use. 

"  To  my  dear  father,  my  share  of  Ingatestone  estate; 
and  to  him,  Thomas  Ludbey,  and  James  Gurrey,  my 
three  executors,  500  /.  each,  and  likewise  to  my  wife 
all  my  household  furniture,  pictures,  and  whatever 
I  may  die  possessed  of,  the  rest  and  residue  of  all  my 
effects,. appointing  her  to  act  as  trustee  in  conjunction 
with  the  above-named ;  believing  firmly  she  will  benefit 
and  show  kinxlness  to  all  those  she  knew  I  esteemed,  or 
that  were  deserving.  I  likewise  bequeath  my  esteemed 
friend  John  Brewster,  esquire,  100  guineas.      If  his 
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1887.       death  takes  place  previous  to  mine,  then  equally  to  his 
children. 

"  As  to  my  wife,  if  she  does  marry  again,  which  I  by 
no  means  disapprove  of  I  hope  she  will  gain  one  de- 
serving her,  and  that  will  esteem  her  as  she  deserves ; 
only  advising  her  to  have  her  fortune  settled  upon  her 
and  her  children  previous  to  marriage*  Witness  my 
hand  this  28th  of  May  I78O." 

The  other  paper  was  as  follows  : 

"  August  26th  I78O. — I,  George  Hemming,  of  Bond- 
street,  goldsmith,  being  of  sound  mind  and  memory,  do 
make  and  ordain  this  to  be  my  last  will  and  testament* 
Imprimisy  I  bequeath  to  my  dear  wife  Ann  Henmiing, 
formerly  Ann  Gilley,  so  much  money  as  will  purchase 
500/.  sterling,  per  annum,  in  the  long  aimuities,  granted 
by  government,  and  the  income  thereof  to  be  received 
by  the  said  Ann  Hemming  during  her  life,  for  her  own 
use  and  benefit,  and,  at  her  death,  to  my  child  or 
children  for  their  own  use  and  benefit,  equally.     In 
default  of  issue,  then  to  my  father  Thomas  Hemming, 
for  his  life,  and  at  his  death  to  go  to  my  nephew 
Richard  Hemming,  for  the  remainder  of  the  term,  or 
absolutely  at  his  disposal,  when  the  said  Ann  and 
Thomas  Hemming  are  both  dead ;  the  principal  at  my 
death  to  b^  placed  in  the  names  of  Ann  Hemming, 
my  wife,  my  dear  father  Thomas  Hemming,  my  valued 
friend  Thomas   Ludbey,    and    my    worthy  kinsman 
James  Gurrey,  in  trust  for  the  said  Ann,  or  my 
children,  and  Thomas  Hemming,  during  their      £. 
lives  respectively ;  supposed  at  or  about           -   9,000 
'^  I  bequeath  to  my  nephew  Richard  Hemming, 
after  the  four  following  shares  are  purchased 
and  assigned  over  to  my  executors,  all  the  ' 
estate  called  the  Barrow,  in  the  county  of 
Hereford 1,000 
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**  I  bequeath  to  John  and  Mary  Weaver,  200/.        £.         I827. 
provided  they  assign  their  share  and  right 
in  the  Barrow  estate  to  my  executors  -       200  »• 

"  I  likewise  bequeath  to  the  said  Mary  Weaver 
50/.  per  annum  in  the  long  annuities,  for 
her  life,  and,  at  her  death,  to  the  issue  of 
her  body  by  John  Weaver ;  in  default  of 
issue,  then  at  her  disposal         -         -         .       9OO 

^'  I  bequeath  to  James  and  Eleanor  Gurrey,  in 
like  manner,  200/.  for  their  share  in  the 
Barrow  estate 200 

**  I  bequeath  to  Eleanor  Gurrey,  wife  of  James 
Gurrey,  50/.  per  annum  in  the  long  annui- 
ties, for  her  life,  and,  at  her  death,  equally 
to  the  issue  she  may  have  by  James  Gurrey ; 
in  default  of  such  issue  then  at  her  disposal      900 

*'  To  Jane  Gilley  I  bequeath  50/.  per  annum  in 
the  long  annuities,  absolutely  at  her  dis- 
posal, in  lieu  of  any  other  annuity  I  may 
have  granted  to  her         .        -        ,        .      900 

'^  To  Benetta  Gilley  I  bequeath  50/.  per  annum 
in  the  long  annuities,  at  her  disposal,  in 
lieu  of  any  other  annuity  I  may  have  granted 
to  her 900 

"  To  Catherine  Gilley,  sister  of  the  before- 
named,  I  bequeath  300/.  provided  she  do 
make  a  good  assignment  of  her  share  of  the 
Barrow 300 

'*  To  my  dear  wife  200/.  for  the  same  purpdise        200 

"  To  my  dear  wife  Ann  Hemming  I  leave  my 
estate  of  meadow  land  at  Edgware  in  Mid- 
dlesex, for  her  sole  use  and  benefit,  but 
do  not  recommend  her  to  build  at  or  to  reside 
there ;  if  she  finds  that  my  nephew  Richard 
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Hemming  is  deserving,  then  she  may  leave     £. 
it  to  him,  if  she  approves  :  but  if  I  should 
leave  issue,  then,  after  my  wife's  decease, 
I  ivill  and  devise  this  estate  to  the  said  issue 
for  ever  .         i         -         .         .         .  1,500 

"  To  my  dear  wife,  Ann  Hemming,  I  leave  my 

house  in  Tottenham  Court  Road        -         -     850 

"  I  leave  to  my  dear  wife,  to  be  paid  to  her 
within  one  month  from  my  decease,  200  /., 
and  desire  that  all  the  bequests  that  relate 
to  her  may  be  settled  as  soon  as  possible 
after  my  decease,  in  order  that  she  may  be 
in  the  receipt  of  her  income      -         -         -     200 

"  To  Felix  Vaughan,  my  nephew,  to  be  placed 

in  trust  till  of  age   -         -         -         -         -     500 

"  To  Richard  Hemming,  my  nephew,  in  the 

same  manner 500 

"  To  Thomas  Laver,  son  of  Benjamin  Laver,  as 
a  token  of  my  esteem,  in  trust  till  he  is  of 
age        - 500 

"  To  my  respected  friend  Alexander  Baxter, 
esq.  a  piece  of  plate,  if  he  is  alive,  value 
of  100  guineas        -        -        -         .   '  •  .  :  105 

«  To  Beatrix  Pierce  and  Mary  Mapletoft,  for 

their  sole  use,  100  guineas  to  each    -         -     210 


£.  18,865 


w 


It  will  be  observed  that  the  concluding  part  of  the 
first  will  was  wholly  omitted  in  the  second,  which 
contained  no  appoinihent  of  executors,  nor  any  resi- 
duary bequest.  Both  these  papers  were  proved  in  the 
Ecclesiastical  Court  by  the  executors  named  in  the 
first  of  them. 
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The  suit  was  instituted  in  the  Court  below  by  the       1 827. 
appellant,  Richard  Hemming,  in  whose  behalf  it  was 
contended  that  the  annuity  of  500/.  given  by  the  second        _» 
instrument  was  an  addition  to,  and  not  a  substitute  for 
the  annuity,  to  the  same  amount,  given  by  the  first. 

The  Vice-Chancellor  was  of  opinion,  that  the  second 
instrument  was  made  not  as  an  addition  to,  but  as 
a  substitute  for  the  first ;  and  this  he  thought  evident 
from  comparing  the  form  and  expressions  of  the  two 
instruments,  and  from  the  similarity  of  the  annuities,  , 
legacies  and  gifts  contained  in  them.  ]Prom  this 
decision  Richard  Hemming  appealed  to  the  Lords. 

Eldon  (Earl  of) :  — The  main  question  in  this  case  is  June  is. 
whether  the  appellant,  Richard  Flemming,  is  entitled  Judg™«n»- 
to  two  annuities  of  500/.  each,  or  only  to  one  annuity 
of  500/.,  under  the  will  of  the  testator  George  Hem- 
ming, who  left  behind  him  two  testamenta^  papers, 
in  each  of  which  an  annuity  of  500/.  was  given  to  the 
appellant.  The  question  is  whether,  as  far  as  respects 
these  annuities,  the  latter  instrument  is  to  be  con- 
sidered as  an  addition  to,  or  a  substitute  for  the 
former. 

The  regular  rules  applicable  to  the  point  may  be 
found  in  Eden's  edition  of  Brown  s  Chancery  Cases* 
I  notice  that  circumstance,  as  it  has  been  argued  that 
of  the  two  instruments  the  one  was  a*  codicil  to  the 
other,  and  not  a  new  will.  Looking  at  all  the  circum- 
stances, I  do  not  agree  with  the  Judge  below  that  this 
is  a  clear  case,  although  on  the  whole  I  join  with  him 
in  the  conclusion  to  which  he  has  come.  In  all  the 
cases  of  this  description  it  is  a  clear  rule  that  the 
internal  evidence  of  the  testator's  intent,  which  may  be 
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1827.       collected  from  the  body  of  the  instrument  itself,  is 
entitled  to  great  weight.     Looking,  then,  at  these  two 
o.  instruments  with  a  view  to  the  whole  contents  of  each, 

tf*  ^Ytt  tow 

and  taking  the  whole  together,  we  have  to  consider 
whether  the  case  is  not  such  that  it  may  be  inferred 
that  it  vras  the  testator's  intent  that  the  annuities 
should  not  be  cumulative,  but  that  the  one  was  only 
a  substitute  for  the  other.  The  case  is  doubtful,  but 
on  the  whole,  I  think  the  Vice-Chancellor's  judgment 
ought  to  be  affirmed,  but  without  costs. 
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AuLD  (Clerk)        -        -      ,  -      Appellant.  1827. 

Hamilton  and  others   -    -    -      Respondents.      Minister. 

Manse. 


Glebe. 


Finally  decided  that  the  minister  of  a  parish  partly  burghal 
and  partly  landward,  is  de  jure  entitled  to  a  manse  under 
the  Act  1663.    (Note,  case  of  Moir  and  Belskes,  infra.) 


» 

XH E  appellant,  first  minister  of  the  united  parish  of   May  w, 93. 

Ayr  and  AUoway,  applied  to  the  presbytery  of  the 
district  in  1814,  to  have  a  manse  assigned  to  him  in 
terms  of  the  act  1663,  c.  SI ;  the  presbytery  de- 
creed accordingly,  and  the  minister  having  threatened 
the  heritors  with  a  charge  of  homing  upon  this 
decree,  they,  together  with  the  magistrates  of  the 
burgh  of  Ayr,  brought  a  suspension  in  the  Court  of 
Session,  upon  the  ground,  *^  that  the  ministers  of 
Ayr  being  ministers  of  a  royal  burgh,  although  with  a 
landward  district  annexed^  have  no  legal  claim  to  a 
manse  and  office-houses/' 

Upon  report  of  Lord  Craigie,  Ordinary,  and  advising 
informations,  the  Second  Division  of  the  Court  held,  by 
interlocutor  of  May  IS,  I8I7  (three  against  two),  that 
the  minister  had  no  right  to  a  manse  under  the  act  of 
1663.  The  minister  reclaimed,  and  the  Judges  ordered 
the  papers  to  be  laid  before  the  Lords  of  the  First 
Division,  with  a  request  to  be  favoured  with  their 
opinions  in  writing  upon  the  question,  ^'  Whether 
the  minister,  independent  of  all  specialties,  is  by  law 
entitled  to  have  a  manse  designed  to  him,  as  minister 
of  the  united  parishes  of  Ajnr  and  Alio  way?" 

The  Lords  of  the  First  Division  gave  their  opinions 
(7  July,  1819)  in  the  following  terms : 
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"  Present. — ^The  Lord  President,  Lords  Balmuto, 
*'  Hermand,  Balgray,  Succoth,  Pitmilly,  Gillies,  Crin- 

gletie. 

"  The  above  Judges  are  unanimously  of  opinion, 

that,  independent  of  all  specialties,  the  charger  is 
'^  by  law  entitled  to  have  a  manse  designed  to  him,  as 
**  minister  of  the  united  parishes  of  Ayr  and  Alloway. 

"  In  point  of  principle,  the  Judges  cannot  see  any 
^'  distinction  between  a  royal  burgh  having  a  landward 
^^  parish,  and  burghs  of  barony  and  regality  having 
^^  the  same.     2d.  They  consider  the  point  to  have  been 

fixed  by  the  judgment  of  the  House  of  Lords  in  the 

case  of  Dunfermliney  which  they  have  always  under- 
*^  stood  proceeded  on  the  general  principle." 

The  Judges  of  the  Second  Division,  however,  by  in- 
terlocutor of  the  12th  November  1819,  adhered  (three 
against  two)  to  their  previous  judgment. 

The  minister,  besides  his  claim  under  the  act  1663, 
had  alleged  certain  specialties  in  his  favour,  and  upon 
these  a  litigation  of  five  years  duration  ensued.  It  is 
un^ecessary  here  to  go  into  any  details  respecting  these 
special  circumstances,  as,  in  the  judgment  above,  no- 
thing turns  upon  them  ;  but  it  may  not  be  improper 
barely  to  state  them,  since,  upon  them,  a  judgment 
below  was  given  for  the  minister.  The  specialties 
were :  1st.  That  the  parish  was  composed  of  the 
united  parishes  of  Ayr  and  Alloway ;  that  whatever 
might  be  said  of  Ayr,  Alloway  was  confessedly  a 
country  parish ;  that  the  minister  of  every  country 
parish  in '  Scotland  Vas  de  jure  entitled  both  to  a 
manse  and  a  glebe ;  and  that  these  rights  could  never 
be  lost  to  the  minister  by  that  parish  being  united  to 
another  parish.  Sd.  That  the  parish  of  Ayr  was  at 
one  time  a  parsonage ;  and  it  was  an  undoubted  fact, 
that  to  every  parsonage  there  was  once  attached  both  a 
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manse  and  a  glebe.  3d,  That  the  parish  of  Ajnr  had 
a  large  landward  district  attached  to  it.  4th.  That 
there  had  been,  from  time  immemorial,  a  glebe  an- 
nexed to  the  benefice  of  Ayr,  and  that  that  glebe  was 
still  in  possession  of  the  minister.  5th.  That  when 
AUoway  was  a  separate  parish,  there  was  also  a  glebe 
attached  to  the  benefice ;  and  though,  after  the  union 
of  the  parishes,  the  glebe  was  feued  out  by  the  town 
of  Ayr,  the  feu-duty  still  belongs  to  the  benefice. 
6th.  That,  at  an  ancient  period,  there  was  a  manse 
attached  to  the  parish  of  Ajrr ;  and  ths^t  for  a  long 
course  of  years  the  town  of  Ayr  had  paid  manse-rent 
to  the  ministers  of  that  parish.  Lastly,  That  there 
was  at  one  time  a  manse  at  AUoway. 

When  judgment  was  givien  below  in  favour  of  the 
minister  upon  these  specialties,  an  objection,  first  sug- 
gested from  the  Bench,  was  relied  upon  by  the  magis- 
trates and  heritors ;  viz.  that  though  the  Court  might 
entertain  the  discussion  of  specialties  in  a  process 
originating  with  themselves,  yet  they  had  no  power  to 
do  so  in  reviewing  a  judgment  of  the  presbytery, 
which  had  no  jurisdiction  in  the  matter,  except  under 
the  act  of  1663.  The  Court,  on  that  ground,  by 
interlocutor  of  l6th  June  18S5,  suspended  the  letters 
iimpliciterj  or  in  other  words,  gave  judgment  against 
the  minister.  From  these  interlocutors  of  13th  May 
1817,  12th  November  1819,  and  l6th  June  1825,  the 
minister  appealed  to  the  House  of  Lords. 

Argued  for  the  appellant,  that  the  minister  is  clearly 
entitled  to  a  manse  under  the  act  of  1663,  c.  21 ;  his 
parish  being  not  exclusively  a  burgh,  but  partly  burghal 
and  partly  landward. 

The  appellant's  argument  is  strongly  supported  by 
the  other  provisions  of  the  statute  regarding  glebes. 
The  statute  in  question,  like  all  other  legislative  enact- 
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ments  with  regard  to  manses  and  glebes,  combines  and 
blends  these  two  rights  together,  and  evidently  means 
that  the  one  should  be  an  appendage  to  the  other,  and 
that  where  there  is  a  right  to  the  one  there  shall  also 
be  a  right  to  the  other.  The  express  provision  with 
regard  to  glebes  commences  in  these  terms :  *^  As  also, 
"  that  every  minister  (except  such  ministers  of  royal 
^^  burroughs  who  have  no  right  to  glebes)  have  grass 
^'  for  one  horse  and  two  kine,  over  and  above  their 

gleib,  to  be  designed  out  of  kirk-lands,  and  with 

relief  according  to  the  former  acts  of  parliament 
**  standing  in  force."  And  it  is  farther  declared,  '^  be- 
'^  cause  several  kirks  have  ho  gleibs  as  yet  designed  to 
*^  them,  it  is  hereby  specially  provided,  that  in  all 
**  designations  of  gleibs,  in  corporate  acres  in  villages 
*'  or  towns  where  the  heritor  hath  houses  and  gardens, 
'*  the  same  shall  not  be  designed,  he  always  giving 
*^  other  lands  nearest  to  the  kirk." 

In  these  provisions  a  distinction  is  expressly  recog- 
nized between  ministers  of  royal  burghs  who  have 
right  to  a  glebe,  and  ministers  who  have  no  such  claim. 
It  has  been  observed  that  the  clause  might  bear  another 
construction,  and  mean  that  ministers  of  royal  burghs 
have  not,  in  any  situatumj  a  right  to  claim  glebes ;  and 
that  the  words  "  who  have  no  right  to  glebes,"  are  merely 
used  exegetically.  But  this  construction  is  distinctly 
excluded  by  the  preceding  •  expressions,  "except  ^cA 
ministers  of  royal  burroughs  who,"  &c.  The  exception 
is  thus  not  general,  but  limited ;  and  the  expressions 
"wcA  M?Ao,"  are  plainly  Scotticisms  for  ^^such  as;'  and 
the  whole  clause,  therefore,  taken  together,  evidently 
implies  a  distinction  between  one  class  of  ministers  of 
royal  burghs  and  another. 

Accordingly  Mr.  Erskine  observes,  that  it  is  therein 
"  plainly  taken  for  granted,  that  every  minister  hath 
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right  to  a  glebe,  except  those  m  some  royal  boroughs/'       1 827. 
And  if  any  doubt  could  remain  upon  this  point,  it  would    ^^j^TTtK. 
be  completely  removed  by  the  construction  put  upon  «• 

the  act  by  the  express  decisions  of  the  Court  of  Session,     and  others. 
by  which  it  has  been  found,  as  Mr.  Erskine  adds,  that 
'^  the  ministers  even  of  royal  burghs,  where  any  part  of 
'^  the  parish  lies  in  the  country ^  have  right  to  a  glebe.'' 

This  was  first  decided  in  the  case  of  Anderson  against  Newbyth  MS. 
his  parishioners^  17th  December  1664,  just  the  year 
after  the  act  was  passed,  when  its  meaning  must  have 
been  well  understood.  The  case  is  thus  reported: 
Notwithstanding  the  iflinisters  of  country  parishes, 
and  not  those  of  royal  burghs,  are,  by  the  act  of 
parliament^  to  have  glebes ;  yet  the  Lords  found  a 
*'  glebe  due  to  the  ministers  of  a  royal  burgh,  in  respect 
the  act  ^1,  parliament  1663,  only  means  such  burghs 
as  have  no  landward  at  all  in  the  parish." 
The  next  case  in  which  the  right  of  a  minister  of  a 
royal  burgh  having  a  landward  parish,  to  designation 
of  a  glebe,  came  under  discussion,  is  the  unreported 
decision  of  the  Heritors  of  Elgin^  28th  February  I769, 
where  it  is  said  the  Court  pronounced  an  opposite 
judgment  to  that  in  the  case  of  Anderson.  But  in  the 
subsequent  case  of  Fulkrton  against  Richmond^  17th  ^nc*  CoU. 
December  1779,  it  was  expressly  observed  on  the 
Bench,  that  the  decision  in  the  case  of  Elgin  proceeded 
altogether  on  specialties;  and,  accordingly,  it  was  finally 
determined  in  the  case  of  FuUerton^  and  has  never  since 
been  questioned,  that  the  minister  of  a  royal  burgh, 
having  a  landward  parish,  is  entitled  to  a  glebe. 

But  if  the  minister,  in  such  a  situation,  is  entitled 
to  a  glebe,  he  can  only  be  so  in  virtue  of  the  act  1663 ; 
and  it  is  impossible,  under  the  terms  of  that  act,  to 
draw  any  distinction  between  the  right  to  a  glebe 
and  the  right  to  a  manse,  since  it  has  already  been 
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shown  that  in  this,  as  in  all  the  former  acts,  these 
rights  are  considered  by  the  legislature  as  co-extensive 
and  relative  to  each  other. 

The  case  of  fViliiamson  and  Ramsay,  26  March 
1685,  is  in  favour  .of  "the  minister,  (reported  by  Har- 
carse  and  FountainKall).  The  case  of  Thomson  and 
the  Heritors  of  ^Dunfermline,  SO  June  1750,  reported 
by  Kilkerran  and  Falconer,  is  stated  by  the  latter  to 
have  turned  on  a  specialty.  The  cases  of  the  Heritors 
of  Elgin  v.  Troup,  28  February  1769,  of  Mutter  v. 
Earl  of  Selkirk,  16  June  1784,  (Fac.  Coll.)  with 
several  unreported  cases  to  which  the  respondents 
teferred,  were  all  cases  of  specialties ;  and  even  if  it 
were  conceded  that  they  meant  to  settle  the  general 
point,  they  could  not  be  argued  upon  as  having  done 
so,  in  the  face  of  more  recent  judgpients.  In  the 
case  of  Dobie  v.  Heritors  of  Linlithgow,  reported  in  a 
note  to  the  report  of  the  Dunfermline  case  (vid.  post,) 
it  appeared  that  the  parish  of  Linlithgow,  like  that  of 
Ayr,  consisted  partly  of  a  royal  burgh,  and  partly  of 
a  landward  parish.  The  minister  obtained  an  order 
of  presbytery  for  a  manse ;  the  heritors  suspended, 
and  the  Court  at  first  found  the  letters  orderly;  pro- 
ceeded, reserving  to  the  heritors  their  relief  against  the 
magistrates  of  the  burgh.  The  magistrates  having 
been  subsequently  made  parties,  it  appeared  that  too 
marks  yearly  had  been  paid  by  them  to  the  minister 
for  house-mail ;  and  the  Court  then  found  that  the 
minister  was  entitled  to  no  more  than  100  marks  yearly 
fh)m  the  magistrates  in  lieu  of  manse  or  house,  and 
therefore  suspended  the  lettersimpliciter  as  to  the  ma- 
gistrates, and  assoilzied  the  magistrates  from  the  action 
of  relief :  but  on  review  the  Court  altered  that  judgment, 
and  decided  in  favour  of  the  minister  (5th  March  1B02). 
Then  came  the  case  of  Dunfermline  (19th  Nov.  1805)  in 
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wKicfa  the  minister  was  held  entitled  to  a  manse,  not- 
withstanding a  jndgpient  against  his  predecessor  in 
1750,  which  could  not,  however,  prejudice  the  right 
of  the  successor,  who  did  not  represent  the  previous 
incumbent,  and  nullum  tempus  occurrit  ecclesUe.  Al- 
though it  is  stated  in  the  report  in  Fac.  Coll.  that  the 
judgment  could  not  be  held  to  have  settled  the  general 
question,  a  reference  to  the  notes  *  of  the  opinions  of 

*  Lord  Hermand :  A  minister  of  a  royal  biu^h  having  a  land- 
ward parish,  is  de  jure  entitled  to  a  manse.  The  plea  of  res  judi*' 
ca$a  is  inapplicable  to  this  case.  The  benefice  is  not  to  be  injured 
by  what  was  done  by  a  former  minister.  The  present  charger  does 
not  represent  him. — Lord  Craig:  The  only  difficulty  is  the  res 
judicata ;  and  it  ought  to  be  got  over,  for  thte  reason  mentioned  by 
Lord  Hermand.  The  act  1663  restored  the  act  1649.  A  minister 
of  a  royal  burgh  having  a  landward  parish,  is  entitled  to  a  manse. 
Besides,  there  is  in  this  case  dear  evidence  that  the  minister  had 
once  a  manse* — Lord  Justice  deri  .*  Of  the  same  opinion. — Lord 
Meadowbank  .*  Cannot  get  over  the  res  judicata.  If  it  were  not 
for  that,  I  could  have  no  doubt  of  the  minister's  right  to  a  manse, 
both  upon  the  general  point  and  specialties.  —  Lord  President 
Campbdl:  The  act  1663  comprehends  all  prior  enactments,  1592 
among  the  rest.  The  judgment  of  our  predecessors,  with  respect 
to  manses  in  Borrowstoun  Kirks,  proceeded  on  a  great  mistake. 
Every  parochial  minister  is  entitled  to  his  stipend  out  of  the  teinds; 
he  is  entitled  to  a  glebe ;  and  he  is  entitled  to  a  manse.  The  act 
about  Borrowstoun  Kirks  has  nothing  to  do  with  parochial  ministers. 
It  appears  to  be  Mr.  Falconer's  opinion,  that  the  act  1663  did  not 
mjure  the  right  of  the  minister  of  a  royal  burgh  and  landward 
parish  to  a  manse.  As  to  the  res  judicata :  Owing  to  the  reserva** 
tion,  the  question  is  still  open  on  some  ground  or  another ;  and  it 
will  be  attended  to,  that  '*  several  (several  only)  of  the  Lords  were 
^  of  opinion,  that  the  act  16^9  was  left  out  of  the  act  ld63  of  pur- 
*'  pose."  The  majority  was  of  a  different  opinion;  but  ^<  they  agreed 
**  that  the  modification  of  40/.  Scots,  and  the  minister's  accepting 
f*  of  the  same,  made  it  no  question."  It  is  clear,  however,  that  the 
40/.  Scots  was  only  a  temporary  arrangement  with  the  then  incum- 
bent ;  and  at  the  time  it  was  agreed  to,  that  sum  might  be  suffi- 
cient. Then,  after  some  further  remarks  upon  this  point,  he  adds, 
If  your  Lordships  cannot  get  over  the  res  judicata^  raise  the  house- 
VOL.   I. — New  S.  E 
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the  Judges,  taken  by  one  of  the  counsel  in  the  cause, 
would  show  that  the  great  majority  of  the  Judges  de- 
cided in  favour  of  the  minister  on  the  general  prin- 
ciple, and  that  the  only  difficulty  with  some  of  them 
was  the  res  judicata.  The  case  was  appealed ;  and 
the  House  of  Lords  (9th  pf  March  1812)  affirmed  the 
judgment  below  in  favour  of  the  minister.  The  late 
Mr.  Homer  had  stated,  that  the  argument  at  the  bar 
in  Dam.  Proc.  had  turned  T^holly  on  the  general  ques- 
tion, and  the  solicitors,  Messrs.  Mundell  and  Chalmers 
had  represented  the  decision  as  resting  on  the  general 
principle. 

The  appeal  came  before  the  House  under  very  &- 
vourable  circumstances ;  since,  if  the  constitution  of 
the  court  below  had  then  been  what  it  is  now,  under 
the  act  6  Geo.  4,  the  judgment  would  have  been  for 
the  appellant,  by  a  majority,  of  10  against  3. 


Argued  far  the  Heritors : — The  appellant  being 
minister  of  a  parish  partly  burghal  has  no  right  to  a 
manse  under  the  act  1663,  cap.  21.  The  act  of  1649, 
cap.  45,  ordained  that  the  heritors  should  build  com- 
petent manses  for  their  ministers ;  and  then  added  that 
burghs,  and  the  heritors  of  the  landward  part  of  the 
parish,  should  provide  competant  manses  for  their 
ministers.    This  act  was  rescinded  by  the  act  1663, 

mail  to  what  is  an  adequate  rent ;  make  it  40/.  sterling,  instead  of 
40/.  Scots ;  but  I  think  it  would  be  much  better  to  give  him  a 
manse  in  the  ordinary  way.  In  the  case  of  Lifdithgtnoy  the  minister 
had  also  accepted  of  a  manse;>m8il,  and  found  entitled  to  a  manse. 
The  case  there  stronger  against  tl^e  minister. — Lord  Bannajtjfne^ 
Clear  for  the  minister  on  the  general  grounds,  but  cannot  get  over 
the  r»  judicata, — Lord  Methven :  Of  the  same  opinion. — Lord 
CuUen  ;  Did  not  hear  his  reason,  but  of  opinion  that  the  res  judi* 
eata  should  be  got  over. — Lord  fFoodhouidce  :  Held  the  daim  no\ 
barred  by  res  judicata. 
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but  was  again  re-enacted  by  that  statute,-  with  tbe 
exception  of  the  clause  relating  to  burghs  with  land- 
ward parishes,  and  the  omission  must  have  been  er 
cwksulto.  This  view  of  the  statute  1663,  is  supported 
by  the  decided  cases.  In  the  Dunfermline  Case  of 
1750,  reported  by  Lwd  Blchies,  it  was  found  that 
ministers  of  royal  burghs  had  no  claim  to  have  manses 
Assigned  to  them  under  the  act  1663,  even  though 
part  of  the  parish  should  be  landward.  So  held  also 
in  the  cases  of  the  heritors  of  Elgin  v.  Troup,  (S8 
February,  I769— Fac.  Coll.  N*  90,  p.  163,)  and  in  the 
case  of  Montrose,  9Q  January,  1779?  and  the  case  of 
South  X^ith.  The  authority  of  these  cases  confirmed 
by  the  case  of  Muttar  v.  Earl  of  Selkirk,  16  June, 
1784.  The  Linlithgow  Case,  19  November,  1805,  Fac. 
Coll.^  was  decided  in  favour  of  the  minister  only  on  a 
specialty,  as  was  the  case  of  Dumfermline,  1805, 
several  of  the  Judges  having  rested  on  the  specialty, 
that  the  minister  had  previously  possessed  a  manse. 
That  case  affirmed  in  Dom.  Proc.  in  1812,  but  no 
coippetent  authority  to  show  that  the  judgment  rested 
on  the  general  principle.  If  the  minister  then  has  no 
claim  ijinder  the  act  1663,  he  cannot,  in  this  process, 
succeed  upon  specialties. 
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Axguedfor  the  Magistrates: — It  is  admitted  that  in 
parishes  entirely  burghal  the  minister  has  no  claim  to 
a  manse ;  and  the  parishes  of  Ayr  and  Alloway  are 
entirely  burghal,  the  whole  being  held  in  burgage 
tenure,  or  at .  least  having  been  so  before  the  act  of 
1649,  which  it  was  the  purpose  of  the  act  1663  to 
renew  ;  and  proof  of  this  charter  of  William  the  Lioa, 
and  several  other  documents  were  referred  to :  (as  the 
question  on  this  point  has  been  reserved,  it  is  noli 
necessary  to  dwell  on  the  particulars  here.)     But  eVeii 
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if  it  should  be  held  that  the  parish  is  partly  burghal 
and  partly  landward,  and  that  in  such  a  parish  the 
minister  is  entitled  to  a  manse,  the  burden  is  thrown 
on  the  landward  heritors,  and  there  is  no  authority  in 
law,  either  by  statute  or  otherwise,  for  throwing  any 
part  of  that  burden  on  the  magistrates  as  such,  or  as 
representing  the  community  of  the  burgh.    * 

Sir  /.  Leachy  m.  r.  :— I  have  attentively  read  the 
papers  in  the  Dum/emUine  Case,  and  it  seems  to  me  to 
he  a  decision,  that  where  there  is  a  minister  of  a  royal 
burgh  and  a  landward  parish,  the  minister  is  entitled^ 
as  of  course,  to  a  manse  under  the  act  166S,  cap.  21. 

Sir  C.  JVetherel: — It  is  doubtful  whether  it  was 
a  decision  on  the  general  principle,  or  one  resting  on 
a  specialty.  The  opinion  of  Mr.  HameTj  who  had 
not  heard  the  judgment,  and  those  of  Messrs.  MundtU 
and  ChalmeTj  are  very  loose  evidence  on  that  head. 
There  is  a  course  of  decisions  showing  that  the  minis- 
t^  of  a  parish  partly  burghal  and  partly  landward^ 
is  not  entitled,  as  of  course,  to  a  manse ;  and  when 
the  minister  succeeded  it  was  on  specialty. 

Sir  J.  Leach  J  m.  r.  : — I  did  not  form  my  opinion 
upon  any  of  the  loose  statements  to  which  you  refer, 
but  on  a  careful  perusal  of  the  papers  in  the  Dumferm- 
line  Case,  and  on  that  ground  I  think  that  the  ques- 
tion must  have  been  decided  on  the  general  principle 
that  a  minister  of  a  burghal  and  landward  parish  is 
entitled,  as  of  course,  to  a  manse  under  the  statute. 
It  appears  to  me  impossible  that  the  general  principle 
should  not  have  been  there  decided.  These  loose 
statements  which  you  have  mentioned  go,  as  far  they 
are  worth,  to  confirm  the  opinion  which  I  have  formed 
on  another  ground,  although  they  aire  of  no  authority 
whatever,    Attend  therefore  to  the  DunifermUne  Casc^ 
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Imd  show,  if  you  can,  that  the  judgment  of  the 
House  of  Lords  there  did  not  depend  on  the  general 
principle. 

Sir  C  Wetkerel: — ^The  minister  of  Dumfermline 
had  a  manse  before,  and  a  sum  of  money  had  been 
paid  instead,  but  as  time  doe^  not  run  against  the 
church,  a  subsequ^it  incumbent  was  found  to  be  still 
entitled  to  his  manse. 

Sir  J.  Leach  J  m,  e.  : — ^You  argue  that  the  decision 
in  the  Dumfermline  Case  turned  on  a  specialty.  By 
what  law  then  is  the  Presbytery  empowered  to  order 
a  manse,  except  under  the  statute  1663?  Suppose 
there  was  an  ancient  manse,  had  the  Presbytery  any 
jurisdiction  to  make  a  decree  on  that  ground  ? 

Sir  C.  JVetherel: — The  point  of  want  of  jurisdic- 
tion in  the  Presbytery  was  not  raised  in  the  Dum- 
fermline Case* 

Sir  J.  Leachy  m.  r.  : — Then  you  say  that,  as  there 
were  two  grounds,  on  either  of  which  the  decision  of 
the  House  of  Lords  might  have  proceeded,  the  one 
in  perfect  conformity  to  the  law  of  Scotland,  and  the 
other  in  direct  contradiction  to  it,  it  is  to  be  presumed 
that  the  House  decided  on  the  wrong  ground.  Is  that 
a  presumption  to  be  formed  ?  The  Presbytery,  it  is 
admitted,  had  no  jurisdiction,  except  under  the  Act 
of  1 663,  and  on  that  ground  the  House  of  Lords  de- 
cided. 

Sir  C.  Wetherel: — ^The  proceedings  in  the  court 
below  show  that  specialties  were  taken  into  consi-- 
deration  in  the  Dumfermline  Case,  and  it  is  to  be  pre- 
sumed that  this  House  decided  only  on  the  grounds 
taken  below. 

Sir  J.  Leach,  m.  r.  :— This  House  has  decided,  in 
some  cases  (in  the  Roxburgh  Case,  for  instance,  in- 
solving  property  of  immmense  value),  upon  grounds 
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1 827.  never  suggested  nor  hinted  at  in  the  court  below-  Buf 
_  to  the  point  here :  the  Presbytery  has  no  jurisdiction 
»•  except  under  the  act  1663 ;  under  the  authority  of  that 
*nd  others,  act,  and  of  that  act  only,  the  Presbytery  gives  a  manse 
to  the  minister,  and  the  House  of  Lords  affirms  that 
judgment.  Is  not  that  a  decision  of  this  House  on  the 
general  principle  ?  In  short,  the  point  is  too  clfear  fbr 
argument.  The  House  will  not  suffer  its  decisions  to 
be  impeached  at  its  own  bar« 

Reply  : — ^The  respondents  themselves  contend  here, 
that  in  reviewing  the  judgment  of  the  Presbytery,  the 
Court  of  Review  cannot  take  specialties  into  account, 
and  yet  they  say  that  the  Dumfermline  Case  was  de- 
cided on  a  specialty !  As  to  the  argument,  that  all  the 
lands  of  the  parishes  of  Air  and  AUoway  were  held  by 
burgage  tenure,  the  evidence  on  which  the  magistrates 
rely  does  not  show  that  the  whole  had  at  any  time  been 
held  burgage,  and  even  if  it  had,  a  great  part  of  the 
lands  have  been  since  granted  in  fen.  The  magistrates 
then  argue  that,  although  they  should  fail  in  this,  no 
part  of  the  burden  of  providing  the  manse  ought  to  fall 
on  them,  but  that  the  whole  ought  to  be  borne  by  the 
landward  heritors.  That,  however,  is  a  question  between 
themselves ;  the  appellant  has  nothing  to  do  with  it 

Then  as  to  costs :  it  is  not  certainly  usual  for  this 
House  to  give  costs  against  the  respondent  in  favour 
of  the  appellant  where  the  decision  of  the  court  below 
is  reversed ;  but  there  have  been  exceptions  to  that 
rule  under  special  circumstances,  and  as  the  opinions 
of  the  great  majority  of  the  whole  of  the  Judges  of  the 
Court  of  Session  were  in  favour  of  the  minister,  and  as 
he  has  now  been  kept  out  of  his  manse  for  fourteen 
years,  this  seems  to  be  a  case  in  which  the  appellant 
should  have  costs. 
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Sir  /.  Leachy  m,  r,: — This  point,  as  to  the  whole  of       I8i7. 
the  parish  being  burghal,  does  not  seem  to  have  been    ^^^d,  clk. 
raised  below,  or  at  least  was  very  little  considered.     It         ^' 

•'     ,  ,  BAMILTOW 

may  be  proper  therefore,  in  reversing  the  judgment  of  and  othen. 
the  Court  of  Session  and  of  afErming  the  decree  of  the 
Presbytery,  to  make  some  little  alteration  in  the  Pres- 
bytery's judgment,  so  as  to  leave  it  open  to  the  magis^ 
trates  to  make  what  use  |he]r  can  in  the  court  below  of 
their  defence* 

Ultimately  the  judgment  MraS  that  the  cause  be  re^  ^dgmenei 
mitted  to  the  court  below,  with  a  declaration  that  it 
had  been  decided  by  the  House  of  Lords  in  thd  Dam* 
JemUine  Case  that  the  minister  of  a  parish  partly 
burghal  and  partly  landward  k  entitled  de  jure  to  a 
manse  under  the  act  1663,  thus  setting  at  rest  the 
general  qiieidtion,  and  leaving  it  open  to  parties  to  pro- 
ceed upon  any  other  grounds  as  they  see  proper  *. 


*  In  the  cafle  of  MtAr  and  BdAet^  the  minister  (Moir)  applied  Maf  14< 
to  the  Presbytery  under  the  act  lOOS,  to  have  a  gtass  glebe  as- 
Bgned  to  him  out  of  ofd  church  lands  belonging  to  Belshes,  and  the 
Pk^bytery  ordered  accordingly.  Belshes  brought  this  order  under 
the  review  of  the  Court  of  Sessi^,  and  offered  to  assign  a  grass 
^ebe  to  the  minister  in  another  ^piarter,  and  this  offer  was  sanc- 
tioned by  the  Court  of  Session.  The  minister  appealed,  and  the 
House  of  Lords  reversed  the  decision  of  the  Court  of  Session,  and 
affirmed  the  judgment  of  the  Presbytery,  and  found  that  the  minister 
was  entitled  to  compensation  for  the  time  he  usA  been  kept  out  of 
his  glebe  subsequent  to  the  order  of  the  PtesbyUry,  and  remitted 
to  the  Court  below  to  calculate  the  same  as  shocdd  be  Just  The 
grounds  of  this  ju^^ment  were  not  openly  stated  by  the  Lord  Chief 
Baron  Aleitander,  who  sat  m  the  House  when  this  case  was  before 
it ;  but  probably  the  reason  may  be,  satisfactorily  enough,  inferred 
from  the  observations  of  Sir  J.  Leach,  m.  r.  in  the  above  case  of 
Md  and  Hamikonf  and  from  the  jud^ikient  given  in  that  case. 
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^A«li°*'  (from  TH£  ENGLISH  EXCHEQl/ER  CHAMBER.) 

* V ' 

Error.         PowEL  AND  OTHERS    -        -     Plaintiffs  in  Error. 
SoNETT  AND  OTHERS  -        -     Defendants  in  ErTOT^ 

Error  assigned — for  that  it  appeared  by  the  record  that,  on 
certain  issues,  the  jury,  when  discharged,  had  given  no 
verdict  at  all,  and  that  it  did  not  appear  upon  the  record  that 
both  parties  had  given  their  consent  to  such  discharge.-^ ' 
Held*  by  the  Lords  affirming  judgments  of  the  King's  &nch 
and  Exchequer  Chamber,  that  this  is  no  error,  as  the 
Judges  may,  of  their  own  authority,  discharge  the  jurors. 

Action  in  B.  R.  tried  in  Hilary  Term  1825.  The 
declaration  contained  a  variety  of  counts,  and  several 
pleas  were  pleaded, .  and  issues  joined,  and  verdict  for 
the  plaintiffs  below  (defendants  in  error)  in  the  ma- 
terial issues,  for  the  defendants  on  some  of  the  issues, 
and  on  others  no  verdict  at  all  given.  Judgment 
in  Easter  Term  1825,  and  error  thereon  brought  in 
Exchequer  Chamber,  with  an  assignment  for  error,. 
"  That  it  appeared  by  the  record  that  on  the  last 
"  eight  counts  of  the  declaration,  and  the  issues  re- 
"  spectively  joined  thereon,  the  jury  were  discharged 
"  from  giving  their  verdict  thereon :  nevertheless  it  did 
"  not  appear  in  and  by  the  record  that  the  plaintiffs  in 
^'  error  consented  that  the  jury  should  be  so  discharged/' 
Judgment  in  the  Exchequer  Chamber  in  Michaelmas 
Term  1 825,  affirming  that  of  the  King's  Bench,  and 
thereupon  error  in  Parliament,  with  a-  similar  assig^n- 
ment,  and  the  following  reasons  stated  for  reversing 
the  judgment ; — 
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1st.  Because  after  the  jurors  appmnted  to  try  the 
said  cause  below,  had  been  sworn  to  try  the  several 
issues  joined  between  the  parties  in  the  said  cause, 
and  a  true  verdict  give  according  to  the  evidence,  it 
was  not  competent  for  the  Court  below  to  discharge 
the  said  jurors  from  giving  any  verdict,  as  to  any  of 
the  said  issues,  without  the  consent  of  the  parties,  and 
it  does  not  appear  that  the  plaintiffs  in  error  consented 
to  their  being  so  discharged^ 

2nd.  Because  by  such  discharging  the  jury  the  s^i- 
tuation  of  the  plaintiffs  in  error,  as  to  their  claim  for 
costs,  has  been  altered.  For  by  the  said  jurors  having 
returned  a  verdict  for  the  defendants  in  error^  on  all 
the  issues  joined  between  the  parties,  so  far  as  they 
relate  to  the  twelve  first  counts  of  the  declaration, 
the  defendants  in  error  became  entitled  to  the  ge- 
neral costs  of  the  cause  deducting  the  costs  of  such 
issues  as  were  found  for  the  plaintiffs  in  error ;  but  in 
consequence  of  the  jurors  being  discharged  from  find- 
ing any  verdict  on  the  special  issues  joined  between 
the  parties,  as  to  the  eight  last  counts  of  the  declara- 
tion, the  plaintiffs  in  error  have  been  chargeable  with 
the  cost  of  such  special  issues,  instead  of  the  same 
being  deducted  as  they  would  have  been  had  the 
jurors  found  a  verdict  for  the  plaintiffs  in  error  thereon 
as  they  ought  to  have  done. 
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Lord  Lyndhurst  (Chancellor)  c-^The  jury  found 
for  the  plaintiffs  below  on  the  material  issues,  and 
where  would  have  been  the  use  of  going  on  when  the 
cause  was  ended  ? 


Tindal  ( Solicitor'General)^  and  Mr.  Fatteson : — It 
might  be  material  with  reference  to  the  costs ;  and, 
at  all  events^  it  had  been  held  that  the  jury  was  bound 
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to  give'  their  vefdibt  6a  all  the  issues,  unless  discharged 
by  consent,  even  although  Ao  injury  accrued  fromtheif 
neglect 

Messrs.  Tuft/ and  Brodrich^  for  die  defendants  in 
error,  contended  that  the  judgment  ought  to  be  affirined, 
fer  the  following  reasons : — 

1st,  That  the  jury  having  fbuhd  a  verdict  for  the 
defendants  in  error,  on  the  issue  joined  on  the  first' 
plea;  so  far  as  the  same  relates  to  the  promises  and 
undertakings  in  liie  first  twelve  counts  of  the  declara- 
tion mentioned;  with  24,000/.  damagies  aiid  costs  of 
suit,  and  for  the  plaintiffs  in  error,  on  the  same  issue, 
so  far  as  it  relates  to  the  proiiiises  and  undertakings^  in 
the  thitteenlii,  fourteenth,  fifteenth  and  sixteenth  counts, 
and  alsb  on  the  issue  joined  on  the  second  plea,  as  to 
the  promises  and  undertakings  ih  the  last  four  counts 
of  the  declaration ;  and  having  alto  found  a  verdict 
for  the  defendants  in  error,  on  the  i^stie  joined  on  the 
rejoinder  to  the  replication  to  the  plea  of  t^fe  St^tiit^ 
of  Limitations^  as  to  the  first  twelve  doutlts  of  the  de- 
clarations, it  became,  and  was  wholly  immatdrial  and 
unnecessary  for  the  jury  to  find  any  verdict  on  the  said 
last-mentioned  ii^sue,  as  to  the  thirteenth,  fourteenth, 
fifteenth  and  sixteenth  counts,  or  on  the  issue  joined 
on  the  rejoinder  to  the  replication  to  the  last-mentioned 
plea,  as  to  the  last  four  counts  of  the  declaration,  or 
on  the  issue  joined  on  the  replication  to  the  plea  of 
set-off}  as  to  the  several  promises  and  itndertakings  in 
the  Ikst  eight  counts  of  the  said  declanttion  mentioned ; 
and  the  jurors  were  therefore  properly  discharged  from 
giving  any  verdict  thereon. 

2dly,  That  the  jury  having  so  found  a  verdict  for 
the  plainti£&  in  error,  on  the  issue  joined  on  the  saM 
first  plea,  so  far  as  the  same  relates  to  the  pfrbAi^tste 
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and  undertakings  in  the  said  thirteentli,  fourteentliy 
fifteenth,  and  sixteenth  counts ;  and  also  on  the  issue 
joined  on  the  second  plea,  as  to  the  promises  and  un- 
dertakings in  the  last  four  counts  of  the  said  declara- 
tion mentioned,  and  thereby  negatived  the  supposed 
causes  of  action  in  the  said  thirteenth,  fourteenth,  fif- 
teenth and  sixteenth,  and  also  in  the  said  last  four 
counts  respectively  mentioned,  could  not  have  found' 
that  the  defendants  in  error,  and  Francisco  B'emis, 
were  or  were  not  at  the'  respective  times,  whe6  those 
several  causea  of  action  did  respectively  accrUe  to  them, 
in  parts  beyond  the  seas ;  or  that  the  defendants  in 
error,  before  or  at  the  time  of  the  commencement  of 
of  the  action,  were  indebted  to  the  plaintiffs  iii  error, 
in  any  sum  of  money  exceeding  the  damage  sustained 
by  the  defendants  in  error,  by  reason  of  the  not  per- 
forming of  the  several  supposed  promises  and  under-' 
takings  in  the  last  eight  counts  of  the  said  declaration 
mentioned. 

Sdly,  That  if  the  jury  had  found  a  verdict  for  the 
plaintiffs  in  error,  on  the  issue  joined  on  the  rejoinders 
to  the  replication  to  the  plea  of  the  Statute  of  Limita-' 
tions,  as  to  the  thirteenth,  ^  fourteenth,  fifteenth,  and, 
sixteenth,  and  last  four  counts  of  the  declaration,  or  on 
the  issue  joined  on  the  replication  to  the  plea  of  set- 
off, as  to  the  sevei^l  promises  and  undertakings  in  the 
last  eight  counts  of  the  said  declaration  mentioned,  the 
plaintiffs  in  error  would  not  have  beteii  entitled  to  any 
costs  thereon.  See  the  cases  of  Postan  v*  Stanway^ 
Extrix.  5  East,  261,  and  Bouse  v.  Thames  Commis^ 
sionerSj  3  Brod,  and  Bing.  117. 

4thly,  That  at  Common  Law,  (as  appears  by  the 
cases  referred  to  in  Com.  Dig.  Title,  Pleader  S.  27,) 
il  was  sufficient  if  the  substance  of  the  issue  were  found, 
or  so  much  of  it  as  would  have  maintained  the  action 
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or  defence*  And  since  the  statute,  4  Anne,  c.  10, 
sec.  4,  which  allows  the  defendant  to  plead  several 
matters,  if  any  one  or  more  of  the  issues  joined  on 
several  pleas  be  found  for  the  plaintiff  or  defendant, 
which  entitle  him  to  judgment  on  the  whole  record, 
the  Court  will  give  judgment  thereon^  notwithstanding 
there  be  no  verdict,  or  a  bad  imperfect  verdict  on  other 
issues,  the  finding  upon  which  in  consequence  becomes 
immateriaL  See  the  cases  of  Bartlett  v.  SpooneVj 
Barnes,  46 1 ;  Barber  v.  IHxon^  1  Wils.  44 ;  and  Cossey 
v.  DiggonSj  2  Bam.  and  Aid.  546. 

5thly,  As  it  appears  by  the  postea,  returned  by 
the  Chief  Justice,  before  whom  the  cause  was  tried, 
and  is  certified  by  him,  as  part  of  the  proceedings  at 
the  t;rial,  that  the  jurors  were  discharged  from  giving  any 
verdict  as  to  the  issues  joined  on  the  rejoinder  to  the  re-' 
plication  to  the  third  plea  of  the  Statute  of  Limitations, 
so  far  as  the  same  relates  to  the  thirteenth,  fourteenth, 
fifteenth,  and  sixteenth,  and  last  four  counts  of  the  de- 
claration, and  also  on  the  issue  joined  on  the  replication 
to  the  last  plea  of  set-off,  as  to  the  several  supposed  pro- 
mises and  undertakings  in  the  last  eight  counts  of  the 
said  declaration,  it  must  be  presumed  that  the  jurors 
were  duly  and  rightly  discharged  from  giving  any 
verdict  thereon. 

6thly,  That  the  plaintiffs  in  errpr  could  not  have 
Sustained  any  damage  by  the  jurors  having  been  so 
discharged  from  giving  any  verdict  in  the  last  men- 
tioned issues. 

7thly,  That  it  was  not  the  business  ef  the  de- 
fendants in  error,  but  of  the  plaintiffs  in  error,  to 
have  the  last  mentioned  issues  determined,  if  they  had 
been  so  disposed,  or  imagined  that  thereby  ttey  might 
be  entitled  to  costs  or  any  other  advantage.  See  Bamest 
462. 
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Lord  Lyndhurst  (Chancellor):  The  principle  now  is,  ^jjj^^' 
chat  the  consent  is  unnecessary.  There  are  several  issr. 
modem  cases  in  which  the  Judges,  of  their  own  autho- 
thority,  took  upon  them  to  discharge  the  jurors.  A 
venire  facias  de  novo  has  often  been  applied  for  on  the 
same  ground,  which  is  substantially  the  same  thing, 
and  has  been  refused. 

Judgment  affirmed. 
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Mayas,  IN    APPEAL   FEOH   THE   IRISH    CHANCERY. 

1 8tr. 
*-p/ — '         Montgomery  ...      Appellant. 

mcnt.^      *"      Reilly  AND  OTHERS        -        -      Respondents. 

A  father,  after  having  expressed  an  intention  of  making  a 
larger  provision  for  his  younger  children  than  he  had  before 
done,  dies  without  having  executed  the  intention.  The 
sonsjid  beir-at-law,  apprized  of  his  father's  intentioos, 
enters  into  a  correspondence,  in  which  he  states  a  resolu- 
tion on  his  part  to  make  a  further  provision  for  the  younger 
members  of  the  family.  His  sister's  allowance  being 
4,000  l.t  she  marries  on  the  faith  of  this  correspondence. 
Held,  a  good  marriage  settlement,  and  that  the  son  was 
bound  to  pay  the  4,000  /. 

In  18Q1,  the  Reverend  Hugh  Montgomery  made 
his  will,  which  was  executed  only  by  two  witnesses. 
In  180  7,  his  circumstances  being  considerably  altered, 
he  expressed  his  intention  of  making  another  will  and 
charging  his  estate  with  a  larger  sum  for  younger 
children ;  but  died  soon  after,  without  having  executed 
his  intentions.  The  Rev.  William  George  Wakely,  a 
confidential  and  intimate  friend  of  the  deceased,  commu- 
nicated his  intention  to  the  appellant  his  eldest  son  and 
heir  at  law,  and  the  appellant  wrote  in  answer,  that  he 
would  carry  his  father's  intention  into  effect,  and  charge 
his  real  estate  with  that  view.  By  this  arrangement 
the  appellant's  sister  Emily,  one  of  the  respondents, 
was  to  have  a  sum  of  4000/.  secured  to  her  on  the 
estates,  with  interest  until  it  should  be  paid.  On  the 
faith  of  this  promise  a  marriage  took  place  between 
Emily  and  the  respondent  Reilly,  and  they,  as  the 
appellant  afterwards  refused  to  pay  in  1822,  filed 
their  bill  in  Chancery  for  a  specific  performance  of  the 
agreement. 
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The  agreement  or  murage  ai^ttleaiieat,  aa  it  was       1827. 
called,  was  contained  in  the  correspoudence  between      "^    ""    ' 
Mr.  Wakely  and  the  appellant,  before  the  majriage,  p. 

and  some  correspondence  between  him  and  Reilly  aft^*    «u^thers. 
the  marriage. 

To   render  this  correspondence  inteUigible,   it  is     Honoanbie 
n^esaary  to  premise,  that  the  appellant  s  mother,  the  TOmeiy  (apl 
respondent  the  Honourable  Georgina  Charlotte  Emilia  peUant's  mo- 
Hannah  Montgomery,  is  the  youngest  of  the  thre^  on  the  death 
sistera   of  Lord  Viscount  Bangor;  that,  in  the  event  ^o^T^SSS 
of  his  lordships  dying  intestate,  and  without  issue,  Baiijp>r,toa 
(an  event  which  from  his  advanced  age,  and  having  than  of  his 
been  for  the  last  forty-five  years  a  lunatic,  is  morally  ^^^  ^^^ 
certain,)  she  will,  if  she  survives  him,  be  entitled  to  a 
distributive    share  of  his   personal    property;    that 
the  amount  of  that  personal  property  appes^rs  at  the 
time  of  the  examination  of  witnesses  in  this  cause,  to  »• 

be  about  300,000/.  regularly  increasing ;  v^d  that  the 
share  of  that  sum  to  which  the  respondent  Georgina 
Charlotte  Emilia  Hannah  Montgomery  would  be  ^^ 
titled,  isone^sixth,  withthe  probability  or  ch^n^epfb^ing 
increased,  by  the  death  of  either  or  both  of  h^r  two  sur« 
viving  unmarried  sisters,  to  one-fifth  or  onerfourth. 

On  the  85th  of  July  I8I6,  Mr.  Wakely  addressed  Letter  from 
a  letter  to  the  appellant,  who  was  then  in  London,  wi«^'to  * 
in  which  he  says,  among  other  things,  *^  Your  letter  appeUfgat, 
^^  did  not  reach  me  as  soon  as  it  might :  you  n^e^  18I6.    ^ 
^'  make  no  apology  to  me  for  writing  freely  on  your 
^'  family  affairs.     Before  I  have  any  copmn^nicatipn 
**  with  Grey  Abbey*,  let  us  first  completely  under- 
**  stand  what  is  to  be  done    and  expected;   thfin 
^^  I  shall  be  able  to  answer  the  questioxis  put  tp  ma 
^^  You  expect  your  mother,  brothers  and  sister  to  ^ga^y 

•  The  ftpiily  re«dei)pe  oCwpeUsat,  u^  th^^oitb  ctflr^lfuicl* 
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'^  convey  to  you  their  claim  on  Lord  Bangor's  money : 
'^  do  you  mean  the  whole  of  it,  present  or  to  come  T 
^^  Suppose  this  agreed  on,  how  are  you  to  manage 
**  widi  the  minors?  Your  first  determination  Mras 
^^  800/.  a-year  for  your  mother,  and  5,000/.  each  for 
**  younger  children/'  He  requests  him  to  be  explicit 
on  the  subject,  and  states  that  the  appellant's  mother 
had  expressed  her  surprise  that  he  had  not  executed 
a  deed  according  to  his  first  proposal.  He  then  presses 
for  a  final  adjustment  of  the  business,  and  says,  '^  It  is 
natural  that  your  family  should  wish  the  business 
finally  settled  as  far  as  it  can  be ;  delay  to  your 
sister  would  be  very  prejudicial ;"  (meaning  thereby 
the  respondent  Emily  Georgina  Susanna  Reilly ;)  and 
adds  ^^  you  are  now  the  father  of  your  family,  and  it  is 
"  well ;  for  God  has  blessed  you  with  a  clearer  under- 
standing than  falls  to  the  lot  of  most  people,  which 
will  help  you  to  settle  these  matters  as  nearly 
as  possible  in  the  way  you  wish."  And  he  con- 
cludes by  saying,  "  I  do  not  mean  to  write  to  the  North 
'^  till  I  hear  from  you,  as  I  never  understood,  from 
"  any  of  the  family,  that  you  had  fiiUy  explained  your 
'^  wishes  and  intentions  to  any  of  them.  I  think 
"  I  understood  you  myself;  but  your  answer  to  those 
"  questions  will  remove  all  possibility  of  doubt." 

To  this  the  appellant  replied  by  a  letter,  dated 
London,  29th  July  1816,  in  which  he  speaks  of  the 
expectations  from  Lord  Bangor's  personal  estate, '  and 
of  the  circumstance  of  some  of  his  brothers  being 
minors,  as  likely  to  create  a  difficulty  in  making  a  final 
arrangement  at  that  time ;  but  still,  though  appearing 
fiiUy  aware  of  that  difficulty,  expresses  a  wish  to  pro- 
ceed to  a  negotiation  with  the  adults  on  the  subject. 
He  then  proceeds  as  follows :  '^  Your  kindness  emboldens 
'^  me  to  make  one  proposal  to  yo^,  which  I  trust  will 


€t 


« 


« 


ON  APPEALS  AND  WRITS  O^  ERftOft.  65 
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^  convince  you  of  my  readiness  to  come  to  a  conclu*       i  j<27. 

**  sion,  and  to  do  every  thine:  that  is  fair  and  honourable      *         ' 

*  towards  my  family.     As  you,  my  dear  Sir,  are  now  r. 

"  folly  acquainted  with  all  my  feelings  and  guides  of    and  (Mtheisy 

**  conduct,  if  you  will  be  so  kind  as  to  desire  Arthur 

"  to  send  you  a  correct  copy  of  my  rent-roll,  specifying 

**  the  bad  or  rather  insolvent  tenants,  as  also  a  full 

**  statement  of  my  debts,  and  any  other  paper  you  may 

"  require ;  if  you  then  will  be  so  kind  as  to  compare 

^^  and  balance  these,  making  allowance  between  actual 

"  net  income  and  paper  rent-roll,  which  from  experience 

**  I  feel  you  are  very  capable  of  doing,  and  am  sure  are 

"  aware  is  no  small  sum,  even  in  the  best  paid  estates ; 

**  if  you  will  trouble  yourself  with  all  this,  and  decide 

**  between  my  family  and  me,  I  hereby  engage  to  sign 

"  whatever  deed  may  be  tendered  to  me,  certified  to 

"  have  been  drawn  up  under  your  directions."     He 

then  mentions  several  arrangements  he  had  previously 

in  contemplation  on  the  subject,  and  further  adds,  ^^my 

"  estate  is  heavily  burdened  in  addition  to  the  claims 

"  of  the  family ;  but  if  any  arrangement  could  be  made 

"  ta  give  me  a  certain  prospect  of  foture  relief,  I  would 

"  not  hesitate  a  moment  reducing  myself  to  the  most 

"  limited  income,  and  at  once  settling  the  whole  busi- 

"  ness.     The  minors   certainly  offer  difficulties ;  but 

**  if  the  family,  who  are  now  of  age,  sincerely  put 

"  their  shoulders  to  it,  and  in  short  are  determined, 

'^  both  now  and  hereafter,  to  act  an  honest  and  equitable 

"  part,  I  think  it  might  be  arranged  by  your  kind  inter- 

"  ference.    Might  not  a  trust  be  raised  ?  I  am  willing  ' 

**  to  allow  my  whole  estate  to  be  so  vested ;  but  I  will 

"  suggest  nothing,  but  leave  every  thing  to  your  kind 

*'  arrangement  and  discretion ;  again  repeating,  do  you,  ' 

"  my  dear  Sir,  with  my  estate  what  you  please,  so  as  it  * 

"  is  kept  together;  for  I  well  know  my  father  never  ' 

'^  would  submit  to  its  dismemberment :"  and  encloses  * 

VOL.  I.— .New  S.  F 
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in  this  latter  a  statement  and  calculation  ^^  to  98sirt 
^^  Mr.  Wakely  in  fonning  an  opinion  on  the  subject,** 
(F.  Appendix,  N*  3,)  which  shows  the  appellant,  to. 
have  taken  pains  to  be  minutely  instructed  a&  to  th^ 
amount  and  circumstances  of  his  property  ^t  th^ 
tim^. 

On.  lec^ving  this  letter,  Mr.  Wakely  immediately* 
went  to  Grey  Abbey,  in  order  to  obtain  the  necessary 
information ;  and,  having  done  so,  he  addressed  a  letter 
to  the  appellant,  dated  Grey  Abbey,  17th  October  1816, 
which  contains  the  following  passage : — *^  My  dear* 
'^  William,  I  fear  you  think,  by  this  time,  that  I  haye- 
'^  neglected  you  and  your  last  letter ;  but  I  found  it^ 
*^  impoepsible  to  get  a  sufficiently  explicit  apcount,  by* 
**  letter,  either  of  the  property,  or  of  what  the  parties 
'^  concerned  would  be  at.    I  have  seen  the  rent-roll,  &c. 
*^  &c.    Your  mother  thinks  your  father's  will  valid, 
*^  with  respect  to  the  legacy  to  her  of  the  {urnitur^> 
<<  stock,  &c. ;    that  they  were  well  worth  S,000  /.  i^d! 
<<  more,  indeed  ;  that  therefore  you  should  add  SOO  L 
**  a-year  to  her  jointure  of  600  /.,  making  a  clear  sum 
*^  for  her  of  800  L  a-year,  without  the  interference  of 
'^  any  one.    She  intends  to  take  with  her,  when  goii^^ 
*^  the  spoons  and  forks ;   nothing  more.     She  most- 
'^  readily  and  freely  offers  you  as  follows :  to  secure  to 
<<  you  your  share  of  Lord  B.'s  fund,  and  to  add  to 
^^  it  1,500/. ;  both  to  be  paid  to  you  immediately  on  the 
**  death  of  Lofd  B.    We  both  think  that  the  young 
**  people  should  secure  to  you  the  1,500  /.  in  case  your 
'^  mother  die$  befoce  Lord  B. :  this  is  a  materiaji  point  in 
*^  jojiT  favour.    As  you  mention  that  your  means  will ' 
<<  not  aUow  you  to  do  what  you  first  intended;  it  is  now 
'^  proppsfed  that  you  pay  4,000/.  (four  thousand  pounds) 
'^  to  each  of  the  young  people,  at  the  death  of  Lord  6» ;  - 
*^  till  that  event  takes  place^  to  pay  th^m  fiSOL  a*ye»F' 
'*  eMh»  as  they  com&of  age :  this  to,  be^so  settled  nwt^  as 
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**  AftteaeE  of  ttem;  ad  they  dbnie  of  a^/  wSll^be  legally  1827. 
"  «M!ifl'«df  fa  itj  dud  be  abl^  to'mrire  ^ttl^ments  at  mar-  ^^"^^^^^^^^ 
^  riagi,  of  di]S|>bsfe  of  their  tfhifred  hf  Wifll  6f  Otherwise ;  »• 
^  ditft^i  otf  the  mattiag^  of  ydnt  ststey,  sSitg  shbuld  h^  at  aild'uhJn. 
<'  fibeny  to^cd)  fbr  th^  4,OdO/.,«  if  it  shotiltl  be  tbbught 
expedient  to  get  the  money,'  instead  of  the  200  /. 
t!^^.  Yoti  aiowedl  900'/.  d-year  for  thte  boys  at 
8cbb6H<  aiid  MM  yoti  would*  alloir  150  £  ^year  tcr 
Ghafl^;  td'  mtmi^  for  himself:  ifi  this  iSkeet  catf 
'  kdhSy  b^  tfny  ehbn^ ;  as,  though'  9091.  a^^year  niay 
^  b6  iliord  than  FnUH^is'smd  Sandyr  cost  at  pr^ent,  yet 
^  htif&iSM  it  win  not:  it  is^  not  intended  thai  th^y 
^  Atikl  be  dny  futtbei'  expeinse  to  you,  evdii  ftir  pocket 
*^  m^bey.  Ad  to  asl  cah  judge,  your  rent-roll  amounta^ 
^'  WSjl^t.  14f9.  5' id.  exdttsiv^  of  die  di^mesne  lOid 
^  iblHftder ;  toftie  of  thifarisr  uncertain,  and*  y6u  ^lis^fe 
^<  oil  the  odief  side  tffl  allowaiiee  fdr  it.  In  the  roll  thfe' 
^td<)ttaffie8'afe  piitd6wn«s'pn)dueing  floOA  a*y^  ; 
diiB  niay  ildt  be  tbd  high  an  income  fbr  them,  as*  t  heaf 
tieyhe^eprodtEeed'450/.,  or  ntoly,  a^yaor  fermeily. 
*<  'Hub  is'ft'rttttem^nt  <^  ^at  Iharre  sdid,  and  wlkf 
^  jfetfai^to  pay: 

•^Tdyothrifaothfer  -  -  £.800  -  -a-y6kri 

**'-^  *'ofitgte         -  -  1,000  ^  - 

<'-  » others'        -  -  350  -  -^ 

*^  -  Sanhtiities     -  -  13^  -  -- 

*^  -  Liters  df  debt  -  1,516  8'  df 


U 


3,798    8    gf 
«  Bakttde  tft  ytynt^^on^      1,976'    5'  8 


»  _r 


^  A^ftdibaltttte  fake  off  176/.  &».  8d.  #hich,  a^  far 
<^  tu^lctatB^,  will  fully  cov^r  the  liiicc^rtain  piiti;  then 
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MOSTGOMEEY 
V. 
REfLtr 

and  others. 


Letter  from 
appellant  to 
Rev.  W.  G, 
Wnkel  J,  of 
November 
1816. 


*^  yau  have  for  yourself  1,200/.  a-year,  a  good  deme^e^ 
^^  and  a  house  well  furnished.  I  don't  say  more  than, 
^^  with  good  management,  you  might  contrive  to  live 
^'  on  it.  I  see  that  part  of  your  income  is  an  annuity 
^^  from  Mr.  Echlin :  his  life  ought  to  be  insured  for 
"  what  the  annuity  cost." 

This  letter  appears  to  have  reached  the  appellant  on 
the  continent ;  and  he  immediately  replied  thereto  by 
a  letter  from  946  Rue  Verte,  but  without  other  datey 
but  which  appears,  from  the  post-mark  and  the  testi- 
mony of  the  said  Reverend  William  George  Wakely,  to 
have  been  received  by  him  on  or  about  the  l6th  of 
November  1819 ;  and  which  contains,  among  others; 
the  following  passages : — ^^  I  do  not  know  how  to  thank 
"  you  for  the  trouble  you  have  taken,  an4  the  imex- 
*^  ampled  kindness  of  settling  the  affairs  between  me 
^*  and  my  family.  I  trust  you  have  the  satisfaction  to 
^^  have  left  them  contented.  Had  your  decision  been 
^^  unfavourable  to  me,  you  may  rest  assured  I  should 
'^have  been  satisfied.  All  I  looked  for  was  strict 
*'  justice,  and  from  your  hands  I  have  received  it.  -  As 
^^  to  my  mother's  claims,  I  must  make  one  or  two 
"  observations.  The  will  as  to  the  chattels  has  not 
"  certainly  the  defect  which  renders  it  invalid  as  to  the 
**  freehold  estate,  admitted ;  but  I  deny  its  being,  by 
"  any  possibility,  beneficial  to  any  of  the  legatees, 
^'  because  the  debts,  both  simple  contract  and  others, 
"  that  did  not  affect  the  freehold,  except  on  a  deficet 
^^  of  assets,  amounted  in  total  to  a  much  larger  sum 
**  than  the  produce  of  any  chattel  property  of  which 
'^  my  father  died  possessed.  On  my  taking  upon  my- 
^^  self  the  responsibility  of  those  debts,  surely,  in  common 
justice,  all  chattels  became  mine :  in  short,  without 
going  into  particulars,  there  was  an  arrear  of  interest^ 
"  on  one  sum  alone,  of  above  3,0007.,  and.  different 
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**  smaller  ones,  amounting  to  at  least  another  thousand ;        1 827. 

"  to  which  add  book  debts  and  servants  wages  :  5,000/.  ^^^C. 

"  would  not  be  beyond  the  total  j  but  in  my  opinion  «. 

"  considerably  within  it.     As  that  would  exceed  all     ^^a  otben. 

''  proceeds  of  assets,  I  need  not  say  that,  had  I  put 

"  them  to  the  will,  and  confined  them  to  take  under  it, 

"  I  could  have  added  all  bond  debts  upon  which  no 

"  judgment  was  entered,  and  not  a  penny  of  which ' 

"  was  I  liable  to,  as  long  as  there  was  a  pin  of  chattels. 

"  Upon  those  grounds  I  deny  my  mother's  claims,  as 

"a  right;  for  which  reason,  and  that  they  may  all 

'^  fairly  understand  that  what  they  take  I  might  have 

'^  withheld,  I  shall  certainly  make  no  objection  to  my 

'*  mother  having  the  use  of  the  spoons  and  forks  you 

'^  mention,  or  indeed  any  remainder  of  the  plate  she 

"  may  choose  for  her  life,  reversion  to  me  or  my  heirs,  s 

"  The  value  is  but  small ;  of  the  reversionary  of  course 

'^  nothing  :  but  there  are  limits  at  which  I  must  stop 

"  in  justice  to  myself.     There  are  stories  come  to  my 

"  ears  in  London  about  Emily,  indeed  so  openly  talked 

'^  about,  that  I  was  asked  if  it  was  not  actually  the 

"  case  ;  but  as  you  say  nothing  of  it,  though  her  never 

*'  having  written  to  me  since  May  last  makes  me  very 

'^  suspicious,  I  would  fain  hope  it  is  not  true  ;  namely, 

"that  she  is  going  to  be  married  to  James  Reilly. 

"  She  long  knows  my  opinion — ^an  opinion  drawn  from 

"  me  by  herself;  and,  if  she  is  going  to  act  contrary  to 

"  that  opinion,  which  she  professed  to  me  she  would 

"  be  guided  by — in  short,  if  she  marries  J.  R.,  I  can 

"  never  consider  her  otherwise  than  having  acted  most 

"  deceitfully  towards  me ;  it  will  be  a  marriage  I  can 

"  never  acknowledge ;   she  must  bid  farewell  to  Grey 

"  Abbey  for  ever.     I  do  not  pretend  to  any  right  of 

"  mterference ;  but  as  she  has  an  opinion  in  writing  of 

^*  mine,  not  expressed  in  the  gentlest  terms,  I  cannot 
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1827.       ^^  fP^^I^  ^^  4^ceit  pf  dr^wmg  crat  ^  opinion  by  pee* 


MOIITOOIlBmT 
V. 


tending  to  hold  th^  aan^e,  "wh&i  sl^e  mufit  have  been 
"  if  Ai3  rqport  is  trjie,  ^ir^^ch  ^e^  o^uch  it  is,  meiitfUly 


"d '^^      "  detennined,  the  fifg^  pppprtunity,  to  act  contiary  to 

^"-    a  jj^    As  to  my  iw4  l^^g  able  to  tp  Hve  on  1,800  /. 

"  ft-year,  l  tajst  I  sh*)!  s|w«yf  ^  »He  tp  reduce  my 

''  cixpeosj^  to  my  mcompi  when  ^i\  other  coi)t|fpl  pver 

'^  my  purae  is  remoy^d.     SOpf  a-year  is  cert^iidy 

'*  a  high  average  fpr  ^e  quftn^p^i ;  I  am  not  ftirarp  of 

^f  their  ^yer  netting  4^  A    |  never  will  myself  count 

^^  ^eqfi  in  my  feptrroU,  considering  them  a^  only  making 

"  up  foy  an4  equj^i^iw  **^P  ^*d  « iwste  parts  pf  tlie 

'^  demefne ;  they  never  weve  ^ve^raged  at  more  than 

SOQ/L  %t  titeir  best  tindep,  w4  ki^  year  Wf^re  a  loiriag 

concern.    I  should  Ulf^a  to  knqi'V  what  t^e  hogs  were 

''  put  at  i  Xhej  pey^T  ij^ized  th^ir  calculated  average, 

^f  but  it  is  a  i^atter  of  no  e^se^tial  consequence.'' 

TreiitTof  rouu      Iq  the  aptuinn  of  1816,  a  treaty  of  marriage  was 

mfLdemT^   entered   into    betwe^    the  respondents   James  and 

^^  «n^      Emily,  alluded  to  in  the  Ibregoiug  letter,  and  also  in 

the  subsequent  conresppndence ;  and  it  may  here  be 
admitted  distinctly,  that  thi^  match  never  met  with  the 
^approbation  of  the  appellant ;  but  on  the  other  hand 
it  appears  distviptly,  from  thl}  %9  well  as  his  subsequent 
letters,  that  hi^  disapprobation  was  never  made  a  ground 
for  withholding  ftom  the  rwppndent  Emily  the  pro- 
vision, he  intended  to.  m^ke  fpjr  her^  with  the  other 
younger  brai^ches  of  the  family ;  and  ^cordtngly  in 
a  letter  of  appellant  s  to  respondent  James»  dated 
24th  December,  in  which  he  declarea  he  will  neioer 
recognise  the  respondent  James  aa  a  brother^  he 
never  once  intimates  an  intention  of  withholding  the 
portion  he  deigned  for  hiA  sister ;  but  the  subse^unnt 
hitters  will  put  this  mattei?  beyond  all  possibility  of 
doubt 
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Oa  the  6di  of  January  18 17^  the  appellant  addres^d       ]  527. 
a  letter  to  the  said  William  Georee  Wakely,  dated      *    '    ' 
BruMels;  and)  alluding  to.  the  eicpected  mtermamage  0. 

of  the  respondents  Jame  and  Emily,  he  says,  «  A  few  „.f  JS^^, 
'^  posts  ago  I  received  your  kind  letter  of  the  10th  De^ 
'^  cember,  and  would  have  answef ed  it  immediately,  appellant  to 
^^  but  for  the  unsettled  state  I  was  and  am  still  in,  about  vT JkeW  mh 
**  this  td  me  horrible  match  of  my  sisters }  it  is  in  vain  January  isir. 
^^  to  try,  I  ^an  never  be  reconciled  to  it,  or  induced  in 
'^  any  manner  to  receive  the  gentlemen  as  my  brother/' 
And  after  stating  that  he  was  himself  abotit  to  be  mar- 
ried, he  proceeds  as  follows :  "  I  am  thus  explicit, 
^^  because  you  have  at  all  times  taken  such  a  kind 
'^  interest  ih  all  the  affairs  of  our  family,  and  to  show 
<<  to  you  that  my  marriage  will  not  in  any  manner 
'^  aflfei^t  the  arrangement  you  have  so  kindly  undertaken 
^^  between  me  and  my  family,  the  manner  of  putting 
'^  which  into  execution^  to  prevent  mistaken,  I  shall 
^'  now  repeat ;  4,000  /•  each  to  be  secured  upon  certain 
<<  lands,  principal  not  payable  till  after  the  death  of 
'^  Lord  Bangor,  interest  to  commence  to  each  on  theit 
<<  coming  of  age ;  my  brothers  to  be  settled  on  maf- 
<'  riage,  in  the  manner  most  agreeable  to  the  parties 
'^  oonceAied ;  my  sister's  to  be  secured,  first  to  herself 
^'  for  life,  then  share  Imd  share  alike  among  het  children ; 
^^  but  in  all  cases,  in  failure  of  issue,  reversion  to  my 
'^  estate.  My  mother  to  have  800  /.  a-year,  secured,  tb 
'<  her  fof  life»  and  the  use  of  the  plate  which  she  has 
'^  chosen  fcr  her  life^:  also  I  am  to  bfe  secured  my 
^' share  of  Lord  Bangor's  dividend  by  my  mothef, 
'^  as  als6  1,500  /.  over  and  above  that  sum,  for  the  pay- 
'*  ment  of  which  latter  sum  Iny  brothers  and  sister  arfe 
<<  to  become  bound,  as  my  mother  might  die  before 
'*  Lord  Bangor :  and,  to  sum  up  all,  they  are  to  assign 
"  to  me  all  title  or  claim  which  they  may  have,  or  fancy 
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1 827.       "  ^^^y  bave,  upon  my  father's  chattels,  or  the  estate, 
^    "^      "  either  in  virtue  of  his  will,  marriage  settlement,  or 
V.  '^  any  other  claim  whatsoever*    This,  I  think,  is  an 

and  others.  "  abstract  of  the  i^eement ;  and  when  put  into  the 
'^  form  of  a  deed,  if  assented  to  by  them,  I  am  willing 
<<  and .  ready  to  execute  it  at  any  time*  I  will  not 
"  entangle  myself  with  Mr.  James  Beilly ;  if  this  mar- 
'^  riage  goes  on,  I  will  neither  meddle  nor  make  with 
<<  it  or  their  settlements.  What  Emily  gets  from  me, 
"  she  shall  take  under  the  same  deed  as  the  rest  of  my 
''  family  ;  it  shall  be  therein  stricdy  settled,  and 
^^  Mr.  J.  R.  nor  any  other  person  she  may  choose  to 
"  marry,  shall  have  nothing  to  say  to  it."  '^ 

Letter  from  To  this  letter  Mr.  Wakely  replied  by  letter  bearing 
Wakeiy  to'  date  the  25th  day  of  January  181 7)  by  which  he  en- 
ssSf  jM^SaiT  ^^vours  to  prevail  on  the  appellant  not  to  insist  upon 
1817.  having  his  brothers  portions  settled  as  intimated  in 

his  letter  of  the  6th  December.  On  the  subject  of  the 
marriage  between  the  respondents  he  writes  thus: 
"  The  writings  are  preparing  by  Keown,  relative  to 
^^  your  sister  and  James  R. ;  I  communicated  your  de- 
^^  cision,  as  mentioned  in  yours  of  the  6th,  to  your 
"  mother,  as  to  what  you  would  give  Emily,  and  the 
^^  terms,  &c.  Reilly  settles  1,000/.  (one  thousand 
"  pounds)  in  money  on  your  sister,  in  case  she  sur- 
"  vives  him,  and  a  jointure  of  260/.  a-year ;  her  own 
^'  of  course  is  to  be  as  you  determined."  And  on  the 
subject  of  his  brothers  he  proceeds  thus :  ^'  But  as 
"  to  your  brothers,  this  alteration  of  yours  is  *a  very 
serious  one,  and  probably  was  not  in  contemplation 
when  you  wrote  your  last  of  the  6th  instant.  If 
"  their  fortunes  are  only  to  be  paid  on  their  marriage, 
"  and  to  revert  to  your  estate  in  case  of  failure  of  issue, 
"  what  are  they  but  poor  annuitants  ?  how  are  they  to 
^^  advance  themselves,  on  any  occurrence  ?  they  could 
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**  not  be  possibly  put  into  a  more  awkward  predica-       X327. 

*f  ment.     The  plan  I  sent  you  from  Grey  A.  did  not      * — ^ — ' 

<<  contain  such  an  arrangement,  your  consent  to  which         v. 

"  I  communicated  to  the  parties  concerned.   Put  your-    ^^J^JjJlJ^^ 

"  self,  by  supposition,  into  the  situation  of  a  younger 

^'  brother,  similarly  circumstanced  as  yours  will  be,  if 

'^  they  are  to  be  afmuitants,  and  you  may  easily  guess 

^'  what  must  be  the  sensations  of  Hugh,  and  Edward, 

*^  and  Arthur,  on  hearing  that  so  very  great  a  change 

'^  is  to  take  place.     I  took  particular  pains  that  the 

^'  plan  I  sent  from  Grey  A.  should  be  clear,  but  I 

'^  really  do  not  think  you  meant  this  when  you  wrote 

^  last ;  at  all  events  it  is  but  right  that  you  should 

**  immediately  explain  yourself.     Whatever  your  bro- 

^^  thers  are  to  have,  they  should  have  the  power  over 

"  when  they  come  of  age.     Consider  the  matter,  and 

^^  I  am  certain  you  will  decide  as  you  ought.     I  am 

"  neither  afraid  of  your  head  or  heart." 

To  this  the  appellant  replied  by  a  letter,  dated  19th  Letter  fiom 
March  following,  by  which  he  relinquishes  the  desire  iS*v!*w.'g! 
of  having  his  brothers  portions  brought   into  strict  y^*^®,Jy'  ^^* 
settlement, .  but  insists  on  it  as  to  his  sister's.     His 
words  are,  ^^  As  you  say.  you  cannot  see  the  business 
'Mn  the  same  light  with  me,  I  most  willingly  consent 
^^  to  your  construction  of  the  agreement,  as  far  as  re- 
^^  lates  to  my  brothers ;  but  as  to  my  sister^  I  cannot 
''  bring  myself  to  alter  one  tittle ;  she  must  abide  the 
<<  consequences  of  her  unkind  conduct  towards  me."* 
•   At  the  commencement  of  the  marriage  treaty  be-  Application  of 
tween  the  respondent  James  and  his  intended  wife,  the  jlSS«i,toMw. 
respondent  James,  having  applied  to  Mrs.  Montgomery,  Montgomenr, 
the  mother  of  the  respondent  Emily,  for  information  as  ^Sf  d 
to  the  amount  of  her  daughter's  fortune,  was  informed  Mn'wakeij. 
by  her  that  it  was  5,000/.,  to  be  secured  on  the  appel- 
lant's estates,  but,  at  the  same  time,  was  referred  by 
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1^27.  ^^-  MontgfCNiiefy  to  Mr.  Wakely,  as  the  person  fiilly 
'  ^''  '  acquainted  with  all  the  particulars  tad  circomstanced 
V.  of  the  said  fortune,  and  the  person  in  me  coimd«Me 
afT/^^.  ^  *t«  ^^1«  femily,  especially  of  the  appellant.  The 
respondent  James  accordingly  called  on  the  said  Mr. 
Wakely,  who  informed  the  respondent  James  that  the 
fortune  of  the  respondent  Emily  was  not  0,000/.,  but 
only  4,000/L,  to  be  settled  on  her  brother's  estate,  and 
which  he  had  promised  by  letter  to  execute  a  deed  to 
secure,  and  that  he  had  authority  to  say  so,  and  read 
to  the  respondent  James  extracts  from  his  corresp<md- 
ence  with  the  appellant,  but  did  not  read  all  or  give 
copies,  because  he  conceived  some  of  the  expressions 
therein  might  be  deemed  offensive,  and  prev^t  a  re- 
conciliation. 
Negotiation  of  Shortly  aftcrwards  the  respondent  James,  being 
^'t^j^Tf  obliged  to  leave  Dublin,  he  requested  his  brother-m- 
lu.?™"*  law,  Francis  Hamilton,  esquire,  barrister,  to  commu- 
nicate with  the  said  Mr.  Wakely,  and  to  arrange  with 
him  the  terms  of  the  settlement  to  be  made  on  the  said 
intended  marrii^.  Accordingly  the  said  Francis 
Hamilton,  on  behalf  of  the  respondent  James«  had 
several  interviews  with  Mr.  Wakely  and  Richaid 
Keown  * ;  and  a  negotiation  took  place,  in  which  the 
said  Mr.  Wakely  and  the  said  iUchard  Keown  ap- 
peared to  act  for  and  on  behalf  of  the  appellant  and 
his  family,  and  they  both  assured  the  said  FraiM^is 
Hamilton,  that  the  sum  of  4,000 /«  was  promised  by  the 
appellant  to  his  sister,  and  that  it  was  perfectly  se- 
cure, and  only  required  the  legsJ  form  of  a  deed  to  be 
entered  into  for  the  purpose,  and  which  the  appellant 
had  promised  to  execute  immediately  oo  his  return 
from  the  Continent ;  but  as  the  ^pelkmt  wished  to 

* .  The  solicitor  erf  appellant. 


James. 
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0 

liaire  it  fhiMTged  on  p^icular  lauds,  not  thai  asoer-       19^* 
takied,  i^  would  be  bett^  oot  to  mention  tke  s^me  in 
lespoiid^p  mamag^  iettlement     On  th^  faith  of  "^"7; 
these  repjPepQ|itatipQ3  the  treaty  was  concluded;  the    „"J,^J„^ 
9A}d  FrmcU  ^imiltoa  having  corresponded  with  the 
r^i^poQdwt  James,  piending  the  negotiation,  and  in* 

tofpi^  bm  of  the  result. 

{n  die  cftursi)  of  the  treaty  Mr.  Wakeiy  recommended  Mr.  WakeW't 
that  Mr.  Keown,  who  had  been  the  law  agent  of  the  SJiThat  Mn 
Ifijte  Mn  Montgomery,  and  was  then  tiie  law  agent  of  ^^^^  «i^l<i 
the  appellant,  and  now  his  solicitor  in  this  suit,  should  spoiident'ii 
be  employed  to  prepare  such  settlement ;  and  the  said  uL^^!^^  ^^ 
Mr.  Keewn  accordingly  had  instructions  drafted  to  be 
laid  before  counsel;  and  in  the  instructicma  is  can-^ 
tsoned  the  following  paragraph :  ^'  Miss  Mon^amery*a 
<^  fortune,  it  is  presumed,  need  not  be  mentioned  in 
<*  thia  settlement ;  it  is  4,000/.,  charged  by  herbrc^ 
^^  ther,  or  rather  to  be  charged  on  his  estate  for  bar 

life,  with  remainder  to  her  issue,  failing  which^  to 

merge  into  Mr.  Montgomery's  estate.'' 

These  instructiona  were  sent  to  Jamea  Trail  Hall,  Draft  of  Set- 
esq.  a  barrister  of  eminence,  a  relative  of  the  appellant,  ^^\r^ 
and  the  person  who  had  acted  as  counsel  for  the  ap-  ^^  ^"^ 
piellant  and  hia  late  father ;  and,  in  conformity  with 
the  instructiona  of  Mr.  Wakeiy,  acting  according  to 
the  wiahea  of  the  appellant,  who  desired  to  reserve  ^ 
right  of  ascertaining  on  what  part  of  his  estate  the  por*-' 
tion  should  be  charged^  and  also  according  to  the  wish 
•f  the  appellant,  as  expressed  in  his  letter  of  the  Gth 
of  January  I8I7,  that  the  limitations  to  which  that 
sum  was  to  be  subject  should  be  made  in  the  deed  by 
which  such  charge  was  to  be  made,  it  was  accordingly 
omitted  out  of  tiie  settlement,  which  contained  only 
the  pnqperty  of  the  respondent  Jam^s,  and  which  was 
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duly  executed  on  or  about  the  4th  day  of  Febraary 
1817  (v.  Appendix,  N*  31),  and  thereby  an  annnity, 
by  way  of  jointure,  of  260/.  a-year,  during  life,  in  case 
she  survived  her  intended  husband,  and  a  further  sum 
of  1,000/.  to  be  paid  her  immediately  on  his  death, 
was  provided  for  her,  and  a  covenant  to  secure  to  her- 
self and  her  executors,  without  the  interference  of  her 
husband,  any  sum  she  might  become  entitled  to  by  the 
death  of  Lord  Bangor. 

The  marriage  of  the  respondents  James  and  Emily 
was  celebrated  on  the  4th  day  of  February  1817,  in  the 
presence  of  Mrs.  Montgomery,  the  mother  of  the  re- 
spondent Emily,  and  with  the  full  approbation  of  the 
said  Mrs.  Montgomery ;  but  she  states  in  her  answer, 
that  she  would  not  have  consented  to  it  if  she  had  not 
conceived  her  daughter's  fortune  was  to  be  4,000/.,  as 
she  did  not  wish  her  to  marry  unless  her  own  fortune, 
added  to  that  of  her  husband,  should  be  sufficient  to 
support  a  family  in  a  certain  rank  of  life ;  and  the  mar- 
riage treaty  was  concluded  on  the  faith  of  the  appel- 
lant's agreement  that  hb  sister  should  have  a  fortune 
of  4,000/. 

Before  the  appellant  went  abroad  in  the  year  1816, 
he  gave  written  instructions  to  his  brother  and  agent, 
Arthur  Hill  Montgomery,  esq.  directing  him  to  pay 
his  mother  1,000/.  a-year,  the  respondents  Emily, 
Hugh  and  Edward,  H&Ol.  a-year,  and  to  retain  to  him- 
self SOO/.  a-year,  {v.  Appendix,  N*12.)  This  was  ac- 
cordingly done,  and,  in  pursuance  of  the  agreement 
negotiated  between  appellant  and  his  family  by  Mr. 
Wakely,  the  annual  sums  before  mentioned  were  paid, 
by  the  said  Arthur  Hill  Montgomery,  ta  the  several 
persons  mentioned  in  the  said  instructions  (including 
the  sum  of  250 A  paid,  to  the  respondents  James  and 
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Bmily,  until  the  year  1830),  and  still  continue  to  be        i827. 
paid  to  all  the  parties  now  living:,  mentioned  in  the      ^    "^"^ 

*     ^        ^  ^  *  ^^  MOKTOOMERY- 

said  instructions,  excepting  the  250/.  per  annum  to  the  v, 

repondents  James  and  Emily.  and  othen. 

On  the  other  hand^  in  pursuance  of  the  said  agree-  Appellant's 
ment,   the  appellant  got  the  stock,  plate,  household  Sra^*re"fi6c. 
furniture,  books,  pictures,  wine  and  money  at  Grey  jn  the  mansion 

*,,  f,  .  i-i.Ti.     house  of  Grey 

Abbey ;  was  permitted  tp  retam  every  thmg  which  his  Abbey,  and  of 
mother,  brothers  and  sister,  were  entitled  to  under  the  f^J^^^ 
marriage  settlement  and  will  of  their  father ;  and  was  brother,  Hugh 
also  permitted  by  them  to  receive,  for  his  own  exclu-  Montgomery, 
sive  benefit,  all  the  arrear  of  pay,  prize-money,  and  ^«c®**^- 
personal  property  of  Hugh  Bernard  Montgomery,  who 
was  a  captain  in  His  Majesty's  third  regiment  of  Foot 
GKiards,  and  died  unmarried,  intestate,  and  without 
issue,  on  or  about  the  1st  day  of  May  1817;  and  the 
appellant  was  also  permitted  to  retain  for  himself  his 
said  br6ther  Hugh's  share  of  the  younger  children's 
fortune,  charged  on  his  said  estate. 

During  the  absence  of  the  appellant  on  the  Conti-  Appellant 


nent,  his  agent,  Arthur  Hill  Montgomery,  furnished  quJ^J^JJith 
him  with  accounts;  and,  in  the  year  1820,  when  the  %?**'* 'JjC^ 
appellant  returned  to  Ireland,  and  was  furnished  with  settled  his 
the  account,  he  minutely  investigated  the  state  of  his  ^^  2^ 
affairs,  and  settled  all  his  accounts  with  his  agent,  tim®  ^  time 
Arthur  Hill  Montgomery ;  in  all  which  accounts,  as 
furnished  from  time  to  time,  the  annual  sums  paid  to 
his  mother,  brothers  and  sbter,  under  the  aforesaid  ar- 
rangement,  were  credited  to  the  agent  without  any  objec- 
tion.    But,  on  or  about  the  10th  of  Aug^t,  in  the  same 
year,  the  appellant,  without  having  any  previous  com- 
munication with  the  respondent,  wrote  to  the  following 
effect :  '^  From  a  statement  of  the  payments   which  Letter  from 
"  have  been  made  on  my  account  at  different  times  ^MiSenr 
"  to  your  wife,  since  my  father's  death,  they  appear  to  Ja™«»>  1^^ 
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'-  me  to^  exceed  the  total  amount  of  her  claikn  upon^  taf 
"  estate :  tibe  sum^whioh  appears  to  be' paid  lip'  to  NTay 
I8t30^i  i8  1,071/.  \0s.  W^ileher  share  of  SpMly^ 
settled  as  younger  children's  portion)^  togetlv^  niHith  inK 
terett^  as*  directed  by  my  father's  maitiagi^  setdbm^t, 
^  at  fi'iepisr  cent,  amounts  tx)  88di^.,^  lesls  a  few  sbillihgs; 
^^  As)  therefore,  it  is  my  anidous^  endea^^xmr  tO'  elone^* 
^'itette-nfy  estate  as  soon  as  poifeijLlla  fitmi  aU  chargecf,. 
«  It  haAFe  now  to  itequest  that,,  as'^soon  as  codvenientv 
''  there- may  be  transmitted  to'itie  yourjoiiit  receipt,  in' 
'^  foil  of  all  claims  upon  rA.  :e3tate,| together  with  an^ 
^  engagement  that,  should  counsel^Jfat  any  ftiture  pc^ 
''  riod^  advise  any  fiirther  jtipnirity  oiiform  of  dischai^ 
^  asi  necessary,  you  will  srasfy  it  ifitbout  farther  eXr 
^  pense  to  me.  Until  *die  above-mentioned  ree^ipt^ 
<'  with  itsilbocompanyi^g  udpertaking,  be  reguii^y 
'^  signed  and  transmitt^  tic>  ine,  I  must  withdiww  tii^ 
^^  allowance  which  I^wiy^e  inclined^  tt>  gite  t^ 
'^  sister,  affi  shall  giv<K  directions*  aceoidiagly,''  aftd 
cimcluded  by  sdying,  '^  any  letter  difMted  t6  lii^^all 
'*  be  forwarded ;''  andt  accotdingly  he  gai^  diftetioM 
to  hisr  agent  not  to  make  any  fbiadier  paymem^  ttt  ilid 
respondeat^  although  all  ifa€r:dttierp8iymeHtir«  H/ti^  eM^ 
tnttied.  Ilam0iiately  after  writiog^  the- liust^weiii^ 
letter,  and  giving  the^  above  diteetlditt;  th^  appelknt 
Mt  out  from  Grey/  Abbey  for  th€$  G^ititineitf^  ifithout 
wtdting  forsBiy  reply. 

Tlwrespoi^eDt  wrote^likefiqppellaiiti  t4>  FWcikKe, 
t»  remonstrate;,  and  state  he  was  advised  nM  to*  give 
SMch  at  discluarge  as  the  appellant  required  y  ^^  ci^ed 
ufKm  the  appellant  to  perfinrm  his  pvottise^  And  the 
respradent  received  anith»'  letter  {W>ni  the  a{]fpella£(fi 
dated  Florence,  ^  Ocjtebef,  1821,  in  which  he  doer 
not  deny  his  agreemeoft,  but  appears  only  to  insist  on 
his'right  of  hflmaig^theN3am:3ettkd  as  he^^ 


4 


MOSTGOMfiftT 


ON  APBEALS  hSa  WRITS  OB  E]E(AOR.  79 

Kb»  wonb  ace :  ^^  It  i»  mei^ly  nfideawo)^  to*  presnise,       ]^^. 
'^  ifaet  a  greater  insult  eauaot  be-  attempted  than  the 
<'  accuaation  o€  a  desim  ta  evade  a.  pnomiae.     t  have         V 
"  invariably  purposed:  to  obug^  my  estate  with  4,000  /.    |„5"5uiL 
'^  foF  eacb  individual  of  my  fathar'a  younger  family ;  Leuer  from 
'<  but  this  sum  noftto^be  in  additiouito  any  other  claim  ^''^'||^'|fQ^ 
'^  by  settlement  or  otbtfwiae,  Wuch  they  migiit  bave  Jamet^sd  Occ 
<<  against  that  estate,  but  iib  is.  to  be  releaaedfoom  all  ^^^^' 
^  such  charges.     That  4»flOOL  is  a  sum  more  than 
^^  fourfold  their  legpl  right,  I  believe  not.  one  of  them 
''*  will  pretepd  tp  deny. ;  and  that  it.  is  tiwice  what^  my 
**  &thei!  intended:  for  them»  I  believe  they  are  all 
<<  eqiii^ly/ aware ;  and  ife  is  highly  probable:  that  you, 
('  luig:  ew  thisi  are  conaedous  of  the  &Qti.    Thusfl 
**  cannot  but  oonsider  that  the  interfcranoe  o£  a  court 
*^  of  equirtyi,  so.  fiur  from  being  to  mj  injury,  would 
<'  be  my  ultimate  resource  in^  case  ofi  subtile'  faosti- 
**  lity ;  thought  indeedi.l  consider;  the  remedy  almost 
*^  a^.bad*  ai»  the  disease^  not  being  silly  enough  to 
<«  siq^^oee  the  expense  of  law^  to-  be  all  vqpenione  side: 
finally,  I  do  n^t  see  hew,  either  in.  kw  or  equity, 
I  can  beporeveated  from,  arrai^ing  the.  detail  of  my 
oiMm  free  g^*" 


if 


The  Gowt.  of  Chancery,  of  Irelamdi  deereed  lor  the 
sg^iSc  performance ;  from  which  M imtgpmery^appealed, 
fiog  the  following:  reasons  :— 

Ist^  Efecause  the  order  to  raoend  and  the  dteree 
can  oidy  be  founded  on  the  letter  of  the  6ih  of 
Jannary  1817,  for  it  is  only  under  that  letter  that  the 
mmor  plaintiffs- could  rhave  aay  interest  in  the  sdbgect 
matter  of  the  suit  But  that  letter  forms  ne  part  of 
the  case  made  by  the  bill— on  the  conliiary,  the  case 
made  by  the  biU  is  in  comtradictian  to  it;  and  on  the 
bitt  aa^  nowfamwded  the  minor  p^aintiifi»«  apfiear*  to 
have  no  interest  in  the  subject  matlerofitlie.aiiib 
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1827.  S<ily>  Because  the  decree  gives  the  plaintiffs  a  relief 

not  prayed  by  the  bill,  on  an  agreement  not  stated  in 
V.  the  bill,  but  on  a  letter  stated  by  the  answer  of  the 
mnd^oiw.  defendant,  And  materially  differing  from  the  agreement 
stated  in  the  bill,  and  by  which  letter  the  defendant 
insisted  he  was  not  bound ;  and  it  is  against  the  prin^ 
ciples  and  practice  of  a  Court  of  Equity  to  decree 
against  a  Defendant  upon  an  agreement  stated  by  him 
differing  from  an  agreement  stated  by  a  Plaintiff, 
unless  the  defendant  submits  to  perform  the  same. 

Sdly,  Because,  even  if  the  plaintiffs  had  by  their  bill 
founded  their  case  on  the  letter  of  the  6th  of  January 
18l7rStnd  that  it  could  amount  to  an  agreement  under 
any  circumstances,  they  should  have  shown  by  their  bill 
that  it*  was  assented  to  by  the  defendant's  family,  and 
have  offered  to  perform  the  terms  of  it  on  their  parts. 

4thly,  Because  the  decree  assumes,  contrary  to  the 
fact,  that  the  defendants  Georgina,  Edward,  Arthur, 
and  John  Charles  Montgomery,  had,  by  their  answers^ 
offered  to  perform  the  agreement  decreed  as  aforesaid^ 
Whereas  they  did  not  by  their  answers  mention  or 
allude  to  it,  or  offer  to  perform  any  agreement  but  the 
agreement  stated  in  the  bill,  and  which  agreement  is 
negatived,  as  well  by  the  evidence  as  by  the  decree. 

5thly,  Because  Wakely,  who  wrote  the  letter  of  the 
17th  of  October  I8I6,  and  to  whom  the  letter  of  the 
6th  of  January  1817>  was  addressed,  had  no  authority 
to  bind  or  contract  for  the  appellant  s  family,  nor  did 
he  profess  to  do  so. 

6thly,  Because  the  letter  of  the  6th  of  January  I8I79 
was  on  the  face  of  it  only  a  proposal,  and  conditional 
in  its  nature,  amounting  only  to  a  treaty  which  never 
was  completed. 

7thly,  Because  that  letter  was  voluntary,  and  with- 
out consideration,  and  as  such  ought  not  to  be  enforced 
in  a  court  of  equity. 


ON  APPEALS  AND  WRITS  OF  ERROR.  81 

Sthly,   Because  the  appellant  never  promised  nor       jg^y, 
authorized  any  person  to  promise  or  represent  that  he      '    "^ 

MONTGOMERY 

would  give  his  sister,  the  respondent  Emily,  4,000/.  v. 

or  any  other  sum,  on  her  marriage  with  the  respondent,    aiufothew. 
James  Reilly. 

9thly,  Because  the  respondents,  James  Reilly  and 
Emily  his  wife,  have  not  shown  that  their  marriage 
was  contracted  on  the  faith  of  any  promise  or  represen- 
tation made  by  the  appellant  in  writing,  or  by  any 
person  lawfully  authorized  by  him  to  do  so. 

For  the  Respondents  it  was  contended,  that  the 
decree  ought  to  be  affirmed  for  the  following  among 
other  reasons : — 

1st,  Because,  the  agreement  stated  in  the  corre- 
spondence between  the  appellant  and  Mr.  Wakely,  is 
sufficiently  precise  and  definite  in  its  terms  to  be  carried 
into  execution  by  a  court  of  equity. 

2dly,  Because  this  is  not  a  merely  voluntary  agree- 
ment, but  for  valuable  consideration.  The  appellant 
was  to  receive  in  exchange,  first,  the  sum  of  5,800/. 
charged  by  the  will  and  settlement  of  his  father; 
secondly,  furniture,  plate,  stock,  crop,  books,  pictures, 
all  the  moveables  at  the  mansion-house  of  Grey  Abbey, 
together  with  arrears  of  rent,  money  in  the  house  and 
bmk,  and  debts  due,  amounting  altogether,  by  the 
appellant's  admission,  to  a  sum  of  8,167/.  7^.  lOd. 
actually  received  :  And  it  is  submitted  that,  although  ^ 
the  appellant's  father  owed  debts,  chiefly  by  judgment, 
and  specialty,  to  the  amount  of  25,000/.  or  thereabouts, 
the  creditors  ought  to  resort  to  the  fee  simple  estate, 
which  descended  on  the  appellant,  and  that  the  assets 
would  be  marshalled  in  favour  of  Mrs.  Montgomery, 
who  was  a  specific  legatee  of  the  plate  and  furniture  ; 
and,  thirdly,  1,500/.  more  than  an  equal  share  of  the 
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1 827.       ^^^^»  expectant  on  the  death  of  Lord  3angor,  is  secured 
to  him ;  the  present  amount  of  this  (if  Lord  Bangoir 
were  now  dead)  would  be  to  the  appellant  upwards  of 
i^jdiffil.  with  a  reasonable  prospect  of  its  being  further 
increased  to  10,071  /.  by  the  death  of  either  of  Lord 
Bangor's  unmarried  sisters,  in  the  life-time  of  the  said 
Lord  Bangor;  and  to  the  sum  of  1«,214/.  in  the  event 
of  the  death  of  both  of  the  said  sisters,  during  the 
joint  lives  of  Lord  Bangor  and  Mrs.  Montgomery, 
together  with  the  chance  of  its  being  further  increased 
by  the  death  of  any  of  Mrs.  Montgomery's  children,  in 
her  life-time ;  and,  as  a  further  advantage,  in  case  of 
the  appellant's  sister  dying  without  issue,   the   sum 
charged  was  to  merge  in  his  estate.     Thi9  appears  to 
be  not  only  a  valuable,  but  an  adequate  consideration 
for  the  sum  to  be  charged  by  the  appellant  on  his 
estates.     At  the  time  of  the  agreement,  there  were  four 
of  the  younger  children  adults ;  the  sum  to  be  charged 
certainly  on  the  appellant's  estate,  therefore,  must  be 
at  least  16,000/.,  4,000/.  of  which  might  revert  to  him  ; 
and  whether  it  should  ever  exceed  that  sum  must  de- 
pend upon  whether  the  minor  brothers  of  the  appellant 
should  live  4o  attain  the  age  of  twentv-one  years. 

It  is  therefore  humbly  submitted  there  is,  in  this 
case,  such  consideration  as  would  entitle  the  respondent 
Emily  to  have  the  said  agreement  carried  into  specific 
execution,  as  t^ainst  the  appellant,  even  if  she  were 
still  unmarried,  more  particularly  when  the  relative 
situation  of  the  parties  is  considered,  the  appellant 
having  been  at  the  time  in  loco  parentis  to  his  younger 
brothers  and,  sister ;  and,  as  it  is  said,  the  court  does 
not  weigh  in  very  nice  scales  the  consideration  for 
family  agreements,  if  they  be  fair  and  reasonable. 

3dly,  Because,  even  supposing  this  agreement  to 
have  been  originally  purely  voluntary,  the  marriage. 
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which  has  been  contracted  on  the  feith  of  it,  forms  a       1827. 
consideration  of  the  hifirhest  kind  in  the  contemplation      '^    ^    ' 
01  a  court  01  equity.     The  parties  would  not  nave         v. 
placed  themselves  in  this  situation,  if  they  had  not    and^Sers. 
calculated  on  the  wife's  portion  of  4,000  /.,  as  part  of 
the  provision  for  the  family ;  and  it  is  in  evidence  that 
Mrs.  Montgomery  would  not  have  given  her  consent 
to  diis  marriage,  if  she  liad  not  considered  that  the 
respondent  Emily  was  to  have  a  fortune  of  4,000/-, 
charged  by  her  brother  on  his  estate,  and  which,  by 
his  letter,  he  insisted  upon  being  made  the  subject  of 
strict  settlement,  so  as  to  secure  it  as  a  provision  for  her 
and  her  younger  children. 

4thly9  Because  the  agreement  has  been  in  part 
p^ormed  :  the  appellant  has  been  peVmitted  to  retain 
the  household  furniture,  plate,  linen,  books,  &c.  in  the  % 
mansion-house  of  Grey  Abbey.  Since  his  father's 
death,  he  has  never  been  called  upon  for  any  account 
of  his  mother^s,  brothers,  or  sister's  claims  under  the 
will  or  settlement  of  his  father;  he  has  never  been 
called  on  for  any  account  of  the  personal  fortune  of  his 
brother,  Captain  Hugh  Bernard  Montgomery,  who 
died  intestate  in  the  year  1817 ;  and,  on  the  other 
hand,  he  has  paid  his  mother  and  brothers  the  annual 
sums  stipulated  by  the  agreement,  and  continues  to  pay 
them  to  the  present  day ;  and  he,  in  like  manner  paid  the 
respondent  Emily,  under  this  agreement,  until  the  year 
1820.  The  appellant  does  indeed  allege  (for  the  first 
time  in  his  letter  to  the  respondent  James,  of  the  10th 
August  1820),  that  the  payment  of  250  /.  per  annum 
to  the  respondent,  was  in  discharge  of  the  claim  which 
he  alleges  they  had  under  his  father's  will  and  settle- 
ment ;  but  it  would  be  a  fraud  in  the  appellant  to  per- 
mit the  respondents  to  act  under  the  delusive  impression 
that  they  were  receiving  an  annual  income,  without 

G  2 


84 


CASES  IN  THE  HOUSE  OF  LORDS 


1827. 

UONTGOMERt 
V, 
REXtLY 

and  others. 


diminishing  the  principal  sum,  or  to  anticipate  the 
capital  of  the  respondent  Emily's  fortune,  without  ap- 
prizing them  that  they  were  doing  so.  It  is  therefore 
submitted,  that  the  appellant  cannot  be  allowed  to  put 
that  construction  upon  his  own  acts,  which  would  im- 
pute fraud  to  himself;  and  the  payment  of  250/.  per 
annum  to  the  respondents  James  and  Emily,  must  be 
considered  as  in  part  performance  and  execution  of  the 
said  agreement. 


Judgment.         Eldon  (Earl  of) : — I  cannot  well  represent  to  myself 
May  25, 1827.  ^j^jg  ^^^^  jj^  ^^y  other  light  than  that  of  one  not  easy 

to  be  dealt  with,  whether,  having  regard  to  the  laws 
of  evidence,  it  be  considered  as  an  agreement  written 
antecedent  to  the  marriage,  or  written  after  it :  looking 
at  the  saihe  time  at  what  was  done  with  respect  to  the 
property  of  the  testator.  The  real  question,  however, 
>,  is,   whether  this   agreement   or  family  settlement  is 

/  valid?  and  although  the  case  is  somewhat  complicated, 

I  think,  on  the  whole,  that  the  judgment  of  the  Court 
below  should  be  affirmed  with  100  /.  costs. 


Judgment  affirmed  accordingly « 
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APj»EAt    FROM    THE    IRISH   CHANCERY.  Juoe  14, 

1827. 

Trimlestown  (Lord)       -        -      Appellant.  y^^ 

D'AlTON    and    others        -  -        Respondents.         Undue  influ- 


Where  an  undue  influence  is  exercised  over  the  mind  of  a 
testator  in  making  his  will,  the  provisions  iti  the  will,  in 
favour  of  the  person  exercising  that  influence,  are  void : 
but  the  will  may  be  good  as  far  as  respects  other  parties  ; 
so  that  a  will  may  be  valid  as  to  some  parts,  and  invalid 
as  to  others  :  may  be  good  as  to  one  party,  and  bad  as  to 
another. 


Nicholas,  Lord  Trimlestown,  had,  from  the  year 
1797  to  the  year  1812,  prepared  several  wills  and  co- 
dicils, some  of  which  were  executed,  and  some  were 
not    By  his  first  wife  he  had  issue  Thomas,  Lord 
Trimlestown,    and   Rosalie,    Countess    D'Alton,   two 
of  the  parties  in  this  cause.     By  his  second  wife,  the 
Lady  Trimlestown,  another  party  in  this  cause,  he  left 
no  issue  living  at  the  time  of  his  death.     On  the  8th 
of  Deceniber  1812,  Nicholas  Lord  Trimlestown  exe- 
cuted his  last  will  and  testament,  the  provisions  of 
which  were  very  different  from  those  which  had  been 
inserted  in  his  previous  testamentary  papers — a  matter 
easily  accounted  for  by  the  various  changes  which  took 
place  in  his  circumstances.     The  most  material  fact  in 
this  case  was,  that  by  this  last  will  he  made  a  provi- 
sion for  his  second  wife  far  beyond  any  thing  which  he 
had  previously  contemplated. 

Nicholas  Lord  Trimlestown  died  in  April  1813,  and 
his  son  Thomas  succeeded  to  his  title.  Lady  Trimles- 
town soon  after  married  Evan  Lloyd,  another  of  the 
parties  in  the  cause.   Rosalie,  the  daughter  of  Nicholas, 
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1827.       the  two  surviving  Judges  (one  who  attended  at  the  trial 

'    ^    '     having:  died  in  the  interval),  Lord  Norbury  and  Mr. 

{uoKv)       Justice  Moore,  one  of  whom  was  of  opmion  that  the 

d'al'tow      verdict  was  not  warranted  by  the  evidence,  the  other, 

•nd  othen.    that  it  was.     On  the  24th  May  1824,  the  Court  made 

an  order  for  a  new  trial  in  the  following  terms :  ^'  It  is 

ordered  that  the  verdict  had  in  the  Court  of  Common 

Pleas  on  the  issue  formerly  directed,  be  and  the  same 

is  hereby  set  aside,  and  it  is  further  ordered  that  the 

issue  directed  by  the  leading  order  pronounced  in  this 

cause,  on  the  18th  day  of  June,  I817,  be  varied;  and 

it  is  further  ordered  that  the  issue  now  to  be  tried  be . 

whether  the  paper- writing  bearing  date  the  8th  day  of 

December  1822,   be  the   last  will  and  testament  of 

Nicholas  Baron  Trimlestown,  deceased,  or  not,  or  if 

not,  whether  any  and  what  paper  writing  or  writings 

is  or  are  his  last  will  and  testament."   From  this  order 

Lord  Trimlestown  appealed  to  the  House  of  Lords. 

The  instructions  given  for  preparing  the  last  will 
which  it  was  the  object  of  the  plaintiffs  in  this  cause« 
the  Countess  D'Alton  and  her  children,  to  establish, 
and  of  Lord  Trimlestown  to  set  aside,  were  in  the  tes- 
tators own  hand-writing,  and  were  as  follows  :  ' 

"  Turvey,  November  the  15th,  181». 
"  Instructions  to  Mr,  Kemmis  for  preparing  my  WilL 

*'  P.  to  revoke  all  former  wills  and  codicils  made  by 
me. 

"  IP.  To  direct  that  I  may  be  buried  in  a  private 
manner,  in  the  family  vault  at  Trimlestown. 

"  IIP.  To  entail  all  my  real  estates  in  the  county  of 
Meath  and  King  s  County,  on  my  son,  John  Thomas 
Bamwall  (the  appellant),  and  my  grandson,  Thomas 
Bamwall,  and  their  issue  male,  subject,  however,  to 
my  debts,  and  to  the  following  legacies,  and  all  my 
family  pictures,    together  with   the  Turvey  estates. 
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after  my  beloved  wife,  Lady  Trimlestown's  demise;       1337. 
all  which  I  intend  to  entail  strictly  on  my  son  and      *    ^    ' 

^  J  TRIMLE3T0W] 

grandson,  their  issue  male,  with  a  power  to  make  a  (lord) 
provision  of  2,000/-  a-year  on  any  future  wife  that  d'altow 
they  may  have,  and  a  power  to  charge  the  estates  with  ^^^  others. 
a  sum  not  exceeding  40,000/.,  as  a  provision  for 
younger  children  that  may  be  bom  from  such  future 
marriages,  with  all  the  usual  limitations  with  respect 
to  the  grant  of  leases  customary  to  entail  properties  ; 
and  in  failure  of  issue  male  in  my  son  and  grandson, 
I  wish  to  entail  the  estate  of  Trimlestown  upon  the 
heir  male  of  my  family,  who  is  next  in  succession  to 
my  title,  as  M.  Bamwall,  of  Fyanstown,  and  his  issue 
male ;  and  the  King's  County  estate,  and  the  reversion 
of  my  Turvey  estate,  after  Lady  Trimlestown's  demise, 
I  wish  to  entail  on  my  daughter,  Countess  D*Alton, 
and  her  heirs  male  in  succession,  by  which  I  mean 
her  son  Richard ;  and  in  the  event  of  their  succeed- 
ing, they  are  positively  to  take  the  name  and  bear 
the  arms  of  Bamwall ;  and  in  failure  of  my  daughter, 
and  her  heir  male  above  mentioned,  I  wish  to  entail 
those  estates  on  my  own  heirs  male  above  mentioned. 

"  IV*.  I  wish  to  bequeath  to  my  beloved  wife,  Lady 
Trimlestown,  all  my  personal  property  of  every  descrip- 
tion,  save  and  except  my  family  pictures,  which  are 
to  be  entailed  as  before  mentioned.  I  also  leave  to 
Lady  Trimlestown,  my  wife,  the  house,  demesne,  and 
estates  of  Turvey,  with  all  the  property  thereunto  be- 
longing, in  the  counties  of  Kildare,  Roscommon,  Long- 
ford and  Dublin,  to  enjoy  during  her  natural  life,  in  as 
full  and  complete  a  possession  as  possible,  with  power 
to  eject  tenants  and  grant  leases,  as  is  usual  in  such 
cases ;  and  I  also  bequeath  to  Lady  Trimlestown,  my 
wife,  5,000/.,  to  be  secured  to  her  on  the  King's  County 
estate. 
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1 827.  "  ^*'  I  ^ish  to  bequeath  to  my  daughter,  Countess 

' — "" — '      D'Alton,  600  /.  a-year,  durinof  her  natural  life,  for  her 

TRIMLESTOWN 

(lord)  sole  and  separate  use,  and  independent  entirely  on 
d'alton  ^^^  husband,  Peter  D'Alton ;  and  to  my  grand-daughter, 
and  othere,  Henrietta  D'Alton,  5,000/.  To  my  grandson,  Richard 
D'Alton,  8,000  /.  And  in  the  event  of  Count  D'Al- 
ton's  outliving^  my  daughter,  I  wish  to  leave  to  my 
grandson,  Edward  D'Alton,  400/.  yearly  during  his 
father's  life.  I  wish  to  name  my  cousin.  Colonel 
John  Oshea,  and  my  brother-in-law.  Colonel  Henry 
Eustace^  to  be  the  trustees  and  executors  of  this  my 

vtn\] 

"  TRIMLESTOWN/' 


June  14, 1827,      Lord  Redesdale: — It  appeared  in  evidence  in  this 
u  gment.       ^^     ^^^  ^^  j^^^  j^^  Trimlestowu  had  executed 

several  papers  of  a  testamentary  nature,  and  amcmg 
others,  a  will  of  date  the  8th  December  1812  :  and  a 
bill  was  filed  in  the  Court  of  Chancery,  in  Ireland,  to 
have  the  provisions  of  that  will  carried  into  effect.  In 
the  course  of  the  proceedings,  an  interlocutory  order 
was  made,  directing  an  issue  to  try  the  validity  of  this 
instrument  and  a  receiver  was  appointed  in  the  mean 
time.  The  issue  was  rather  of  an  extraordinary  kind. 
It  was — that  Lady  Trimlestown  and  her  husband, 
Mr.  Lloyd,  should  brmg  a  feigned  action  against 
Thomas,  the  present  Lord  Trimlestown,  to  try  the  ques^ 
tion,  ^^  whether  the  paper- writing,  bearing  date  the  8tk 
day  of  December  181S,  in  the  pleadings  in  this  cause 
mentioned,  be  the  last  will  and  testament  of  Nicholas 
Lord  Baron  Trimlestown,  deceased,  or  not ;  and  it  was 
added,  that  Count  D'Alton  and  Rosalie,  Countess 
D'Alton,  his  wife,  be  at  liberty  to  appear  in  the  said 
section  to  defend  their  rights,  and  that  of  their  issue,  as 
they  may  be  advised." 
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It  seemed  to  me,  when  the  cause  was  heard,  that       1 827. 
the  justice  of  the  case  could  not  be  come  at  on  that  issue.      '    ''    ' 

TSIVLESTOWR 

The  way  in  which  the  instrument  was  impeached  was  (lokd) 
diis — ^that  it  was  executed  in  consequence  of  the  im-  B'^rTON 
proper  influence  of  the  Dowager  laAj  Trimlestown  and  others. 
o?er  her  husband,  and  that  it  was,  in  reality,  her  will, 
and  liot  her  husband's.  On  this  point  a  vast  deal  of 
evidence  was  produced,  and  I  doubt  whether,  a  great 
deal  of  it  was  not  of  a  description  which  ought  not  to 
have  been  admitted.  Lord  Trimlestown  bad  made  a 
will  before,  and  in  this  last  will  there  was  a  provision 
made  for  Lady  Trimlestown  far  beyond  what  had 
been  given  her  in  the  first  will.  The  verdict  was  given 
against  the  vnll,  and  an  application  was  made  to  the 
Court  of  Chancery  for  a  new  trial,  and  the  Court,  after 
calling  for  a  leposet  from  the  Judges  of  evidence  of 
two  of  the  witnesses  only^  refused  the  application ;  and 
from  that  refusal  an  appeal  was  brought  to  this  House^ 
and  your  Lordships  were  pleased  to  declare  ^*  that  the 
Lords  not  having  before  them,  in  this  case,  in  which  a 
feme  covert  and  infants  are  parties  mutually  interested^ 
any  report  which  they  can  deem  authentic  of  all  the 
evidence  given  at  the  trial,  are  unable  to  determine 
whether  the  verdict  complained  of  ought  or  ought  not 
to  be  deemed  conclusive;  uid  it  was  therefore  ordered 
aAd  adjudged  that  the  said  ord«r  of  the  14th  July 
complained  of  in  the  said  appeal  be,  and  the  same  was^ 
reversed ;  and  it  was  further  ordered  that  the  cause  be 
remitted  back  to  the  Court  of  Chancery  in  Ireland,  to 
rehear  the  motion  for  a  new  trial  upon  a  full  report 
from  the  Judges  of  the  whole  of  the  evidence  given  at 
the  trial  before  them,  the  Lords  deeming  such  report  ne- 
cessary in  a  cause  in  which  such  parties  are  interested/' 
At  length  a  report  of  the  whole  of  the  evidence  was 
procured  from  two  t>f  the  Judges,  Lord  Norbury  and 
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1 827*       Mr.  Justice  Moore,  with  their  opinions  on  that  evidence ; 

TKiMLESTowv  ^nd  it  appeared  that  Lord  Norbury  thought  the  verdict 

(lord)       ^^  j^Q^  warranted  by  the  evidence,  while  Mr.  Justice 

d'altojt      Moore  thought  that  it  was.     Then  an  order  for  a  new 

**'    trial  was  pronounced,  and  from  that  order  this  appeal 

is  brought  before  your  Lordships,   on  the  allegation 

that  no  new  trial  ought  to  be  granted.     When  this 

cause  came  on  for  hearing,  your  Lordships,  including 

the  noble  and  learned  Earl  (Eldon)  who  then  sat  on  the 

woolsack  and  myself,  thought  that  neither  the  Court  of 

Chancery  in  Ireland  nor  this  House  could  possibly 

make  a  decree  on  this  evidence,  which  did  not  a£fect 

the  rights  of  other  parties  claiming  under  the  will, 

although  a  great  deal  of  it  did  affect  the  rights  of  the 

Lady  Trimlestown.     Two  other  suits  were  depending 

in  the  Court  of  Chancery  in  Ireland  founded  on  these 

testamentary  papers,  in  which  Lady  Trimlestown  and 

her  husband,  Lloyd,  were  defendants ;  and  therefore 

I  cannot  better  describe  the  proceedings  than  by  saying 

that  there  was  a  jumble  of  three  causes-  materially 

bearing  upon  each  other,  and  involving  interests  which 

could  not  be  decided  upon  this  issue^.   Upon  the  whole» 

then,  we  thought  that  there  was  no  use  in  proceeding  in 

the  cause  as  it  stood,  and  that  the  only  useful  plan  was 

to  put  the  case  in  a  proper  shape,  so  as  to  include  the 

interests  of  all  parties  claiming  under  the  will  of  the  late 

Lord  Trimlestown.    He  had  made  a  variety  of  provisions 

in  his  will,  affecting  a  great  many  parties,  and  he  had 

in.view  a  variety  of  subjects  and  objects,  besides  the 

interests  of  Lady  Trimlestown.     In  the  evidence  on 

this  issue  it  was  attempted  to  connect  that  lady  with 

the  Countess  of  D'Alton,  by  reason  of  a  letter  which  the 

countess,  who  had  fallen  into  distressed  circumstances^ 

had  written  to  Lady  Trimlestown,  thanking  her  for  the 

provision  which  had  been  made  for  her  (the  countess) 
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in  Lord  Trimlestowns  will.     It  is  necessary  then  to       1827. 
put  the  case  in  such  a  shape  as  to  trace  and  ascertain      '^    ^    ' 

-  TRIICLESTOWBI 

the  progress  of  this  influence  of  Lady  Trimlestown  on       (lord) 
the  mind  of  her  husband,  and  other  material  facts,      d'altow 
Suppose  the  last  will  of  Lord  Trimlestown  to  have  been    "***  other*. 
executed  under  the  improper  influence  of  Lady  Trim- 
lestown,  that  might  be  a  good   reason  for  its  being 
inoperative  as  far  as  she  was  concerned,  but  it  did  not 
follow  that  it  was  inoperative  as  to  the  whole  of  it ; 
and  then  the  question  would  arise,  how  far  the  prior 
instrument  would  be  affected  by  this  influence?     It 
appeared  clear,  then,  to  us  that  the  issue  and  the  trial 
were  not  sufficient  for  their  object,  as  far  as  the  interests 
of  all  the  parties  claiming  under  the  will  were  affected,   ' 
and  there  was  no  use  in  sending  the  matter  again  to 
trial  on  this  issue. 

■ 

The  order, .  therefore,  which  I  would  propose  for  the 
adoption  of  your  Lordships  is  of  this  nature,  to  refer  the 
whole  matter  back  to  the  Court  of  Chancery  in  Ireland, 
for  the  purpose  of  enabling  the  Court  to  direct  an  issue 
including  the  matter  of  the  three  causes  together,  in 
order  to  try  the  rights  of  all  the  parties  concerned. 
This  is  necessaiy,  because  your  Lordships  cannot,  at 
present,  make  any  order  except  in  the  cause  before  you. 
Your  Lordships,  then,  will  probably  be  of  opinion  that 
the  cause  should  be  referred  back,  in  as  much  as^ 
having  regard  to  the  whole  matter,  the  merits,  as  affect- 
ing all  the  parties  interested,  cannot  be  properly  tried 
on  this  issue ;  and  the  Court  can  give  no  judgment  upon 
it,  and  therefore  there  is  no  use  in  proceeding  further 
on  this  issue :  and  that  the  parties  should  proceed  as 
they  might  be  advised,  so  as  to  ascertain,  on  a  proper 
issue,  what  were  the  testamentary  devises  of  the  testator, 
and  in  what  manner  and  in  what  words  such  devises 
were  made.    My  meaning  is,  that  the  jury  should  find 
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1 827.       specially  what  parts  of  the  will,  cht  testaflientary  papers^ 
they  found  valid,  and  what  not ;  and  that  all  the  parties 


^ — » 


TfUHLESTOWH 


(lord)       interested  should  be  called,  and  that  the  Dowager  Lady 
»'.f^^      TriBxl^town  should  be  made  defendant  in  the  issue  : 

D  ALTOy 

and  Others,  and  that  the  Court  might  consider  whether  one  or  more 
issues  should  not  be  directed  for  the  purpose  of  trying 
the  rights  of  all  the  parties,  by  which  all  the  parties 
should  be  called,  so  that  the  verdict  might  be  such  as 
to  enable  the  Court  of  Chanceiy  to  decide  according  to 
the  rights  of  all  the  parties  concerned :  that  the  plain^ 
tiffs  may  have  the  opportunity  of  agreeing  upon  a  bill 
to  bring  all  the  parties  interested  before  the  Court,  as 
should  have  been  done  at  the  first;  and  that  the  Court 
may,  thereupon,  do  as  m^y  be  jxaL  We  have  con- 
sidered a  vari^  of  fonns  fw  your  Lordships  judgment, 
but  it  appeared  to  us  that  this  shorter  one  would  be 
be  best  adapted  to  answer  the  purposes  of  justice,  that 
is,  merely  sending  back  the  cause,  and  stating  the 
reasons  why  it  is  so  sent  back.  It  is  lamentaUe,  cer- 
tainly, that  so  much  expense  should  have  been  incurred 
to  no  purpose :  but  your  Lordships  attention  must  not 
be  confined  ^itirely  to  the  question  of  expense,  since, 
on  the  cause  as  it  stands,  no  judgment  can  possibly  be 
given ;  and  it  is  therefore  necessary  that  it  should  be 
put  in  a  proper  train,  that  the  whole  provisions  of  the 
will  may  be  carried  into  effect.  To  go  to  work  in  the 
regular  way  is  the  best  and  most  expeditious  coarse, 
while  the  irregular  and  partial  plan  would,  in  the  end, 
be  found  to  be  the  worst  and  most  expensive. 
Eidon.  Eldon  (Earl  of) : — I  do  not  mean  to  say  one  word 

-  more  than  this — that,  aft»  the  most  anxious  conside* 
ration  of  the  case,  I  agree  in  the  proposition ;  being 
decidedly  of  opinion,  that  no  verdict  that  can  be  given 
on  this  issue  will  enable  the  Court  in  Lreland  to  give 
such  a  judgment  as  it  ought  to  give.    If  we  refuse  to 
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grant  a  new  trial,  the  effect  will  be  to  set  up  the  verdict  ]  827. 
given  in  the  former  one :  and,  if  we  consent  to  grant  a  '  '  ' 
new  trial  on  this  issue,  it  will  only  be  putting  the  par-  (lord) 
ties  to  additional  expense,  without  any  object  at  all :  d'altow 
so  that  all  we  can  do  at  present  is  to  remit  the  cause  'nd  otben. 
to  the  Court  below,  with  an  intimation  of  our  opinion 
as  to  what  ought  to  be  done.  A  great  deal  of  evidence 
was  admitted  on  the  trial,  which  I  doubt,  whether  it 
ought  to  be  received;  I  may  even  go  the  length  of 
sa3ang,  that  I  think  it  ought  not  to  have  been  received. 
Besides  this,  there  is  a  material  point  here  which  was 
not  raised  below ;  namely,  whether  the  testamentary 
papers  might  not  be  invalid  as  to  some  of  the  items, 
and  not  as  to  the  whole.  We  had  a  case  not  long  ago, 
in  which  a  will  was  found  invalid  as  to  the  perscm  Vho 
suggested  it,  but  valid  as  to  the  other  parties.  Part  of 
a  will  or  testamentary  paper  may  be  good  as  to  one 
part  and  bad  as  to  another ;  and  that  renders  it  impor- 
tant that  the  jury  should  find  specially  in  what  manner 
and  words  the  devises  were  made  which  they  thought 
valid.  No&ing  then  can  be  done  in  any  one  of  these 
three  causes,  but  the  whole  must  be  takai  together. 
It  is  useless  to  grant  a  new  trial  on  this  issue,  as  no 
verdict  could  be  given  on  it,  hat  would  enable  the 
Court  to  give  a  proper  judgment.  It  is  necessary, 
therefore,  that  the  proceedings  which  have  taken 
place  since  this  issue  was  directed  should  be  blotted 
out,  that  the  Court  may  have  the  opportunity  of  direct- 
ing another  issue,  which  will  enable  it  to  reach  the 
justice  of  the  case. 


Ordered  and  adjudged  that  the  Cause  be  referred  Form  of  the 
back  to  the  Court  of  Chancery  in  Ireland  for  further  ^4  ^^emr 
consideration  thereof,  inasmuch  as  it  appears  to  this 
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1 827.       House,  that  having  regard  to  all  the  circumstances  to 
*    ""    '      be  collected  from  the  several  matters  -appearins:  from 
(lord)       the  Judge's  Report  to  have  been  offered  in  evidence  on 
d'altok      *ri^l  ^^  *li6  issue,  directed  by  the  said  Order  of  the  18th 
•ndothew.    ^^y  Qf  June   1817,  the  merits  of  the  whole  case  as 
affecting  'the  rights  of  the  appellant  in  this  cause,  and 
of  other  persons  interested  in  the  real  estates  of  Nicholas 
Lord  Trimlestown,  deceased,  and  claiming  under  or 
against  the  several  instruments  produced  in  evidence 
oh  the  said  trial,  cannot  be  properly  tried  on  such 
issue,  and  that  therefore  it  is  not  fit  that  any  further 
proceedings  should  be  had  under  the  said  Order  of 
the  24th  day  of  May  1824,  complained  of  in  the  said 
appeal:  but  that  the  parties  interested  should  be  at 
liberty  to  proceed  as  they  should  be  advised  for  the 
purpose  of  bringing  before  the  said  Court  of  Chancery 
the  question,  whether  by  all  or  any,  and  which  of  the 
several  instruments  alleged  to  have  been  executed  by 
the  said  Nicholas  Lord   Trimblestown,  deceased,  as 
testamentary  instruments,  or  by  any  and  what  parts  or 
part  thereof  respectively  the  said  Nicholas  Lord  Trim- 
lestown,  deceased,  did  devise  all  or  any   and  what 
parts  or  part  of  his  real  estates,  and  in  what  manner, 
and  by  what  words ;  and  that  a  proper  issue  or  issues 
may  be  directed  by  the  said  Court,  in  such  manner 
as  may  be  necessary,  and  in  which  all  proper  per- 
sons may  be  made  parties,  so  that  upon  the  verdict  or 
verdicts  which  may  be  given  on  the  trial  of  such  issue 
or  issues,  the  said  Court  may  be  enabled  to  pronounce 
a  decree  respecting  the  rights  of  the  appellant  in  this 
cause,  consistent  with  his  rights,  and  with  the  rights  of 
all  other  persons  claiming  interests  in  the  real  estates 
of  the  said  Nicholas   Lord    Trimlestown;    and   this 
House  is  of  opinion,  that  the  rights  of  the  plaintiffs  in 
this  cause    cannot    be    properly  determined   on    the 
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» 

pleadings  in  this  cause,  as  tlie  same  now  stand :  And  it  \  ^27. 

is  further  ordered,  that  this  cause  be  referred  back  to  xbimleTtown 

the  said  Court  of  Chancery,  for  the  further  considera-  (lord) 

tion  of  the  said  Courts  to  the  end  that  the  said  Court,  yAtruif 

liaving  regard  to  the  several  matters  hereinbefore  ex-  *^<*^^'*^*^ 
pressed,  may  further  proceed  in  the  said  cause,  in  such 
manner  as  sliall  be  just. 


^'Ot.  I. — NewS,  H 
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18th  Mart  APPEAL     FROM     THE     ENGLISH    COURT 

^^^^'^  OF   EXCHEQUER. 

Titbet* 

1^*  Gleog  and  others  -        -  Appellants. 

Leoh         .....  Respondent. 

and 

Cherry Appellant. 

Leoh         .        .        -        -        -  Respondent. 

Where  a  perBon  had  a  beneficial  interest  for  life  in  an  im- 

Eropriate  rectory,  and  was  in  actual  possession,  held  that 
e  was  entitled  to  take  the  tithes,  tliough  the  estate  was 
subject  to  a  trust  term  for  securing  annuities,  and  to  a 
mortgage — he  having  paid  the  annuities  and  the  interest  of 
the  mortgage-money,  and  neither  trustees  nor  mortgagees 
interfering  with  his  possession. 


Richard  LEGH,  in  Hilary  term,  I8I7,  exhibited  his 
bill  of  complaint  in  his  Majesty's  Court  of  Exchequer 
at  Westminster  against  the  appellants,  stating,  that  the 
respondent  was,  in  and  previously  to  the  month  of 
December  1815,  seised,  or  well  entitled  for  his  life,  of 
or  to  the  said  impropriate  rectory  or  parsonage,  and 
that  as  such  impropriator,  he  was  at  the  time  aforesaid, 
and  then  was,  entitled  to  the  tithes  before  mentioned ; 
and  that  the  appellants  had  taken  tithes  of  hay,  clover, 
and  other  grasses,  and  had  refused  to  pay  or  account 
for  the  same,  and  praying  that  an  account  might  be 
taken  of  the  said  tithes  during  the  said  year  I8I6 ; 
and  that  the  said  appellants  might  pay  to  the  said 
respondent  what,  upon  taking  such  account,  should 
appear  to  be  due  to  him  from  the  said   appellants 
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respectively,  the  respondent  waving  all  penalties  which 
might  have  been  incurred  by  the  appellants  respectively 
by  their  subtracting  or  not  setting  out  the  said  tithes. 

Glegg  and  the  other  parties  admitted  by  their 
answers,  that  they  had  paid  the  tithes  to  the  plaintiff 
for  some  time,  but  that  they  had  discontinued  paying 
them,  because  they  found  that  the  rectory  was  vested 
in  trustees  for  several  long  terms,  for  securing  certain 
annuities  charged  upon  them ;  and  thieit  as  the  legal 
estate  was  not  in  Richard  Legh,  he  was  not  entitled  to 
demand  the  tithes.  And  that  the  legal  estate  was  in 
certain  mortgagees,  to  whom  it  had  been  mortgaged  by 
the  trustees.  Legh,  in  answer  to  a  cross-bill  filed 
against  him  by  the  other  parties,  which  it  is  not 
necessary  to  notice  here  more  particularly,  admitted 
the  outstanding  terms  and  annuities  and  the  mortgage^ 
but  stated  that  all  the  arrears  of  the  annuities  and 
interest  of  the  mortgage  money  had  been  regolarly 
paid  up  and  satisfied ;  and  that  neither  the  trustees 
nor  mortgagees  had  ever  attempted  to  interfere  with  his 
possession;  and  that  he  was  the  only  one  in  equity 
entitled  to  take  the  tithes  ;  and  that  the  terms  vested 
in  the  trustees  were  merely  collateral  securities  for  the 
due  payment  of  the  annuities.  The  following  is  a 
short  extract  from  the  answer : 

'^  Denies  it  to  be  true  to  the  best  of  his  knowledge, 
information,  and.  belief,  that  there  are  or  is  divers  or  any 
outstanding  terms  or  term  in  the  said  impropriate  rec* 
tory  or  parsonage,  or  in  the  tithes  of  the  said  township! 
of  Bosley,  or  any  of  thetti,  vested  in  divers  or  any 
persons  or  person,  save  as  aforesaid,  and  save  as  here- 
inafter mentioned  (that  is  to  say),  that  there  is  an 
outstanding  term  of  ninety-nine  years,  if  John  Roulls^ 
the  younger  (who  afterwards  took  the  name  of  Legh, 
and  is  now  dead),  and  Harrietj  his  wife,  or  either  of 
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them,  should  so  long  live,  granted  by  a  certain  inden^. 
ture  of  release,  dated  the  8th  day  of  November  1777> 
which  said  term  of  ninety-nine  years,  determinable  as 
aforesaid,  is  now  vested,  as  this  defendant  believes,  in 
Wilbraham  Egerton,  of  Tatton,  in  the  county  of  Ches-. 
ter,  esquire,  and  Thomas  William  Tatton,  of  Wilkin- 
shaw,  in  the  said  county,  esquire,  for  the  residue 
thereof,  in  trust  only,  for  better  securing  unto  the  said. 
Harriet  Legh  an  annuity  in  the  usual  manner,  but  all 
arrears  of  the  said  annuity  have  been  duly  paid  up  to 
the  present  time." 

"  Says  that  (amongst  other  estates),  the  tithes  of  tKe 
said  township  of  Bosley,  together  with  the  tithes  of 
other  townships  within  the  said  parish  of  Prestbuiy 
(being  part  of  and  parcel  of  the  premises  in  and  by 
the  said  will  of  the  said  Charles  Legh),  were  by  the 
trustees  of  the  said  term  of  four  hundred  years  created 
by  the  said  will  of  the  said  Charles  Legh  and  pursuant 
to  the  trusts  thereof  selected  and  granted  by  the  said 
trustees,  by  virtue  of  certain  indentures  of  demise  or 
mortgage  for  the  residue  of  the  said  term  of  four  hun* 
dred  years,  to  certain  persons  as  mortgagees,  for  the 
purpose  of  securing  7,000/.  and  interest ;  which  said 
sum  of  7fOOO/,  and  interest  was  levied  and  raised  by 
the  said  trustees,  and  paid  and  applied  in  discharge  of 
the  several  legacies  specifically  given  and  charged  by 
the  said  will  and  codicil  on  the  said  premises  thereby 
devised." 

"  Says,  that  by  reason  of  divers  mesne  assignments, 
and  other  acts  and  assurances  valid  in  the  law,  the  said 
indentures  pf  demise  or  mortgage,  and  the  tithes,  here- 
ditaments, and  premises  therein  contained,  have  been 
assigned  to,  and  are  now  vested  in,  William  Davenport 
and  John  Glegg,  esquires,  for  the  residue  of  the  said 
term  of  four  hundred  years,  for  securing  the  said  sum 
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of  7,000/.  and  interest,  and  then  in  trust  to  secure  one 
rent-charge  or  annual  sum  of  100  /.  to  be  paid  to  the 
said  M aiy  Bowen,  formerly  Mary  Legh,  in  the  said 
will  and  codicil,  and  also  in  the  said  bill  of  complaint 
and  hereinbefore  named  at  the  times  and  in  manner 
therein  mentioned." 

"  Says,  that  the  said  sum  of  7,000/.  was  advanced  by 
the  said  William  Davenport  and  John  Glegg,  and  paid 
by  them  to  the  mortgagees  out  of  a  large  sum  of  money 
in  their  hands,  raised  by  them  by  the  sales  of  timber 
off  the  estates  devised  by,  and  as  trustees  acting  under 
certain  trusts  contained  in  the  said  will  of  the  said 
Charles  Legh ;  and  that  he,  this  defendant,  as  tenant 
for  life  in  possession  of  the  estates  devised  by  the  said 
will,  hath  been  always  beneficially  entitled  to  receive 
and  enjoy  all  interest  monies  arising  from  or  accruing 
in  respect  of  the  said  trust-money  or  sum  of  7,000  /.  so 
raised  by  the  said  William  Davenport  and  John  Glegg, 
and  advanced  and  paid  by  them  for  the  benefit  of  the 
estate  as  aforesaid ;  and  that  the  respective  annuities 
isecured  by  both  the  said  terms  of  ninety-nine  years, 
determinable  as  aforesaid,  and  four  hundred  years,  and 
now  outstanding,  have  been  respectively  duly  paid  ahd 
satisfied  up  to  the  present  time;  and  that  there  are 
now  no  arrears  or  sums  of  money  due  in  respect  of  the 
interest  of  the  said  sum  of  7,000  /.,  or  in  respect  of  the 
said  respective  annuities,  or  in  respect  of  any  legacies 
or  debts  charged  by  the  said  will  and  codicil,  or  secured 
by  virtue  of  the  trusts  of  the  said  term  of  four  hundred 
years." 

.  ''  Says,  that  none  of  the  trustees  or  mortgagees,  in 
whom  the  said  tithes  or  any  part  thereof  are  vested  as 
aforesaid,  have  taken  any  steps  to  enter  into  the 
possession  or  receipt  of  the  said  tithes,  or  any  part 
thereof." 
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]  g27.  The  defendants  below  also  set  up  a  modus,  but  with- 

out effect. 

The  case  of  Legh  and  Cheny  was  of  the  same  kind 
exactly,  except  that  the  modus  was  insisted  upon  at 
greater  length,  but  not  made  out. 

In  July  1821,  the  Court  of  Exchequer  decreed  for 
the  plaintiff  L^h  in  both  cases ;  and  from  these  decrees 
the  appellants  Glegg  and  Cherry  appealed,  for  the 
following  among  other  reasons  : 

Because  the  respondent  (Legh)  did  not  in  the  said 
cause  prove,  that  he  was  seised  of,  or  entitled  to  the 
said  tithes,  claimed  by  the  said  bill,  either  for  life  or 
any  other  period. 

And  because  it  was  proved,  that  the  legal  estate 
and  interest  in  the  said  rectory  and  parsonage,  was 
vested  in  other  persons  than  the  respondent,  and  that 
the  respondent  was  not  entitled  to  the  tithes  clionied 
by  the  bill. 

In  behalf  of  the  respondent,  Legh,  it  was  contended 
that  the  decree  should  be  affirmed : 

Because  the  said  respondent  having  proved  that  he  was 
in  the  actual  possession  of  the  said  impropriate  rectory, 
by  receipt  of  tithes  from  the  several  appellants  them- 
selves, and  the  evidence  produced  by  the  respondent 
not  having  shown  a  right  in  any  other  person  to  receive 
the  tithes  demanded  by  the  respondent,  but  merely 
that  there  were  some  terms  outstanding  in  trustees,, 
which  terms  had,  up  to  the  time  of  the  filing  of  the 
respondent's  said  answer  to  the  said  cross-bill  (the  onlji 
evidence  thereof  produced  by  the  appellants),  been 
fully  satisfied,  and  no  valid  ground  of  exemption  from 
such  payment  having  been  stated  or  proved  to  exist, 
the  respondent  was  entitled  to  have  a  decree  for  pay- 
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ment  of  tlie  tithes  demanded  by  his  said  bill  in  the 
terms  in  which  such  decree  was  pronounced. 

Eldon  (Earl  of) :  It  is  too  much  to  say  that  a  mort-  i^  May, 
gagee  not  in  possession  should  be  entitled  to  the  rents  jn^gMt, 
and  profits  of  the  estate,  and  therefore  the  defendants 
below  have  no  right  to  refuse  the  payment  of  their 
tithes  on  that  ground.  Another  ground  taken  here  is 
that  of  a  modus,  with  respect  to  which  the  Court  of 
Exchequer  did  not  seem  much  inclined  to  give  an 
opinion,  nor  indeed  was  it  necessary  here,  for  although 
there  were  some  vague  and  indistinct  indications  of 
a  modus,  there  was  nothing  like  that  sort  of  evidence 
upon  which  the  judgment  of  a  court  of  justice  could 
be  safely  founded.  I  think  therefore  the  Court  of 
Exchequer  was  right  in  both  these  judgments. 

Judgments  affirmxd. 


H  4 
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1827.  ,  ^ 

SHV— '  (ENGLAND.) 

Morgan  and  others     -^        «      ApptUanUi 

•    __  _  

Edwards         .        -        :.        i.      Respondent. 

A  woman  entitled  absolutely  to  Certain  leasehold  premises 
marries,  and  by  the  marriage  settlement  becomes  entitled 
absolutely  to  the  sitme  preniises,  in  case  she  survires  the 
husband.    He,  by  his  wiU,  disposes  of  the  premises  as  if 
they  had  been  his  own,  aad  gives  them  to  his  wife  for  life^ 
ana  then  to  her  first  and  second  daughters  for  life  in  suc- 
cession.   The  wife  takes  some  advantages  under  the  wilt 
of  the  husband,  in  addition  to  the  leasehold  premises,  but 
is  entirely  ignorant  of  any  necessity  to  elect,  and  mak;e8 
no  election  in  fact.    The  wife  makes  a  will,  by  which  the 
leasehold  premises  are  left  to  her  eldest  daughter  absolutely 
according  to  her  power  under  the  marriage  settlement,  but 
in  contravention  of  the  husband's  will,  by  which  the  eldest 
daughter  had  only  an  estate  for  life.    On  the  death  of  the 
eldest  daughter,  the  second  daughter  claims  the  property^ 
and  is  let  into  possession  by  the  representative  of  Uie  eldest 
daughter,  in  ignorance  of  his  own  right.     Some  years  after- 
irds,  the  representative  of  the  ^est  daughter  filed  his 
b  . .  «n  the  Excheouer  for  restitution  to  him  oi  the  premisea 
ill  i-iestion,  on  the  ground  that  the  wife  had  a  right  to 
dispose  of  the  premises  absolutely,  and  that  she  was  not 
bound  to  elect,  and  never  thought  of  electing  under  die 

A^  will  of  her  husband.  Held  by  the  House  of  Lords,  aflbrm-^ 
ing  a  judgment  of  the  Court  of  Exchequer,  that  the  claim 
of  the  representative  of  the  eldest  daughter  was  good,  and 
that  this  was  not  a  case  for  election.  ' 


GWEN  Or  GwENLLiAN  JoNEs,  was  entitled,  by 
lease,  ot  date  17^6,  from  Bridget  Bevan,  to  certain 
leasehold  premises,  ^^  to  hold  to  the  said  Gweu  or 
Gwenllian  Jones,  her  executors  and  administrators^ 
for  a  term  of  ninety-nine  years,  if  she  and  her  daogh- 
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\eTSj  Margaret,  Bridget  and  Elizabeth,  or  any  of  them,        ig^. 
should  so  long  live,  at  the  yearly  rent  of  22/."  '"^^^'^    ' 

In  contemplatioti  of   a  marriage  between   Gwen     andothen 
Jones  and  Thomas  ThoiKkas,  a  marrii^-settlement  waa    .  sdwIsm. 
made,  in  January  17^8,  reciting^  "  that  a  marriage  xheiianiaffe 
was   intended  to  be  had  between  the  s&dd  Thomas  Settlement 
Thomas  and  Gwenllian  Joiies ;  and  also  reciting,  that  Thomiiriuid 
the  said  Gwenllian  Jones  was  then  entitled  to  and  pos*  p^''«»'lo»««f  • 

'^         Slat  Jtokvmo, 

sessed  of  a  considerable  persoiial  estate,  consisting  of  irss^wheiSL 
ready  money,  securities  for  money,  leasehold  estates,  were  li^!^ 
stock  and  crop,  and  other  personal  effects,  of  the  value  JJ^Jq J^^T* 
of  OOO/.  and  upwards ;  and  which  said  personal  estate,  then  intended 
and   the  increase  thereof,   were   thereby  agreed  by  thesiuTivor, 
the  8aid  Thomas  Thomas  and  Gwenllian  Jones,  to  be  J™^  »**•  «»•«>- 

,  ,     _,  .  tors,  admuii^ 

assigned  to  the  said  David  Edwards  and  John  Harries,  tmtora  and 
upon  the  trusts  therein  and  hereinafter  mentioned ;  it  tumm. 
is  witnessed,  that  in  consideration  of  the  said  intended 
marriage,  and  for  making  a  provision  for  the  said  Mar^ 
garet  Jones,  Bridget  Jones,  and  Elizabeth  Jones,  th6 
infant  children  of  the  said  Gw^lian  Jones ;  also  in 
Con«deration  of  5  s.  unto  the  said  Gwenllian  Jones^ 
paid  by  the  said  David  Edwards  and  John  Harries, 
the  said  Gwen  Jones,  with  the  consent  of  the  said 
Thomas  Thomas,  testified  in  manner  therein  mentioned, 
did  assign,  transfer  and  set  over  unto  the  said  David 
Edwards  and  John  Harries,  their  executors,  adminis- 
trators and  assigns,  all  and  singular  the  said  Gwenllian 
Jones's  ready  money,  securities  for  money,  goods,  cat- 
tle, chattels  and  personal  estate  and  efiects  whatsoever; 
also  1^1  and  every  the  leasehold  messuage,  lands,  tene- 
ments and  hereditaments  of  her  the  said  Gwenllian 
Jones,  and  which  she  was  entitled  to  or  held  by  lease 
oir  leases  from  any  person  or  persons  whatsoever  or 
wheresoever  situate;  and  all  the  rents,  produce,  increase 
or  other  profit  or  advantage  whatsoever,  that  could  or 
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might  be  had,  recovered,  obtained  or  gotten,  by  and 
from  the  said  leasehold  estate,  money,  goods,  chattels, 
effects  and  personal « estate  aforesaid,  or  any  part  or 
parts  thereof  respectively ;  to  hold  the  said  leasehold 
premises,  with  the  appurtenances,  unto  the  said  David 
Edwards  and  John  Harries,  their  executors,  adminis- 
trators and  assigns,  from  thenceforth  for  the  residue 
and  remainder  of  the  term  or  terms  of  years  in  and  by 
the  said  lease  or  leases  granted  and  then  to  come  and 
unexpired ;  and  to  hold  the  said  money^  securities  for 
money,  goods,  chattels,  personal  estate  and  effects, 
unto  the  said  David  Edwards  and  John  Harries,  their 
executors,  administrators  and  assigns  for  ever,  upon 
the  trusts  following  (amongst  others),  viz,  in  trust  for 
the  said  Gwen  Jones,  her  executors,  administrators  and 
assigns,  until  the  solemnization  of  the  said  intended 
marriage;  and  after  the  solenmization  thereof,  upon 
trust  as  to  300/.  for  the  maintenance  of  and  to  be 
divided  amongst  the  said  Margaret  Jones,  Bridget 
Jones,  and  Elizabeth  Jones,  in  the  manner  and  at  the 
times  therein  particularly  mentioned ;  and  upon  fur- 
ther trust  and  confidence,  that  the  said  trustees  and 
the  survivor  of  them,  and  his  executors,  administrators 
and  assigns,  should,  with  all  convenient  speed,  call  in 
and  receive  all  and  every  other  sum  and  sums  of 
money,  due  from  any  person  or  persons  whatsoever, 
by  any  security  or  otherwise,  to  the  said  Gwen  Jones, 
and  all  and  eveiy  other  sum  or  sums  of  money,  then 
ready  by  her,  and  which  should  remain  after  the 
raising  of  the  said  sum  of  300/.  as  aforesaid,  and 
should  place  and  lay  out  the  same,  on  such  securities, 
in  their  own  names,  as  the  said  Thomas  Thomas  and 
Gwenllian  Jones,  his  intended  wife,  should  approve 
of  and  permit,  and  suffer  the  said  Thomas  Thomas  and 
Gwen  JoneS;  his  intended  wife,  during  their  joint  lives, 
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io  take  and  receive,  not  only  the  interest  and  proceeds 
of  snch  remaining  money,  but  also  the  rents  and  pror 
fits  of  the  said  leasehold  estates,  and  likewise  to  take 
and  have  the  use  and  enjoyment  of  all  the  rest  of  the 
personal  estate  and  effects  of  the  said  Gwen  Jones,  and 
the  produce  and  increase  thereof;  and  from  and  after 
the  decease  of  either  of  them,  the  said  Thomas  Thomas 
and  Gwenllian  Jones,  should  assign,  transfer  and  apply, 
or  deliver  the  said  remaining  money,  and  all  interest 
due  thereon,  and  the  said  leasehold  estates  and  effects 
thereby  before  assigned  as  aforesaid,  to  the  survivor  of 
them,  the  said  Thomas  Thomas  and  Gwen  Jones  his 
intended  wife,  and  the  executors,  administrators  and 
assigns  of  such  survivor." 

The  premises  being  thus  settled  upon  the  survivor, 
and  the  executors  and  administrators  of  such  survivor — 
Thomas  Thomas  the  husband,  in  I7699  made  his  will, 
by  which  he  gave  the  premises  in  question  to  his  wife 
for  life,  and  then  to  her  daughters  Margaret  and  Bridget 
successively  for  life,  and  to  Elizabeth  for  the  remainder 
of  the  term,  disposing  of  the  premises  as  if  they  were 
absolutely  his  own,  without  regsurd  to  the  provisions  of 
the  marriage  settlement.  Margaret  the  eldest  daughter 
had  by  that  time  intermarried  with  the  respondent 
Edwards,  and  Bridget  with  the  appellant  Morgan,  and 
Elizabeth  with  the  appellant  Morris.  The  material 
clause  in  the  will  was  as  follows  :  **  I  also  give 
**  all  the  estate  which  I  hold  by  lease  from  Mrs. 
"  Bevan,  to  Gwenllian,  my  dear  and  beloved  wife,  for 
«  and  during  the  term  of  her  natural  life ;  and  from 
*'  and  after  her  decease,  to  the  said  Margaret  Jones 
(meaning  the  said  Margaret,  the  wife  of  Thomas 
Edwards),  for  the  term  ,of  her  natural  life ;  and  im- 
*^  mediately  from  and  after  her  decease,  to  the  said  3rid- 
^  get  Jones,  (meaning  the  defendant  Bridget)^  for  and 
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^'  during  the  term  of  her  natural  life ;  and  immediateijT 
**  from  and  after  her  decease,  to  the  said  Elizabeth  Jones 
'^  (meaning  the  defendant  Elizabeth,  who  married  Rees 
^^  Morris),  for  and  during  the  remainder  of  the  term 
^*  granted  on  the  said  leasehold  estate ;  and  the  said 
"  testator  Thomas  Thomas,  by  his  said  will,  gave  and 
'^  bequeathed  to  the  said  Gwenllian  his  wife,  all  the 
''  rest,  residue  and  remainder  of  his  personal  estate^ 
**  goods,  chattels,  furniture,  cattle,  implements  of 
^  household  and  husbandry,  and  all  his  stock  and 
**  effects,  for  ever,  if  she  continued  his  widow,  and 
*^  appointed  her  sole  executrix  of  that  his  will." 

Thomas  Thomas  died  in  1776,  leaving  his  wife 
Gwenllian  Jones  or  Thomas  surviving,  and  she  in 
1785  made  her  will,  by  which  she  appointed  her  eldest 
daughter  Margaret  her  sole  executrix,  and  bequeathed 
her  the  premises  in  question  and  the  whole  of  her  pro- 
perty absolutely,  in  confonnity  with  her  powers  under 
the  marriage  settlement,  without  limiting  the  interest 
of  Margaret  to  a  life  interest,  as  prescribed  by  the  will 
of  her  deceased  husband  Thomas  Thomas. 

Mrs.  Jones  or  Thomas  died  in  1790,  leaving  the 
three  daughters  surviving,  and  Edwards  the  husband 
of  Margaret  proved  the  will  of  Mrs.  Thomas,  and  he 
and  his  wife  Margaret  Jones  entered  into  possession  of 
the  premises. 

In  I8O7  Margaret  Jo&eS)  the  wife  of  Edwards^  died, 
and  then  Morgan  claimed  the  possession  of  the  lease- 
hold estate,  in  virtue  of  the  supposed  right  of  Bridget 
his  wife>  under  the  will  of  Thomas  Thomas;  and  Thomas 
Edwards,  not  being  aware  of  his  own  right,  as  repre- 
sentative of  his  wife  Margaret,  who  had  become  entitled 
absolutely  under  the  will  of  her  mother,  founded  on 
the  provisions  of  her  marriage  settlem^it  with  Thomas, 
^inquished  the  possession  into  which  Morgan  entered. ' 
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In  1818,  however,  Thomas  Edwards  filed  his  bilL      1827. 
in  the   Exchequer,    stating  the  circumstances,   and      „oroan 
praying  that,  "  John  Morgan  and  Bridget  his  wife,     «nd  othm 
night  be  compelled  by  the  decree,  order,  and  direction    bdwa'eds. 
of  the  said  Court  of  Exchequer,  to  deliver  up  to  the  Pmyerofthe 
respondent,  -  Thomas  Edwards,  the  possession  of  tho;  |!^esp^dent 
said  leasehold  premises,  and  the  deeds  relating  thereto,  Thomas  Ed- 
particularly   the    said  indenture  of  marriage  settle^ 
mant,  bearing  date  the  31  st  day  of  January  17^8,  and 
the  indenture  of  lease  bearing  date  the  l6th  February 
17^;  and  that  the  appellants,   John  Morgan  and 
Bridget  his  wife,  might  also  account  for,  and  pay  to 
the  respondent  Thomas  Edwards,  the  arrears  of  rent 
for  the  said  premises,  or  the  value  of  the  said  premisesr 
to  be  let  for  the  time  during  which  they  had  been  ia 
the  possession  of  the  same." 

To  this  bill  Morgan  and  his  wife  Bridget,  and  Morris 
and  his  wife  Elizabeth,  put  in  their  answers,  in  which 
they  insisted  that  the  will  of  Thomas  Thomas  raised* 
a  case  of  election,  and  that  Mrs.  Thomas  or  Jones  had 
elected  to  take  under  that  will,  and  was  therefore  bound 
to  fulfil  its  provision.  That  part  qf  the  answers  were 
in  these  terms :  '^  That  although  by  the  terms  of  the 
said  marriage  settlement  the  said  leasehold  premiss 
were  assigned  to  the  trustees.therein  named,  upon  trust 
after  the  decease  of  either  .of  them,  the  said.  Thomas 
Thomas  and  Gwenllian  his  wife,  to  fissign  and  deliver 
up , the  same  to  the  survivor  of  them  the  said  Thomas 
Thomas  and  Gwenllian  his  wife,  and  the  executors 
and  administrators  of  such  survivor ;  and  although  the 
said  Gwenllian  Thomas  survived  her  said  husband,  and 
thereby  under  and  by.  virtue  of  the  said  settlement 
became  entitled  to  the  said  leasehold  premises;  yet 
that  the  said  Thomas  Thomas  by  his  said  will  took 
upon  himself  to  dispose  .of  the  said  leasehold  premise^; 
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kA  his  own,  and  that  he  also  gave  to  the  said  Gwenlliaii 
Thomas  the  residue  of  his  pe)rsonal  estate  and  effects,  to 
the  amount  of  2,000/;  and  upwards,  and  that  the  same 
was  of  much  greater  Value  than  the  said  lease ;  and 
that  the  said  Gwenllian  Thomas  accepted  such  bequest 
and  took  under  the  said  will'  benefits  of  greater  value 
thah  the  said  leasehold  premises,  and  frequently  de- 
clared that  the  said  leasehold  premises,  after  her  deathi 
would  go  to  her  said  daughters  in  succession,  one  after 
the  other,  and  therefore  the  appellants,  John  Mor- 
gan and  Bridget  his  wife,  submitted  that  die  said 
Gwenllian  Thomas  must  be  considered  as  having  made 
her  election  to  take  under  the  said  will,  and  to  have 
thereby  confirmed  the  said  bequest  of  the  said  leasee 
hold  premises ;  and  that  the  appellants  ought  not  to  be 
compelled  to  deliver  up  the  possession  of  the  said  lesse^ 
hold  premises,  nor  the  deeds  relating  thereto,  nor  the 
said  lease  of  the  l6th  day  of  February  17^6,  nor  to 
account  for  and  pay  to  the  respondent  Thomas  Edwaitls 
the  arears  of  rent  of  the  said  premises,  nor  the  value  of 
the  said  premises." 

In  the  year  1822,  Morgan  land  the  other  appellants 
filed  a  cross-bill,  charging  that  Mrs;  Thomas  had 
derived  considerable  interests  under  the  will  of  her 
husband  Thomas  Thomas,  independently  of  the  lease- 
hold premises  in  question,  and  prayed  that  it  might 
be  declared,  that  Mrs.  Jones  or  Thomas  was  bound  to 
make  her  election  whether  to  take  under  that  will,  and 
that  she  had  elected  to  take  under  it,  and  had  there- 
fore relinquished  her  rights  under  the  marriage  settle- 
ment :  and  that  upon  the  death  of  her  eldest  daughter 
Margaret,  the  second  daughter  Bridget  and  her  hus- 
band Morgan  in  her  right,  became  entitled  to  the  pos- 
session of  the  leasehold  premises,  &c.  The  respon- 
denti  in  his  answer,  denied  that  the  personal  estate 
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which  Mrs.  Jones  Thomas  acquired  under  the  will  of 

her  husband  Mras  of  any  great  value  over  and  above 

that  of  the  leasehold  premises,  and  that  it  never  oc-     and  others 

curred  to  her  to  make  an  election ;  and  that,  in  point  of     edwakd^/ 

fact,  she  never  had  made  one.  Some  witnesses  were  ex- 

amined  on  both  sides,  but  elicited  nothing  material ;  and 

the  cause  rested  substantially  on  the  bills  and  answers. 

• 

Both  the  said  causes  came  on  to  be  heard  before  the  ib34,  N6t.  a 
Right  Honourable  the  Lord  Chief  Baron  of  His  Ma-  ^1,7^ 
jesty  s  Court  of  Exchequer,  on  the  8th  day  of  Novem-  Chief  ]^n 
ber  18S4,  when  his  Lordship  was  pleased  to  decree  iDgofbotb 
that  the  appellants,  John   Morgan   and  Bridget  his  S^subjeSSf 
wife,  should  forthwith  deliver  up  to  the  respondent,  ^  pi^sonk 
Thomas  Edwards,  the  possession  of  the  said  leasehold 
premises,  in  the  pleadings  mentioned,  and  that  the  said 
indenture  of  lease  should  be  forthwith  delivered  up  by 
the    appellant,    John    Morgan,    to   the    respondent, 
Thomas  Edwards,  or  such  person  as  he  should  appoint 
to  receive  the  same,  together  with  any  other  title-deeds, 
pap^^^or  writings,  in  the  possession,  custody  or  power 
of  the  appellant,  John  Morgan,  relating  to  the  title  of 
the  said  leasehold  estate ;  and  that  the  respondent, 
Thomas  Beynon,  should  forthwith  deliver  up  to  the 
respondent,  Thomas  Edwards,  or  to  such  person  as  he 
should  appoint  to  receive  the  same,  the  said  indenture 
of  settlement,  and  should  execute  to  the  respondent, 
ThomajB  Edwards,  or  to  such  person  as  he  should  ap- 
point, a  proper  deed  of  assignment  of  the  said  lease. 
And  it  was  further  decreed  that  the  cross-bill  should 
be  discharged  with  costs. 

From  this  decree  Morgan  and  Morris  appealed  to 
the  House  of  Lords;  and  contended  that  the  same 
ought  to  be  reversed,  for  the  following  reasons  :^- 
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Ifit,  Because  it  is  clear  that  the  will  of  the  said 
Thomas  Thomas  raised  a  case  of  election  on  the  part  of 
the  said  Gwenllian  Thomas,  as  to  the  said  leasehold  pre- 
mises, and  to  the  residuary  personal  estate  of  the  said 
Thomas  Thomas  ;  and  it  having  been  admitted  by  thci 
answer  of  the  respondent,  Thomas  Edwards,  that  the 
said  Thomas  Thomas,  died  possessed  df  personal  pro^ 
perty  more  than  sufficient  to  pay  his  debts,  and  that 
his  residuary  personal  estate  and  effects  was  possessed 
by  the  said  Gwenllian  Thomas,  and  a|i|>lied  by  her  to 
her  use,  it  must  at  this  distance  of  time  be  inferred' 
and  presumed,  that  the  said  Gwenllian  Thomas  elected 
to  take  under  the  will  of  the  said'  Thomas  Thomas ; 
and  to  give  effect  to  his  will  in  regard  to  the  bequest 
of  the  said  leasehold  premises. 

Sdly,  Because  if  the  said  Gwenllian  Thomas  did  not 
intend  to  give  effect  to  the  said  Thomas  Thomas's 
will,  so  far  as  regards  the  bequest  of  the  said  leasehold 
premises,  it  was  incumbent  upon  her  to  have  kept  ac- 
counts of  the  personal  estate  of  the  said  Thomas 
Thomas  possessed  by  her,  and  of  her  payments  •out  of 
such  personal  estate,  and  to  have  ascertained  the  resi- 
due of  such  personal  estate,  so  that  the  appellants, 
Bridget  Morgan  and  Elizabeth  Morris,  might  be  com* 
pensated  out  of  such  residue  for  the  loss  they  sus- 
tained by  the  said  Gwenllian  Thomas  not  giving  effect 
to  the  bequest  of  the  said  leasehold  premises,  con* 
teined  in  their  favour  in  the  said  Thomas  Thomas's 
said  will ;  and  by  reason  of  the  length  of  time  since' 
the  death  of  the  said  Thomas  Thomas,  it  is  now  im- 
possible to  ascertain  the  amount  of  the  residuary  per- 
sonal estate  of  the  said  Thomas  Thomas. 

Sdly,  Because  even  assuming  that  it  is' not  to  be 
inferred  or  considered  that  the  said  Gwenllian  Tliomai 
did  elect  to  take  ;  under  the  said  Thomas  Thomas's 
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fflod  Will,  and  to  give  effeet  to  such  Will^  so  fill'  as  re*  1SS7. 
gards  the  bequest  of  the  said  leasehold  premises,  yet 
that  the  respopdent,  Thomas  Edwards,  claiming  the 
said  leasehold  premises  under  the  said  Owenlliaa 
Thomas,  is  bound  to  make  compensation  to  the  appel- 
lants, Bridget  Morgan  and  Elizabeth  Morris,  for  the 
Value  of  the  interest  they  took  in  such  leasehold  estate, 
under  the  will  of  the  said  Thomas  Thomas ;  and  the 
decree  does  not  giire  or  provide  for  such  compensa- 
tion. 

For  the  respondent,  Edwards,  it  was  contended  that 
th\^  decree  ought  to  be  affirmed,  for  the .  following 
reasons: 

1st,  Because  the  will  of  Thomas  Thomas  did  not 
raise  a  case  of  election ;  and  even  if  it  did  raise  a  case 
of  election, — 

2dly,  Because  in  all  cases  of  election,  a  party  having 
two  claims  has  the  option  of  either,  and  cannot  be  held 
concluded  by  equivocal  acts  performed  in  ignorance 
of  the  value  of  the  funds,  or  in  ignorance  of  the  neces- 
sity of  electing. 

3dly,  Because  it  cannot  be  held,  that  Gwen.  Thomas 
did  in  her  life-time  elect  to  renounce  her  absolute 
right  to  the  tenements  in  question,  there  being  no 
evidence  that  she  was  apprized  of  any  necessity  to 
make  election. 

AS   TO   THE   DISMISSAL   OF   THE   CROSS-BILL  WITH 

COSTS : 

4thly,  Because  all  the  facts  and  circumstances  of 
the  case  were  sufficiently  disclosed  by  the  pleadings 
in  the  original  suit,  and  it  was  competent  for  the  ap- 
pellants to  have  proved  their  case  (if  it  had  been 
capable  of  proof)  by  evidence  in  the  original  suit ;  or 
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at  all  events  that  the  costs  of  the  said  cioss-siiit  are 
properly  directed  to  be  paid  by  the  plaintiflb  thereiii, 
as  the  cross-bill  could,  in  any  case,  only  be  necessary 
as  a  bill  of  discovery. 

5thly,  Because  the  cross-bill  did  not  pray  any  ac- 
count of  the  personal  estate  of  Thomas  Thomas,  all^^ 
to  be  possessed  by  (xwenllian  Thomas,  and  there  vras 
not  any  personal  representative  of  Thomas  Thomas  or 
of  Gwenllian  Thomas  made  a  party  to  the  original  bill 
or  the  cross-bill. 


MayiMSsr.      Euhn  (Earl  of) :— I  think  this  decree  of  the  Court 
Jodpnent.      ^£  Exchequer  ought  to  be  aflGjrmed,  but  without  costs. 

Judgment  affirh£P. 
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ON  APPEALS  AND  WRITS  OF  ERROR; 

And  decided  during  the  Session  1828, 
9  Geo.  IV. 


ERROR.  Juiie24, 

1828. 

Rev.  Edw.  Drax  Free,  D.  D.  -  Plaintiff  in  Error.        '— ^^-^ 

Soiritual 

Montague  Burootne,  Esq.  -  Defendant  in  Error.       Court. 

Jurisdiction. 

The  Spiritual  Court  is  prevented,  by  the  Act  ay  Geo.  3,  c.  44,  Costs, 
from  proceeding  against  clergymen,  as  well  as  laymen,  for 
fornication  or  incontinence,  after  the  expiration  of  ei?ht 
months  from  the  time  of  the  offence  committed,  pro  salute 
anima  et  reformatioruR  morum:  but  the  Court  may  take 
cognizance  of  charges  of  that  description  against  clergy- 
men after  the  expiration  of  the  eight  months,  with  a  view 
to  suspension  or  deprivation,  or  other  punishment  merely 
clerical. — [Plaintiff  in  prohibition  not  allowed  his  costs 
where,  though  he  succeeded  in  a  minor  point,  he  failed  as 
to  the  main  object.] 


£RR0R,  to  reverse  a  judgment  in  Banco  Regis,  in 
an  action  of  prohibition.  Plaintiff  in  error  was  rector 
of  the  parish  of  Sutton,  in  the  county  of  Bedford- 
Defendant  in  error  was  a  parishioner  and  church- 
warden of  that  parish. 
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1828.  1^6  defendant  in  error,  in  October  1824,  exhibited 

*    "*    '      articles  aeainst  the  plaintiff  in  error,  in  the  Arches 

V.  *  '    Court  of  Canterbury,  for  fornication  and  various  other 

BURGOYiTE,    inm^oTalitics  committed  in  the  years  1810-13-14-15- 

17  and  22. 

The  libel  commenced  as  follows : 

"  In  the  Arches  Court  of  Canterbury. 

"  The  office  of  the  Judge  promoted  by  Montague 
BurgoynCj  Esq.  against  the  Reverend  Edward  Drax 
FreCy  doctor  in  divinity. 

"  In  the  name  of  God,  Amen. — ^We  John  NichoU, 
knight,  doctor  of  laws,  official  principal  of  the  Arches 
Court  of  Canterbury,  lawfully  constituted  to  you,  the 
Reverend  Edward  Drax  Free,  doctor  in  divinity,  rector 
of  the  parish  of  Sutton,  in  the  county  of  Bedford,  in 
the  archdeaconry  and  commissaryship  of  Bedford,  in 
the  diocese  of  Lincoln,  and  province  of  Canterbuiyi 
all  and  singular  the  heads,  positions,  articles,  and 
interrogatories  touching  tod  concerning  your  soul's 
healthy  and  the  lawful  correction  and  reformation  of 
your  manners  and  excesses^  and  more  especially  for  the 
crime  of  fornication  or  incontinence,  for  profane  curs- 
ing and  swearing,  indecent  conversation,  drunkenness 
and  immorality ;  for  your  lewd  and  profligate  life  and 
conversation;  for  neglect  of  Divine  service  on  divers 
Sundays ;  using  the  porch  of  the  church  of  the  said 
parish  as  a  stable,  and  foddering  cattle  therein,  and 
turning  out  swine  into  the  church-yard ;  for  refusing 
the  use  of  the  said  church  for  vestry  meetings  lawfully 
called ;  for  converting  to  your  own  use  and  profit  the 
lead  on  the  roof  of  the  chancel  of  the  said  church ;  for 
refusing  and  neglecting,  and  delaying,  to  baptize  cur 
christen  divers  children  of  your  parishioners ;  for  re- 
fusing and  neglecting  to  bury  sundry  corpses,  and  for 
requiring  illegal  fees  to  be  paid  to  you  for  baptisms 
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and  burials,  do,  by  virtue  of  our  office,  at  the  voluntary       i  ggg. 
promotion  of  Montague  Burgo}me,  esquire,  article  and 
object  as  follows : 

"  First. — ^We  article  and  object  to  you  the  said 
Edward  Drax  Free,  that  by  the  Ecclesiastical  laws, 
canons,  and  constitution  of  the  Church  of  England,  all 
clerks  and  ministers  in  holy  orders  are  particularly 
enjoined  and  required  to  be  grave,  decent,  reverend, 
and  orderly  in  their  general  deportment  and  behaviour 
in  every  respect,  and  to  abstain  from  fornication  or  in- 
continence, profaneness,  drunkenness,  profligacy,  or 
any  other  excess  whatever,  and  from  being  guilty  of 
any  indecency  themselves,  or  encouraging  the  same  in 
others,  but  on  the  contrary,  they  are  enjoined  at  all 
convenient  times  to  hear  or  read  some  of  the  Holy 
Scriptures,  or  to  occupy  themselves  with  some  other 
honest  study  or  exercise,  always  doing  the  thing  which 
shall  appertain  to  honesty,  and  endeavouring  the  profit 
of  the  Church  of  God,  having  in  mind  that  they  ought 
to  excel  all  others  in  purity  of  life,  and  to  be  examples 
to  other  people,  under  pain  of  deprivation  of  their  eccle* 
^iastical  benefices^  stispension  from  the  exercise  of  their 
clerical  functianSf  or  such  other  ecclesiastical  punish- 
ment or  censures,  as  the  exigency  of  the  case  and  the 
law  thereupon  may  require  and  authorize,  according 
to  the  nature  and  quality  of  their  offences,  and  this 
was  and  is  true,  public,  and  notorious,  and  so  much 
you,  the  said  Edward  Drax  Free,  do  know  or  have 
heard,  and  in  your  conscience  believe  to  be  true ;  and 
we  article  and  object  to  you  of  any  other  time  or  place, 
person,  or  thing,  and  every  thing  in  this  and  the  sub- 
sequent articles  contained  jointly  and  severally." 

Then  followed  the  various  articles  to  the  number  of 
thirty-one,  of  which  these  form  the  fifth  to  the  twelfth 
inclusive,  related  to  fornication  and  incontinence,  and 
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1823.       ^^  ^^  concluded  that  '^  the  said  Edwaid  Drax  Free 
' — '' — '      should  be  duly  and  canonically  punished  and  cor- 

V.  reeled  according  to  the  exigency  of  the  law." 
■^^^*^  The  plaintiff  in  error  disputed  the  jurisdiction  of 
the  Court,  on  the  ground  that  it  had  been  enacted  by 
the  27th  Geo.  3,  cap.  44,  that  '^  no  suit  should  be  com- 
menced in  any  Ecclesiastical  Court,  for  fornication  or 
incontinence,  after  the  expiration  of  eight  calendar 
months  from  the  time  when  such  offence  shall  have 
been  committed."  As  to  the  other  charges  of  immo- 
rality, independent  of  those  of  fornication  and  incon- 
tinence, the  plaintiff  in  error  did  not  attempt  to  impeach 
the  jurisdiction ;  and  the  only  point  now  to  be  deter- 
mined was,  whether  the  Ecclesiastical  Court  had  juris- 
diction in  respect  of  such  of  the  articles  as  imputed  to 
the  plaintiff  in  error  the  acts  of  fornication  and  incon- 
tinence. 

The  Ecclesiastical  Court  sustained  its  jurisdiction, 
and  the  plaintiff  in  error  applied  to  the  Court  of  K.  B. 
for  a  writ  of  prohibition,  and  that  Court,  for  the  pur- 
pose of  having  the  question  solemnly  decided,  ordered 
him  to  declare  in  prohibition ;  and  the  action  of  prohi- 
bition having  been  commenced,  and  the  question  raised 
on  the  face  of  tlie  declaration,  the  defendant  in  error 
demurred ;  and  the  Court,  after  argument,  decided  that 
the  Ecclesiastical  Court  had  no  jurisdiction  to  proceed 
on  the  charges  of  fornication  and  incontinence,  as  far 
as  they  related  to  the  soul's  health  and  refonnation  of 
manners,  but  that  it  might  take  cognizance  of  these 
offences  with  a  view  to  deprivation,  suspension,  or  other 
punishment  merely  clerical.     The  materials,  words  of 
Juikment  of   judgment,  are  these :  '^  Whereupon  all  and  singular, 
^^Be^  the  premises  being  seen,  and  by  the  Court  of  our  said 

Lord  the  King,  now  here  fully  understood,  and  mature 
deliberation  being  thereupon  had,  it  appears  to  the  said 


BURGOTMEy 
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Court  here,  that  the  said  declaration,  and  the  matters       1 828. 
therein  contained,  in  manner  and  form  as  the  same  are      ^""^^^ 

FBEEy  D.  D. 

above  stated  and  set  forth,  so  far  as  the  same  relate  to  v. 
the  proceeding  against  the  said  Edward  Drax  Free,  for 
fornication  or  incontinence  Jbr  the  purpose  only  of  his 
souFs  health  and  the  reformation  of  his  manners^  are 
su^cient  in  law  to  bar  the  said  Montague  Burgojme  from 
prosecuting  his  said  suit  in  the  said  Spiritual  Court,  &c. : 
and  that  the  declaration  aforesaid,  and  the  matters 
therein  contained  in  manner  and  form  as  the  same  are 
above  stated  and  set  forth,  so  far  as  the  same  relate  to 
those  offences  for  the  purpose  qfsuspensionj  or  deprivation^ 
or  other  punishment  merely  clerical^  and  also,  as  to  all 
the  other  matters  charged  against  him  the  said  Edward 
Drax  Free,  in  the  libel  in  the  court  below,  are  not 
sufficient  in  law  to  bar  the  said  Montague  Burgoyne 
from  prosecuting  his  said  suit  in  the  said  Spiritual 
Court,  &c. :  therefore  it  is  considered,  that  as  to  so 
much  of  the  said  libel  as  relates  to  the  proceedmg 
against  the  said  Edward  Drax  Free,  for  fornication  or 
incontinence,  for  the  purpose  only  of  his  soul's  health 
and  the  reformation  of  his  manners,  the  said  Montague 
Burgoyne  be  prohibited  from  proceeding  in  the  said 
Spiritual  Court,  and  that  as  to  so  much  of  the  said  libel 
as  relates  to  those  offences  for  the  purpose  of  suspen- 
sion, or  deprivation,  or  other  punishment  merely  clerical, 
and  also,  as  to  all  the  other  matters  charged  against  him 
the  said  Edward  Drax  Free,  that  the  said  Edward  Drax 
Free,  who  as  well,  &c.  take  nothing  by  his  said  bill, 
and  that  the  said  Montague  Burgo}me  do  go  thereof 
without  day,  &c. ;  it  is  also  considered  by  the  said 
Court,  of  our  said  Lord  the  King  now  here,  that  the 
said  Montague  Burgoyne  have  the  writ  of  our  said 
Lord  the  King,  of  consultation  of  and  upon  the  pre- 
.  mises  last  aforesaid,  to  the  said  Sir  John  Nicholl  to  be 
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1828,       directed,  and  therefore  it  is  signified  to  the  said  Sir 

John  NichoU,  that  he  proceed  in  the  said  suit  between 

v/"'    the  parties  aforesaid  of  and  upon  the  premises  last 

"mq!"'    aforesaid,  &c." 

A  question  arose  in  the  court  below,  whether  the 
Costs.  plaintiff  in  error,  having  partly  succeeded  in  his  prohi- 
bition, ought  not  to  have  his  costs,  to  which  the  plain- 
tiffs succeeding  in  prohibition  are  entitled  under  the 
statute.  But  as  in  this  case  the  plaintiff,  although  he 
succeeded  in  a  point  of  minor  importance,  had  failed 
as  to  the  main  purpose,  the  Court  declined  to  allow 
him  his  cOsts. 

On  this  judgment  the  plaintiff-  in  error  brought  his 
writ  of  error  returnable  before  the  Lords  in  Parliament, 
on  the  ground  that  the  judgment  of  prohibition,  as  far 
as  the  suit  related  to  fornication  and  incontinence, 
ought  to  have  been  absolute  and  unqualified,  and 
that  the  Court  ought  to  have  allowed  the  plaintiff 
his  costs. 

Henriiig,  S4th      The  cause  was  heard  on  the  S4th  June  ISSS^  and  it 
June  1828.      ^^  Contended  that  the  judgment  of  the  court  below 

ought  to  be  affirmed : — 

Ist.  Because  the  said  Act  of  27  Geo.  3,  was  intended 
only  to  apply  to  suits  instituted  in  Ecclesiastical 
Courts  against  laymen,  for  the  offences  in  the  said 
Act  mentioned. 

Sdly.  Because,  even  admitting  that  the  said  Act  of 
27  Geo.  8  was  intended  by  the  Legislature  to  apply  to 
suits  instituted  against  clerks,  as  well  as  to  those  insti- 
tuted against  laymen,  still  it  is  apparent  that  the  same 
was  not  intended  to  apply  or  extend  to  suits  instituted 
against  clerks,  so  far  as  the  same  may  be  instituted 
against  them  only  as  clerks,  and  for  deprivation  or 
suspension,  or  other  punishment  merely  clerical. 
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3dly.  Because  the  said  statute,  37  Geo.  3,  does  not,  ig^s. 
at  all  events,  prevent  the  Ecclesiastical  Court  from 
taking  cognizance  of  the  charges  of  fornication  or  in- 
continence, even  after  eight  calendar  months,  where 
such  charges  are  entertained  as  inductive  or  prefatory 
to  other  charges  clearly  within  the  jurisdiction  of  the 
said  Court. 

4thly.  And  in  so  far  as  respects  the  plaintiff's  claim 
to  costs :  Because  upon  the  judgment  awarded  in  this 
case  by  the  Court  of  King*s  Bench,  the  plaintiff  was 
not  entitled  to  costs  either  by  the  common  law  of  the 
land,  or  by  any  of  the  statutes  thereof.  ^ 

In  support  of  the  judgment  of  the  Court  of  King's 
Bench  on  the  main  question,  the  cases  of  Slader  v. 
Smallbrooke\  and  of  Tornishendr.  Thorpe^f  were  cited 
as  authorities  directly  in  point. 

Dr.  Addams  and  Mr.  Denman  for  plaintiff  in  error. 

Mr.  CampbeU  and  Dr.  Lushingtan  for  defendant  in 
error. 

Lard  Lj/ndhurstj  (Ch.) : — ^This  was  originally  a  suit  S6th  Jane, 
in  the  Spiritual  Court  against  the  reverend  doctor  jud^nt. 
Drax  Free,  upon  various  charges  of  fornication  and 
other  offences,  committed  from  1810  to  \M%^  and  the 
suit  was  instituted  in  18f24  nearly  two  years  after  the 
last  charge  mentioned  in  the  articles.  In  looking  at 
the  articles,  I  think  it  was  perfectly  competent  to  the 
Spiritual  Court  to  proceed  in  the  ordinaiy  way,  if  the 
articles  were  exhibited  in  time,  both  pro  salute  animee, 
and  for  deprivation.  In  the  Spiritual  Court,  it  was 
contended  for  Doctor  Free,  that  the  statute  37  Geo.  S, 

♦  1  Lev.  138.  t  2  Ld.  Ray.  1507. 
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1828.  ^«  ^>  ^^  ^  ^^  ^^  ^^^  proceeding,  but  the  replication 
*  "^ — '  was  over-ruled,  and  then  he  applied  to  die  Court  of 
r.  '  King's  Bench  for  a  writ  of  prohibition,  and  was  ordered 
by  that  Court  to  declare  in  prohibition.  The  Court 
of  King  s  Bench  was  bf  opinion  that  the  proceeding, 
as  far  as  it  was  pro  salute  animaSy  and  reformation  of 
manners,  was  barred  by  the  Act  even  in  the  case  of  a 
clergyman,  after  the  expiration  of  the  eight  months. 
But  a  much  more  important  question  arose,  and  that 
was,  whether  the  statute  applied  to  a  proceeding  in  the 
Spiritual  Court  for  the  purpose  of  deprivation;  and 
looking  at  the  title,  the  preamble,  and  the  provisions 
and  enactments  of  the  statute,  I  concur  with  the  Judge 
of  die  Court  of  K.  B.,  that  the  liniitation  of  eight  months 
does  not  apply  to  the  proceeding  in  the  Ecclesias- 
tical Court  for  the  purpose  of  deprivation. 

Then  as  to  the  form  of  the  proceeding,  I  stated  that 
the  Spiritual  Court,  in  the  ordinary  course,  might  pro- 
ceed on  articles,  if  exhibited  in  time,  pro  salute  animcey 
and  for  deprivation,  for  either  the  one  or  the  other,  or 
for  both.  The  Court  of  K.  B.  considered  the  statute  a 
bar  to  the  proceeding  as  far  as  it  was  pro  sa/ute  anitnWy 
but  their  judgment  allowed  the  Spiritual  Court  to  pro- 
ceed for  the  purpose  of  deprivation  only.  They  con- 
sidered the  articles  as  having  two  objects,  one  of  which 
was  out  of  time  by  the  statute,  to  the  other  they  decided 
that  the  statute  did  not  apply,  and  allowed  a  consul- 
tation. 

I  think  that  the  Court  of  K.  B.  was  warranted  in 
this  judgment  both  on  principle  and  authority.  The 
case  of  Slader  and  SmaUbrooke*  was  one  in  which 
proceedings  were  instituted  against  a  clergyman  who 
had  forged  his  orders  ;  and  on  application  for  a  pro- 

*  1  Lev,  138. 
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hibition,  llie  Court  of  K.  B,  held  that  the  Spiritual  1828. 
Court  had  no  power  to  proceed  agamst  the  accused  ..  "  ^ 
.with  any  view  to  a  judgment  against  him  for  the  ». 

crime  of  foi^ery,  but  that  the  Spiritual  Court  might  *^^."*' 
inquire  into  the  charge  of  forgery  with  a  view  to 
deprivation.  So,  although  the  ecclesiastical  tribunal 
cannot  punish  for  forgery,  it  may  inquire  into  the 
question  pf  forgery  with  a  view  to  deprivation  only. 
That  case  applies  directly  to  the  present.  The 
Spiritual  Court  cannot  proceed  against  Dr.  Free  pro 
iokUe  ammce  et  reformatione  mommy  yet  it  may  inquire 
into  the  question  of  incontinence  with  a  view  to  a 
sentence  of  deprivation.  So  in  the  case  of  Townshend 
and  Thorpe*  the  Court  proceeded  on  the  same  distinc- 
tion. Both  cases  are  similar  in  principle  to  the  present. 
The  Spiritual  Court  may  proceed  for  deprivation  only, 
and  for  that  purpose  it  may  proceed  in  the  manner, 
and  with  the  forms  and  ceremony  necessary  for  a  sen- 
tence of  deprivation.  I  think  therefore  that  the  judg^ 
ment  ought  to  be  affirmed. 

Then  as  to  the  question  of  costs,  I  had  some  doubts  Costs, 
on  that  point  at  the  hearing.  Before  the  8th  and  9th 
of  Gul.  3«  the  plaintiff,  though  he  succeeded,  had  no 
costs.  By  that  Act  it  was  provided,  that  if  the  judg- 
ment was  for  him,  he  should  have  his  costs.  What  is 
the  case  here?  The  judgment  is,  that  the  Spiritual 
Court  cannot  proceed  pro  salute  animce,  but  that  it 
may  proceed  for  the  main  object,  which  is  deprivation. 
This  is  a  judgment  at  least  as  much  in  favour  of  the 
defendant  in  prohibition  as  in  favour  of  the  plaintiff, 
and  it  cannot  be  supposed  that  in  such  a  case  it  was 
the  intention  of  the  Legislature  that  the  plaintiff 
should  have  his  costs.     This  was  a  case  which  the 

*  a  Ld.  Rty.  507. 
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1838.  Legislature  had  not  in  contemplation,  and  is  a  casus 

^"^    '  omissus.    I  aeree  therefore  with  the  Court  of  K.  B. 

«.  that  in  this  case  the  plaintiff  in  prohibition  is  not 

''•!1""'  entitled  to  his  costs. 


Judgment  of 


R.B.  affirmed.  Judgment  of  the  Court  below  affirmed, 

with  100/.  costs. 


(For  proceedinga  in  the  K.B.  vide  5  Bsn.  &  Cress.  400—765.) 
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APPEAL,  S6thMaidi, 

Sd  April, 
FROM   THE   COURT   OF    EXCHEQUER,     IRELAND.  1828. 


Trant     - 

DWYER     - 


Appellant. 
Respondents. 


Notice  in  iSio,  under  the  Tenantry  Act,  by  a  landlord  to 
a  tenant  of  a  lease  for  lives  renewable  for  ever,  to  pay  his 
several  fines  and  to  renew.  Tenant  ready  to  pay  his  fines 
immediately  on  notice ;  but  a  difficulty  arises  respecting 
collateral  matters  of  encroachment  and  breach  of  covenant, 
and  a  correspondence  on  these  points  takes  place  between 
the  parties ;  and,  in  point  of  fact,  no  tender  of  the  fines  is 
made  till  upwards  of  three  years  after  the  notice :  held 
that,  as  the  landlord  knew  that  the  tenant  was  always  ready 
to  pay  the  fines,  and  that  as  the  difficulty  in  the  way  of 
renewal  arose  from  a  collateral  matter,  the  principle  of  nesr- 
lect  or  unreasonable  delay  did  not  apply  here,  as  the  land- 
lord might  have  accepted  the  fines  and  renewed  without 
prejudice  to  his  rights  as  to  the  collateral  pointSi  and  that 
the  want  of  tender,  under  the  circumstances,  was  imma- 
terial, as  Uie  tenant  knew  that  the  fines,  though  tendered, 
would  not  be  accepted.  Adjudged  that  the  tenant  was 
entitled  to  a  renewal,  reserving  the  rights  of  the  landlord 
as  to  the  collateral  matters. 


Lease  for 

LiTes* 

Tenantry  Act. 

Encroecb- 

ment. 
CoTenant. 


In  1748  Stephen  Rice,  being  seised  in  fee  of  the  lands  Origina]  lease, 

of  Ballynahow  and  others,  in  the  county  of  Tipperary, 

including  a  considerable  portion  of  turf  bog  contiguous 

to  the  arable  and  pasture  grounds,  demised  the  lands 

of  BaUynabow  to  Samuel  Hughes^  Mary  Hughes,  and 

Edward  Dawson,  at  the  yearly  rent  of  150/.    The 

lease  contained  th6  following  covenant  against  waste : 

^'  That  said  Samuel  Hughes,  his  beiraor  assigns,  should  Covenant 

"  not  commit  or  wilfully  suffer  to  be  committed  any  ■®"^'  '^■*^' 

"  waste  on  the  pr^nises,  and  should  cut  his  or  their  turf 

"  in  straight  drains,  to  be  cut  sloping  one  foot  narrower 
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*^  for  every  foot  in  depth,  and  agreeable  to  the  natural 
^^  fall  of  the  land,  and  of  such  an  equal  depth  as  to 
^^  preserve  an  hanging  level  at  the  bottom,  and  to  begin 
'^  at  the  lowest  part  of  the  ground  where  such  drain 
**  or  drains  should  from  time  to  time  be  cut,  and  that 
'^  he  or  they  should  leave  at  convenient  distances  on 
^^  such  drains  parts  uncut  of  ten  feet  in  breadth  each 
^^  part  for  bridges,  and  bore  holes  underneath  on  a  level 
^'  with  the  bottom  of  such  drains  to  let  the  water  pass, 
"  and  that  he  or  they  should  pay  1  /.  sterling  for  every 
*^  perch  of  bog  which  should  be  cut  on  the  premises 
'^  during  said  demise  other  than  as  is  thereby  covenanted 
"  and  that  yearly,  to  be  recovered  and  distrained  for 
*^  ^  an  additional  rent.'* 

In  1755  the  interest  of  Stephen  Rice  in  these  lands 
came  into  the  hands  of  appellant's  father,  Dominick 
Trant,  who  then  agreed  with  Hughes  to  renew  his  lease 
for  ever  in  paypient  of  a  renewal  fine  of  10  /.  on  the 
fall  of  each  life.  Samuel  Hughes  died  in  17S5,  and 
his  interest  became  vested  in  Charles  O'Neil,  who 
paid  to  appellant's  father  the  renewal  fines  due  on  the 
fall  of  the  lives  of  Samuel  Hughes  and  Edward  Dawson, 
two  of  the  cestui  que  vies  named  in  the  original  lease 
of  174s,  and  nominated  Francis  Annesley  Hughes,  and 
Mary  Hughes  the  younger,  as  the  lives  to  be  substi- 
tuted in  their  stead.  O'Neil  afterwards  assigned  his 
interest  to  Cooper  Crawford,  subject  to  a  mortgage  for 
S,000/.,  which  mortgage  was  assigned  to  the  respondent 
John  Dwyer,  who  obtained  a  further  mortgage  of  the 
equity  of  redemption  from  Cooper  Crawford  for  1,000  L 
Cooper  Crawford  sub-let  the  lands  to  John  O'Meara. 

Dominick  Trant  died  in  1790,  while  appellant,  his 
son  and  heir,  was  a  minor.  When  appellant  came  of 
age  in  1800,  he  went  to  England,  where  he  remained 
till  1808.     In  that  year  Mary  Hughes,  the  elder,  one 
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of  the  lives  in  the  original  lease,  died.     The  appellant        \  $28. 
apprehending  that  Crawford  and   O'Meara  had  en- 
croached on  the  bog,  and  cut  turf  in  a  manner  not 
authorized  by  the  covenant  in  the  lease  of  17^8,  in 
December  1810  caused  the  following  notice,  under  the 
Irish  Tenantry  Act,  to  be  served  on  Cooper  Crawford : 
"  Whereas  Stephen  Rice,  formerly  of  Mount  Rice,  in        isio. 
''  the  county  of  Kildare,  esquire,  deceased,  by  indenture  the  Irish 
bearing  date  the  7th  day  of  January  1748,  did  demise  Tenantiy  Act. 
unto  Samuel  Hughes,  deceased,  the  town  and  lands 
of  Ballynahow,    in   the  county  of  Tipperary,  for 
•*  the  lives  of  said  Samuel  Hughes,  Mary  Hughes, 
otherwise  English,  his  wife,  and  of  Edward  Dawson, 
of  Moynard,  in  the  county  of  Tipperary,  gent.,  at 
the  yearly  rent  of  150  /.  sterling.     And  whereas  all 
the  estate,  right  and  title  of  the  said  Stephen  Rice 
in  and  to  the  said  lands  and  premises  is  now  legally 
vested  in  me,  and  you  claim  all  the  right,  title  and 
interest  of  the  said  Samuel  Hughes  in  and  to  the  said 
lands,  together  with  some  agreement  for  a  renewal 
"  thereofuponpaymentof  arenewalfineof  10/.  sterling 
upon  the  fall  of  each  life.    And  whereas  all  the  said 
lives  in  said  lease  of  the  7th  day  of  January  1748, 
are  long  since  dead.     And  whereas  you  have  taken 
possession  of  a  large  tract  of  the  bog  of  Lower  Dovea 
**  belonging  to  me,   and  insist  upon  holding  same  as 
^*  part  of  said  lands  of  Ballynahow,  and  have  cut  and 
disposed  of  large  quantities  of  turf  upon  the  said 
bog,  contrary  to  the  express  covenant  in  said  lease 
of  7th  of  January  1748.     Now  take  notice.  That 
I  require  you  forthwith  to  pay  me  up  all  rent  due 
''  out  of  said  lands,  together  with  the  sum  of  372 /.  12^. 
'*  due  for  renewal  fines,  septennial  fines,  and  interest 
due  upon  the  deaths  of  the  said  Samuel  Hughes, 
Mary  Hughes,  and  Edward  Dawson.     And  I  also 
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^'  require  you  to  restore  to  me  the  possession  of  sucli 
'^  parts  of  the  said  bog  of  Lower  Dovea  as  you  have 
^^  so  possessed  yourself  of,  and  likewise  to  pay  to  me 
"  the  sum  of  1  /.  sterling  for  every  perch  of  turf  cut  on 
'^  the  said  bog  contrary  to  the  covenant  in  said  lease 
^'  of  7th  January  1748.  And  take  notice,  That  unless 
^'  you  forthwith  comply  with  this  reasonable  request 

(which  I  have  heretofore  repeatedly  called  upon  you 

to  do  without  effect),  I  will  not  hereafter  consider 
'^  myself  bound  to  renew  your  lease  of  said  premises, 
'^  and  will  take  such  proceedings  as  I  shall  be  advised  to 
''  recover  the  possession  thereof,  discharged  of  any 
^^  lease  or  claim  you  may  have  for  a  renewal.  Dated 
«  this  20th  day  of  December  181 0.'' 

(signed)    John  Trant. 

"  To  Cooper  Crawford,  esq. 

"  and  all  others  concerned." 

In  this  notice  the  appellant,  not  being  aware  of  the 
renewals  by  O'Neil  with  his  father,-  miscalculated  the 
fines,  but  was  immediately  set  right  on  that  point- 
Upon  service  of  this  notice,  a  correspondence  took 
place  between  appellant  and  Ci^^ord  relative  to  the 
adjustment  of  the  question  of  the  boundary  of  the  bog, 
and  the  breaches  of  covenants  previous  to  granting 
a  renewal, — ^no  reference  being  then  made  to  any  diffi- 
culty arising  from  the  nonpayment  of  renewal  fines ; 
and  under  these  circumstances,  no  tender  was,  in  point 
of  fact,  made  till  1814.  While  the  correspondence  for 
the  adjustment  was  going  on,  another  life^  that  of 
Mary  Hughes  the  younger,  fell  in  February  1812,  and 
in  October  of  that  year  the  appellant  declined  to  renew 
at  all,  on  the  ground  stated  in  the  notice,  and  the 
unreasonable  delay  in  tendering  the  renewal  fines. 

In  February  1814  the  fines  were  tendered ;  and  upon 
refusal  by  the  appellant  to  renew,  Cooper  Crawford 
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and  respondent  Dwyer  filed  a  bill  for  renewal  in  the       i8S8. 
Court  of  Exchequer ;  and  in  June  1816  it  was  ordered      ^j^^ 
by  the   Court  that  the   cause  should  stand,   with      '   t;. 
libartj  to  the  appellant  to  bring  an  ejectment  against  jQ^jT^^f** 
Cooper  Crawford  for  the  recovery  of  the  portion  of  the  tai  oid«r.  . 
lands  alleged  to  be  encroached  upon,  and  also  any 
action  of  covenant  that  he  might  think  fit,  Crawford 
being  at  the  same  time  put  under  the  terms  requisite 
for  the  due  trial  of  the  causes.     The  actions  were 
accordingly  brought,  and  when  nearly  ready  for  trial. 
Cooper  Crawford  died,  and  the  suits  abated  \  but  the 
appellant  proceeded  with  an'  ejectment  against  the  sub- 
tenant O'Meara,  who  defended  under  the  terms  of  the 
decretal  order ;  and  the  appellant  recovered  234  acres^ 
and  in  1817  took  possession  of  the  lands  so  recovered. 
In  1818  the  respondent  revived  the  suit  in  the  Exche- 
quer against  the  appellant;  and  in  June  1820,  the 
appellant,  having  neglected  to  apply  to  the  Court  to 
put  the  respondent  under  terms  as  to  the  action  of 
covemant,  the  Court — 

'^  Decreed  a  renewal  of  the  lease  of  17^8,  according  Jane  laso: 
"  to  the  covenant  contained  in  the  deed  of  1 755,  upon  ^"^  *^*^'*** 
"  payment  of  all  sums  due  for  rent  and  renewal  fines, 
'*  to  be  calculated  according  to  the  usual  course  of 
the  Court,  and  of  all  costs  of  law,  and  the  costs  of 
of  this  cause,  &c«  so  as  not  to  include  in  the  renewal 
the  premises  recovered  in  the  ejectment ;  and  Trant 
was  ordered  to  execute  the  lease  to  Dwyer,  with 
a  declaration  that  such  renewal  was  made  to  Dwyer 
"  as  mortgagee,  as  liable  to  the  equity  of  redemption 
^^  reserved  upon  the  mortgages  of  the  original  lease ; 
and  Dwyer  was  decreed  entitled  to  tack  to  his 
mortgages  what  he  should  pay  in  pursuance  of  the 
decree ;  and  the  decree  was  to  be  without  prejudice 
to  any  action  which  the  landlord  Trant  might  be 
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**  advised  to  bring  against  the  representatives  of 
"  Cooper  Crawford  or  John  O'Meara,  or  either  of  them, 
*^  for  breaches  of  any  covenant  contained  in  the  original 
"  lease  since  the  same  vested  in  Cooper  Crawford.** 

From  this  decree  the  landlord  appealed,  for  these 
reasons : — 

1st,  Because  the  respondent,  the  only  party  seeking 
relief  in  this  cause  in  the  court  below,  must  be  affected 
by  the  gross  laches  and  neglect  which  have  occurred 
on  the  part  of  the  tenant  in  this  case  in  so  long  omit- 
ting to  pay  the  renewal  fines,  and  to  take  out  the 
required  renewal ;  no  tender  of  any  fine  for  renewal, 
or  of  any  compensation  to  the  landlord  for  the  tortious 
acts  of  the  tenant,  and  those  claiming  under  him, 
having  been  made  by  the  respondent,  or  any  other 
person,  until  after  more  than  three  years  from  the  ser- 
vice of  appellant Vnotice  of  the  20th  December  1810, 
which  expressly  required  such  renewal  to  be  taken 
out  forthwith,  which  neglect  has  been  aggravated  in 
the  present  instance  by  such  flagrant  and  wilful 
violation  of  the  covenants  contained  in  the  said  original 
lease  of  17^8. 

2d,  Because  the  respondent  was  bound  at  his  peril 
to  act  upon  the  service  of  said  notice  to  renew  so  made 
on  Cooper  Crawford,  his  mortgagor,  appellants  imme- 
diate tenant  of  the  said  demised  lands,  and  the  only 
party  on  whom  it  was  incumbent  on  appellant  to 
serve  such  notice ;  and  particularly  as  appellant,  until 
the  filing  of  respondent's  original  bill  in  this  cause, 
was  altogether  unapprized  and  ignorant  of  respondent's 
title  or  interest  in  the  said  lease. 

3d,  Because  although  appellant  may  by  his  notice 
of  the  20th  December  1810  have  demanded  a  greater 
sum  for  renewal  fines  and  interest  thereon  than  he  was 
then  entitled  to  demand,  ^  yet  the  lessee  seeking  the 
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benefit  of  such  renewal,  was  bound  thereupon  to  have    -'  i828. 
set  his  landlord  right  as  to  his  said  mistake,  and  to 
have  ascertained  and  tendered  to  him  the  sum  really  due  o. 

for  such  fines,  without  further  unreasonable  delay,  which 
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he  did  not  do,  nor  tender  any  sum  whatsoever  for  the  p  c.^470.  ^^ 
said  fines  for  upwards  of  three  years  after  the  service  ?^^  ^* 
of  the  said  notice.  5  Dow.  p.c. 

4th.  Because  a  tenant  abusing:  the  trust  and  confi-  ^^' 
dence  which  subsists  between  him  and  his  landlord,  day,  is  Ves. 
wilfully  violating  the  covenants  in  his  lease,  and  con-  ^^^^^^  y. 
vertinff  the  possession  with  which  he  has  been  en-  Buckley, 

.  .  3  Price«  200 

trusted  into  the  means  and  instrument  of  encroachment 
on  his  landlord's  adjoining  estate,  and  of  defacing  the 
bounds  and  land-marks  of  the  farm  committed  to  his 
possession,  and  after  so  doing,  claiming  to  retain  such 
encroachment  for  his  own  benefit  against  his  landlord, 
and  obliging  such  landlord  to  bring  an  ejectment  in 
order  to  recover  possession  thereof,  thereby  forfeits  all 
claim  on  such  landlord  for  a  renewal  of  his  original 
lease,  as  well  as  all  title  to  assistance  from  a  court  of 
equity  to  compel  same. 

5th.  Because,  even  if  any  renewal  of  the  tenant^s 
mterest  ought  to  be  decreed  in  this  case,  such  decree 
ought  at  least  to  have  imposed  upon  him  the  terms  of 
msJcing  full  satisfaction  or  compensation  to  the  ap- 
pellant for  his  damages  by  reason  of  such  breaches  of 
covenant,  as  also  for  the  mesne  rates  due  to  appel- 
lant in  respect  of  such  wrongful  encroachments  on  his 
estate,  the  ascertainment  and  payment  of  which  da- 
mages and  mesne  rates  ought  to  have  been  made  pre- 
liminary to  any  such  renewal,  and  for  the  recovery 
whereof  appellant  under  the  circumstances  is  left 
without  remedy,  the  legal  estate  under  the  lease  of 
1748  having  long  ago  expired,  and  with  it  the  cove- 
nants contained  therein  determined.     And  it  was  the 
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1 828.       more  incumbent  on  the  Court  to  impose  such  terms  on 
the  party  seeking  the  renewal  in  this  case,  since  it 
«.  appeared  that  said  Cooper  Crawford  and  John  O'Meara, 

the  under-tenant  of  the  lands,  have  both  died  insolvent. 
Sixth.  Because  the  said  decree,  in  professing  to  leave 
the  appellant  at  liberty  to  prosecute  any  action  he 
might  be  advised  to  brihg  against  the  representatives 
of  the  said  Cooper  Crawford  and  John  O'Meara,  or 
either  of  them,  for  breaches  of  any  covenant  contained 
in  the  original  lease  since  same  had  vested  in  the  said 
Cooper  Crawford,  altogether  omits  to  provide  any 
means  whereby  appellant  might  be  enabled  to  main- 
tain any  such  action,  or  to  recover  any  fruits  from  it, 
such  action  not  being  at  all  maintainable  without  the 
aid  of  the  Court  imposing  terms  similar  to  those  con- 
tained in  the  decretal  order  of  the  Court  of  the  2d  June 
1815,  in  pronouncing  which  order  it  appeal's  to  have 
been  the  opinion  and  intention  of  the  said  Court  that 
the  immediate  tenant  of  the  lands  should  be  held 
responsible  for  such  breaches  of  covenant  committed 
by  his  under-tenants. 

Lastly.  >  Because  the  respondent  in  this  case  is  to  be 
considered  as  standing  in  the  situation  either  of  inune- 
diate  tenant  of  appellant,  in  which  case  he  must  be 
held  responsible  for  the  fraudulent  misconduct  and 
waste  committed  by  his  under-tenants,  and  by  reason 
thereof  to  have  forfeited  his  claim  to  any  renewal  of 
his  lease,  or  else  in  that  of  a  mortgage  creditor  of  such 
tenant,  in  which  character  he  cannot  (it  would  seem) 
be  entitled  to  any  relief  in  the  premises  beyond  the 
preservation  of  his  mortgage  security  for  his  own 
benefit  alone,  which  relief  ought  not  to  be  extended 
incidentally  (as  has  been  done  by  the  decree  appealed 
from,)  to  give  the  benefit  of  a  renewal  to  the  represen- 
tatives of  the  mortgagor,  and  to  such  fraudulent  and 
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defaulting  under-tenants,  who  had  so  forfeited  their       issg. 
right  to  such  renewal :  and  the  rather  in  this  case, 
when  appellant  by  his  counsel  at  the  hearing  below  o. 

offered,  as  he  now  again  does,  in  case  this  Honourable 
House  should  consider  respondent  entitled  thereto,,  to 
pay  respondent  the  balance  due  on  the  foot  of  his  said 
mortgage,  on  having  the  bill  in  this  case  dismissed. 

In  this  case  it  may  be  proper  to  observe  that  the 
landlord  accepted  the  rents  up  to  the  year  1815. 

Argued  for  the  Respondent : — It  was  in  evidence  26th  March 
that,  in  this  case,  the  landlord  was  in  fault  and  not  the 
tensint,  as  the  tenant  had  always  been  ready  to  renew,  ' 
and  pay  the  fines,  but  the  landlord  had  refused,  and 
therefore  the  Tenantry  Act  did  not  apply.  [Lord  Chan- 
cellar — ^The  tenant  here  was  always  ready  to  pay  the 
fines :  the  dispute  was  about  a  collateral  matter] 
There  was  no  clause  of  forfeiture  in  this  lease,  and  the 
final  decree  reserved  the  right  to  the  landlord  to  pro- 
ceed for  damages  for  breach  of  covenants,  against  the 
representatives  of  Cooper  Crawford.  The  damages 
were  the  principle  of  the  original  decree,  which  pro- 
ceeded on  the  ground  that  the  tenant  had  a  right  to  a 
renewal ;  and  the  landlord  might  have  applied  to  the 
court  in  equity  to  stay  proceedings  till  the  question  of 
damages  should  be  determined,  and  he  did  not ;  and 
the  Court,  although  it  did  not  think  proper  to  postpone 
the  renewal,  still  reserved,  by  its  final  decree,  the 
right  of  the  landlord  to  bring  his  action  for  damages 
for  the- breach  of  covenant.  As  to  the  question  of  for- 
feiture, the  cases  in  Vesey  and  Price  did  not  apply, 
and  the  rents  were  received  from  the  respondent  by  the 
landlord  till  1815.  The  landlord  prosecuted  his  suit 
for  the  bog  land,  which  would  have  been  superfluous 
if  the  whole  had  been  forfeited.      [Lord  Chancellor — 
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1 828.       The  extent  of  the  bog  was  never  ascertained  till  the 
ejectment.]     He  might  have  got  his  rent  for  the  bog 
v.  land  in  another  way,  but  what  had  that  to  do  with  the 

forfeiture  ?  In  law  and  equity  forfeitures  are  odious. 
Notice  should  have  been  given  to  the  respondent, 
who  was  assignee  of  the  interest  in  the  term  during 
the  whole  extent  of  it.— (Lord  liedesdakj  in  Barrett 
V.  Bourke), 

Argued  for  the  Appellant : — The  Courts  in  Ireland 
seemed  determined  to  oppose  the  judgment  of  Lord 
Thurlow  in  the  case  of  Murray  \.  Bateman*,  and  there- 
fore the  judgment  in  the  present  case  was  easily  ac- 
counted for.  If  all  the  lives  were  gone  before  the 
tenant  properly  applied  for  a  renewal,  then  the  right 
of  renewal  was  gone ;  and  this  was  the  case  in  the  pre- 
sent instance.  Then,  had  the  tenant  a  good  claim 
for  renewal  under  the  Tenantry  Act  ?  That  Act  was 
passed  to  relieve  in  cases  of  simple  neglect ;  and  so  it 
had  been  held  in  the  cases  in  Dow,  and  in  the  case  of 
Burton  and  Scrivefiy  not  yet  reported.  It  was  only  in 
such  cases  that  notice  on  the  part  of  the  landlord  was 
required  by  the  Tenantry  Act.  In  the  case  of  wilful 
delay  and  neglect  to  renew  no  notice  was  required,  and 
even  under  the  Tenantry  Act  the  right  of  renewal  was 
forfeited ;  and  here  there  was  wilful  neglect  and  delay ; 
and  then,  supposing  notice  to  be  necessary,  there  was 
wilful  neglect  and  delay  after  notice.  As  to  this  point, 
even  an  informal  notice  by  the  landlord  was  material,  as 
calling  the  attention  of  the  tenant  to  his  duty,  as  had  been 
held  in  the  cases  in  Dow ;  and  an  improper  delay  after 
such  a  notice  was  fatal :  and  in  one  of  these  cases,  five 
months  delay  had  been  held  fatal,  and  in  another, 
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Bine  months;  and  here  there  had  been  a  delay  after       ig^s. 
notice  from  October  1812  to  February   1814.     So, 
looking  at  the  general  rule  in  Equity,  or  at  the  Ten-  v, 

antry  Act,  the  right  of  renewal  in  this  case  was  gone. 
[Lord  Chancellor. — Suppose  you  were  wrong  in  the 
refusal  to  renew  in  the  lifetime  of  Mary  Hughes  the 
younger,  can  you  avail  yourself  of  the  death  of  Mary 
Hughes  afterwards  ?] — ^We  were  not  wrong.  They  * 
demanded  a  renewal,  but  what  renewal  ?  they  asked 
for  a  renewal  with  from  tfOO  to  300  acres  of  bog  land 
not  comprised  in  the  original  lease.  It  was  ascertained 
that  they  were  wrong  in  that,  and  therefore  they  were 
to  blame,  and  not  we.  We  took  steps  to  ascertain  the 
amount  of  their  encroachments,  and  having  done  so, 
we  sent  them  notice  that  we  were  ready  to  renew  with- 
out including  the  encroachments;  but  they  did  not 
renew,  and  they  cannot  found  an  equity  on  their  own 
unreasonable  demands.  We  were  not  bound  to  know 
the  interest  which  Dwyer  had  in  the  premises,  and 
were  not  bound  to  give  him  notice ;  and  Dwyer  himself 
acted  throughout  on  the  supposition  that  Cooper  Craw- 
ford was  the  person  to  whom  notice  ought  to  have  been 
given.  As  to  the  leave  to  bring  our  action  of  damages 
for  breach  of  covenant,  we  knew  not  against  whom  to 
bring  our  action,  nor  has  the  Court  pointed  it  out  to 
us ;  and  if  a  renewal  should  be  at  all  decreed,  it  must 
at  least  be  on  the  condition  that  the  respondent  shall 
make  good  all  our  losses  by  the  breach  of  covenants. 

Lord  Lyndhurst  (Chancellor) : — ^The  facts  of  this  case  2d  April, 

1828 

commence  with  a  lease  for  three  lives,  granted  by  a  judgment. 
Mr.  Rice  to  a  Mr.  Samuel  Hughes,  of  a  certain  divi- 
sion of  lands,    called  Ball3mahow,  in  the  county  of 
Tipperary,  upon  payment  of  150/.  yearly  rent.     There 
"was  afterwards  an  agreement  to  renew  the  lease  upon 
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lives  for  ever,  upon  certain  terms  specified*  The  iiK 
terest  of  Rice  became  afterwards  vested  in  the  appel- 
lant,  Trant,  and  that  of  Hughes  in  a  Cooper  Crawford, 
and  his  under-tenant,  a  person  of  the  name  of  O^Meara, 
and  Crawford  mortgaged  his  interest  to  the  respondent 
Dwyer.  In  1787  two  of  the  lives  in  the  original  lease 
had  fallen,  and  the  lease  was  renewed  for  two  other 
lives,  and  the  proper  fines  paid.  In  1808,  Mary 
Hughes,  the  last  of  the  lives  in  the  original  lease,  died. 
In  1810,  Mr.  Trant,  the  appellant,  thought  that  the 
lessees  had  encroached  unwarrantably  on  a  part  of  his 
estate,  and  had  committed  a  breach  of  covenant  in  the 
manner  of  cutting  turf^  and  not  being  aware  at  the  time 
of  the  renewal  in  1787)  he  sent  the  following  notice  to 
Cooper  Crawford,  the  tenant.  (See  the  notice  ante). 

It  was  found,  however,  that  two  of  the  lives  had  h^exk 
renewed  in  1787^  and  that  in  1810,  only  one  fine  was 
due  for  renewal.  In  1812,  another  of  the  lives  dropped, 
and,  in  point  of  &ct,  no  actual  tender  of  the  fines  was 
made  till  1814,  more  than  three  years  after  the  notice  in 
1810;  and  under  these  circumstances  it  was  contended 
that  this  was  an  unreasonable  delay  on  the  part  of  the 
tenant,  and  that  therefore  the  right  of  renewal,  under 
the  Tenantry  Act,  became  forfeited.  This  was  the 
main  question  below,  and  it  was  the  main  questi<m 
here  ;  and  there  is  no  doubt  but  tliat  if  the  matter  had 
rested  there,  the  delay  of  three  years  would  be  an  \m- 
reasonable  neglect,  and  the  tenant  would  have  forfeited 
his  right  of  renewal.  But  immediately  after  the  notice, 
a  correspondence  took  place  between  the  parties,  not 
with  respect  to  the  fines,  which  were  not  in  contest 
after  the  explanation  as  to  the  renewals  in  1787>  hut 
merely  as  to  the  encroachment  and  breaches  of  cove- 
nant. It  appears  that  the  tenant  was  ready  at  any  time 
to  pay  the  fines,  but  the  landlord  was  unwilling  to 
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renew,  until  he  had  ascertained  how  the  matter  stood  193$. 

with  regard  to  the  encroachmenti  and  having  found  *    "^    ' 
that,  in  point  of  fact,  there  was  an  encroachment,  he         9. 

refused  to  renew  at  all.  DWT»g. 

Then^  under  these  circumstances,  when  the  tenant  ^^  **>•  "g^.^ 

to  rPDCW&l  18 

was  ready,  immediately  on  notice,  to  pay  the  fine,  the  not  foHeited. 
question  is,  whether  the  right  of  renewal  has  been  for- 
feited ?  I  think  your  Lordships  will  be  clearly  of  opinion 
that  it  has  not.  It  was  useless,  under  the  circumstances, 
to  make  a  tender  of  the  fine,  nor  was  it  at  all  necessary, 
for  the  landlord  was  aware  that  the  tenant  was  ready 
to  pay  the  fine,  and  the  tenant  knew,  that  although 
he  had  tendered  it,  it  would  not  have  been  accepted. 

But  then  it  was  argued,  that  as  the  tenant  had 
actually  encroached  on  the  lands  of  the  appellant,  and 
had  thereby  occasioned  the  delay  in  renewing,  he 
ought  not  to  be  allowed  to  take  advantage  of  his  own 
wrong.     But  this  does  not  bear  upon  the  case,  as  the  Landlord 
landlord  might  have  renewed  without  prejudice  to  the  "Sewed  with- 
questions  of •  encroachment  and  breach  of  covenant;  ©nt prejudice 
and  it  was  clear  that  the  landlord  would  not  have  ac^  queiuons. 
cepted  the  fine  if  tendered.    It  wa3  remarked,  however, 
that  the  fines  had  been  tendered  in  1814,  but  that 
was  merely  as  a  preliminary  to  the  commencement  of 
the  suit. 

Then  it  was  said  that  another  life,  that  of  Mary 
Hughes  the  younger,  had  dropped  in  1812 ;  but  she 
died  in  the  beginning  of  that  year,  while  this  corres- 
pondence was  going  on.  Then  it  was  said  that  there 
was  no  clear  evidence  to  show  that  the  last  of  the 
lives,  called  sometimes  Francis  Hughes,  and  sometimes 
Annesley  Hughes,  and  sometimes  Francis  Annesley 
Hughes,  was  still  in  existence ;  but  I  think  that  there 
is  evidence  that  the  Hughes,  whether  called  Francis, 
or  Annesley,  or  Francis  Annesley,  in  the  pleadings 
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1828.       mentioned,  is  living;  there  is  sufficient  to  identify  him 
as  the  Hughes  named  in  the  cause,  and,  upon  the 
9.  whole,  I  think  the  decree  right. 

Another  question  arose  as  to  the  form  of  the  decree, 
right.  with  reference  to  the  breaches  of  covenant.     The  facts 

Question  of  as  to  this  part  of  the  case  are  these  :  By  the  original 
andbreacTof'  decree  the  landlord  was  allowed  to  bring  two  actions, 
covenant.        q^^^  ^f  ejectment  for  the  lands  alleged  to  have  been 

improperly  encroached  upon ;  and  the  other,  for  dama- 
ges for  breaches  of  covenant.  The  actions  were 
brought,  but  the  tenant.  Cooper  Crawford,  died,  and 
the  actions  abated ;  but  it  was  still  easy  to  go  on  with 
the  ejectment,  and  that  action  did  proceed  against  the 
sub-tenant,  O^Meara,  and  the  appellant,  by  that  action 
recovered  2S5  acres  of  land,  and  so  far  the  suit  was 
effectual.  Nothing  could  be  made  of  the  action  of 
covenant  without  application  to  the  Court ;  but  it  was 
competent  to  the  appellant  to  have  applied  to  the 
Court  to  put  the  respondent  under  terms,  in  order  to 
have  that  action  tried ;  but  he  made  no  such  applica- 
tion, and  that  being  the  case,  it  is  too  late  for  him  to 
find  fault  with  the  decree  on  that  ground  now;  and 
I  propose  that  the  decree  of  the  Court  of  Exchequer 
be,  in  all  respects,  confirmed. 

Affirmed,  with  100/.  Costs. 
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A  master,  in  order  to  make  a  provision  for  a  con6dential 
clerk,  after  his  own  decease,  insures  his  life  for  8,000/., 
he  paying  two-thirds  of  the  premium  and  the  clerk  one- 
thin),  and  assigns  the  policy  to  the  clerk.  The  clerk  has 
a  liberal  salary,  independent  of  this  bounty ;  the  master 
dies,  and  in  nis  will  is  found  a  letter,  stating  that  the 
assignment  had  been  procured  from  him  by  undue  influence 
on  the  part  of  the  clerk,  and  evidence  of  declarations  by 
the  clerk  that  he  had  it  in  his  power  to  ruin  the  credit  of 
the  house,  by  the  manner  in  which  he  kept  the  accounts : 
held  that  the  assignment,  as  to  two-thirds  of  the  policy 
for  which  the  master  had  paid  the  premium,  was  fraudulent 
and  void ;  et  per  Lord  Lyndhurst  (Ch.)  ^*  the  object  of  an 
issue  from  Equity  is  attained  when  the  conscience  of  the 
equity  judge  is  satisfied  that,  at  the  trial,  justice  has  been^ 
upon  the  whole,  substantially  done. 


1828. 
April  S;  SO. 

Fraod. 
Undue  Influ- 
ence. 
Issue. 
Evidence. 


Collins^,  the  Appellant  was,  and  had  been,  for  some 
years  previous  to  the  year  18^,  confidential  clerk  to 
Mr.  John  Atkinson,  Army  Agent,  Dublin.  Collins' 
salary  was  increased  from  time  to  time  till,  in  1823,  it 
was  500/.,  and  he  was  in  that  year  taken  into  partner- 
ship by  Atkinson,  though  tbe  profits  of  the  business 
was  not  sufficient  to  pay  his  salary. 

In  1819  Atkinson,  in  order  to  make  a  provision  for 
Collins  after  his  (Atkinson's)  decease,  intimated  an 
intention  to  insure  his  life  for  S,000  /.  in  the  London 
Royal  Exchange  Insurance  Company,  and  then  to 
assign  the  policy  to  Collins.  Collins  expressed  his 
wish  that  the  sum  should  be  3,000/. ;  offering,  out  of 
his  salary  to  pay  the  premium  for  the  additional  1,000/. 
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1828.  T^o  this  proposal  Atkinson  acceded^  and  accordingly 
insured  for  the  3,000/.  paying  two-thirds  of  the  pre- 
V.  mium^  and  Collins  paying  the  other  third,  and  assigned 
the  policy  to  Collins ;  and  this  assignment  he  confirmed 
in  two  years  after,  that  is,  in  1821,  by  a  more  formal 
assignment.  When  Collins  was  taken  into  partnership 
in  April  1833^  Atkinson;  in  letters  to  the  correspondents 
of  the  house,  gave  him  a  high  character  for  integrity 
and  knowledge  of  the  business. 

On  the  SOth  October  1823  Atkinson  died,  haying 
previously  made  a  will  by  which  he  made  his  son, 
Captain  John  Atkinson,  his  residuary  legatee,  and  his 
son-in-law,  the  Reverend  Charles  Hare,  the  respondent, 
^his  sole  executor.  To  this  will  there  was  a  codicil  by 
which  the  testator  left  100/.  to  Collins  when  the 
accounts  of  the  house  should  be  made  up.  Shortly 
after  Atkinson's  death,  on  his  will  being  opened,  the 
following  letter  addressed  to  his  son  was  found  inclosed 
in  it : 

"  Dublin,  15th  October  1822.     Ely  Place." 

"  My  dearest  John, 
"  As  you  have  told  me,  that  you  know  that  I  have 
"  insured  my  life,  through  one  of  the  office-keeper  s, 
"  who  called  for  payment  for  131  /.  for  the  policy  of 
**  insurance,  and  have  asked  me  in  my  dying  bed, 
'^  what  has  become  of  it,  I  cannot  refuse  but  tell  you 
"  the  truth,  that  it  was  extorted  from  me  by  Mr,  Michael 
"  Collins,  by  threats  and  undue  influence.  The  policy 
"  for  which  I  pay  is  for  2,000/. 

(signed)         "  John  Atkinson/' 

The  executor,  upon  this,  demanded  that  Collins 
should  surrender  the  policy,  at  least  as  to  the  sum  of 
2,000/.  for  which  Atkinson  had  poid  the  premium, 
and,  upon  a  refusal  by  Collins,  he,  on  the  11th  Feb- 
niaiy  1824,  filed  his  bill  in  Chancery  against  Collins 
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and  the  Royal  Exchange  Insurance  Company ;  and  the       1828. 
billy  after  stating  the  facts,  charged  that  if  any  assign-      '    ^    ' 
ment  was  made  of  the  policy  to  the  appellant,  it  was  v. 

obtained  by  fraud,  misrepresentation,  and  undue  influ- 
ence, and  without'  consideration ;  and  that  the  same 
was  a  trust  for  the  testator ;  or  at  all  events,  that  the 
appellant  had  himself  confessed  he  was  only  entitled  to 
<me-third  part  of  the  policy,  the  remaining  two-thirds 
thereof  being  a  trust  for  the  said  testator,  and  the 
respondent  as  his  executor ;  as  evidence  whereof  the 
bill  charged,  that  subsequently  to  such  alleged  assign- 
ment, and  down  to  the  time  of  his  death,  the  testator 
continued  to  pay  two-thirds  of  the  premium  on  the 
policy,  which  had  been  admitted  by  the  appellant,  who 
only  claimed  to  be  entitled  to  one-third ;  and  had  at 
one  time  offered  to  give  up  the  policy  on  being  paid 
the  third;  viz.  1,000/;  which  for  peace  sake,  the 
respondent  being  willing  to  give  up,  the  appellant 
had  subsequently  retracted. 

The  bill  then  stated  an  offer  of  reference  to  arbitra- 
tion on  the  part  of  the  respondent,  and  prayed  that  the 
appellant  might  be  compelled  to  bring  into  Court  the 
said  policy  of  insurance ;  and  that  the  Royal  Exchange 
Assurance  Company  might  be  restrained  from  paying 
over  to  the  appellant  the  amount  of  the  said  policy ; 
and  might  also  bring  into  Court  the  sum  of  3,000/. 
the  amount  thereof;  and  that  such  sum  might  be 
decreed  to  be  part  of  the  assets  of  the  testator ;  and 
that  the  said  assignment  to  the  appellant  (if  any) 
'  might  be  set  aside,  and  decreed  to  be  null  and  void  ; 
or  otherwise  to  be  a  trust  for  the  respondent,  or  might 
stand  as  a  security  only  for  the  sum,  (if  any  actually 
due  thereon)  to  the  appellant  And  that  an  account 
might  be  taken  on  the  foot,  of  all  dealings  between  the 
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]B£8.       testator  and  the  appellant,  and  that  subject  thereto,  the 
COLLINS      amount  of  the  policy,  or  so  much  thereof  as  respon- 
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dent  should  appear  entitled  to,  might  be  paid  over  to 
the  respondent ;  and  that  the  appellant  might  be 
restrained  from  proceeding  at  law  upon  the  policy,  and 
for  general  relief. 

After  injunction  to  restrain  the  Insurance  Company 
from  paying,  and  Collins  from  receiving,  the  money  in 
question,  it  viras  ordered,  by  consent,  that  the  company 
should  bring  the  money  into  Court,  which  they  did, 
dnd  1,000/.  was  paid  to  Collins,  and  the  name  of  the 
company  was  struck  out  of  the  bill. 

The  cause  having  proceeded  in  the  usual  course, 
witnesses  were  examined  on  both  sides,  and  the  letter 
of  the  testator,  Atkinson,  was  admitted  in  evidence,  but 
rejected  on  the  trial  of  the  issue  about  to  be  mentioned. 
In  the  discussion  in  the  House  of  Lords,  it  was  admitted 
that  it  was  not  evidence  of  the  fact  that  the  assignment 
had  been  granted  by  fraud  or  undue  influence,  but 
that  it  was  evidence  that  the  testator  thought  so.  At 
the  first  hearing  of  the  cause  (April  1825)  the  Court 
directed  a  feigned  issue  to  be  tried,  in  which  Hare 
was  to  be  plaintiff  and  Collins  defendant,  and  Collins 
was  ordered  to  produce  at  the  trial  the  assignment,  the 
person  who  drew  it  up,  and  the  attesting  witnesses, 
which  he  did. 

The  case  was  tried  before  the  Chief  Justice  of  the 
King's  Bench,  and  several  witnesses  were  examined, 
whose  evidence  went  to  show  from  facts,  that  came 
under  their  own  observation,  and  from  the  admissions 
of  Collins,  that  he  exercised  an  undue  influence  over 
the  mind  of  Atkinson,  but  neither  was  the  assignment 
itself  read,  nor  were  those  who  drew  it  up,  though  in 
attendance,  examined  on  either  side. 
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The  Judge's  charge,  and  the  verdict  were  as  follow  :        1828. 
— "  I  told  the  jury,  that  as  neither  party  had  thought      ^^^ 
proper  to  prove  the  policy  or  assignments  mentioned  ^• 

in  the  leading  order,  or  to  examine  the  witnesses  to 
such  assigimients,  or  the  person  who  drew  the  latter  JL^Jd^Wef  *^ 
assignment,  also  mentioned  in  the  leading  order,    it  Justice, 
was  impossible  for  them  or  me  to  know  any  thing  of 
the  contents  of  those  instruments,  except  from  the 
leading  order,  or  of  the  facts  attending  the  execution 
of  them,  or  the  consideration  for  executing  them,  ex- 
cept what  might  be  collected  from  the  conversations 
in  the  presence  of  both  parties,  which  had  been  given 
in  evidence ;  and  that  the  question  which  arose  upon 
that  evidence  for  the  jury,  was  this,  Vhether  John 
Atkinson  executed  the  assignments  in  question,  as  to 
two-thirds  of  the  sum  insured,  solely  imder  an  appre- 
hension, communicated  or  suggested  to  him  by  the 
defendant,  that  the  defendant  had  it  in  his  power  to 
destroy  his  character,  and  ruin  the  credit  of  his  house, 
by  exposing  frauds  in  the  public  accounts  of  the  house 
with  Govenunent,  kept  by  the  defendant  for  deceased, 
and  that  he  would  do  so,  unless  those  policies  were 
assigned  to  him.     I  told  them,  if  they  believed  that 
John  Atkinson  was  induced  by  the  defendant  to  exe- 
cute those  assi^mients  under  that  apprehension,  and 
from  no  other  motive,  and  that  otherwise  he  would 
not  have  executed  them,  that  they  were  warranted  to 
find  that  they  were  obtained  by  undue  influence ;  and 
if  not,  that  they  ought  to  find  for  the  defendant.    I  then 
read  my  notes  of  the  evidence  to  the  jury,  and  they 
retired  for  about  an  hour,  and  found  a  verdict,  in  these 
words: 

'^  We  find,  that  in  the  event  of  any  assignment  Verdict  of  d« 
having  been  made  by  the  deceased,  John  Atkin-    ^' 
son,  of  a  policy  of  insurance  on  his  own  life,  for  a 
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sum  of  3,000/.,  that  said  assignment^  as  to  two- 
thirds  thereof,  was  obtained  by  means  of  nndue 
influence. 

'*  Charles  Bushe,  November  lyth,  1825." 
With  this  verdict  the  Chief  Justice  was  satisfied. 

Collins  then  applied  to  the  Court  for  a  new  trial, 
principally  on  the  ground  that  his  witnesl^s  had  not 
been  examined ;  but  the  application  was  refused,  and 
on  the  9d  March  18i!6,  die  Lord  Chancellor  finally 
decreed  that  the  assignments,  so  far  as  related  to  two- 
thirds  of  the  policy,  were  fraudulent  and  void,  and  that 
2,000  /.  were  assets  of  the  testator  John  Atkinson,  &c. 

From  this  decree  Collins  appealed,  for  the  following 
among  other  reasons : — 

1st.  Because  the  ascendancy  of  a  servant  over  his 
master  ought  not  to  be  presumed  to  result  from  the 
relationship  between  them ;  and  because  the  nature  of 
this  transaction,  and  its  circumstances  in  the  manner 
and  order  of  their  occurrence,  are  such  as  not  only  do 
not  afford  any  internal  evidence  or  ground  for  suspicion 
of*  fraud,  but  give  the  strongest  confirmation  to  the 
sworn  statements  of  the  appellant  in  his  answer,  and 
lead  to  a  contrary  conclusion ;  and  therefore,  it  is  huinbly 
submitted,  that  the  Court  ought  not  to  have  acted,  ex- 
cept on  the  most  direct  and  positive  testimony  of  actual 
fraud. 

Sdly.  Because  no  evidence  was  adduced  by  the 
respondent  on  the  hearing  of  the  cause  in  Equity,  which 
proved  a  case  of  fraud  against  the  appellant,  in  ob- 
taining the  assignments  in  question  from  the  testator. 

The  respondent's  case,  as  made  by  the  bill,  rests  upon 
the  allegations  of  an  undue  advantage  taken  of  the 
mental  weakness  of  the  deceased,  which  had  been  occa- 
sioned by  bodily  infirmity.     But  his  witnesses  on  the 
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Contrary,  agreed  that  the  deceased  was  in  the  enjoy-       iggg. 
ment  of  srood  health  at  the  time  of  this  transaction.      '    "^    ' 
and  laboured  under  no  weakness  of  mind  from  that,  of         v. 
any  other  cause :  in  fact,  it  appears,  that  his  sound' 
ness  of  understanding,  and  attention  to,  and  control 
over  his  business,  continued  unimpaired  till  within  a 
few  months  previous  to  his  decease.     If,  however, 
a  solemn  instrument  be  impeached  on  the  ground  of 
the  grantor's  incapacity,  or  of  fraud,  the  fact  should  be 
proved  by  evidence  directly  relating  to  the  transaction. 
The  rest  of  the  respondent's  evidence  consists  of  the 
letter  of  the  testator  of  the  15th  of  October  1823,  and 
the  testimony  of  his  witnesses  as  to  the  language  of 
the  appellant  at  the  meeting  of  Mr.  Atkinson's  rela- 
tions on  the  day  of  his  decease. 

The  appellant,  whilst  he  submits  that  on  the  most 
obvious  principles  the  lettef  was  not  admissible  in  evi- 
dence, and,  if  admissible,  ought  not  under  the  circum*^ 
stances  of  this  case,  to  have  been  received  in  a  Oourt 
of  Equity,  humbly  contends,  that  the  false  and  con- 
tradictory account  it  gives  of  the  transaction,  and  its 
inconsistency  with  the  feelings  of  kindness  and  bounty 
towards  the  appellant,  which  are  manifested  by  the 
testator  in  his  codicil  of  the  same  date,  render  it  im- 
possible to  believe  that  it  was  the  deliberate  and 
voluntary  act  of  the  deceased.  And  with  respect  to 
the  language  imputed  to  the  appellant  by  the  respon^- 
dent's  witnesses,  the  appellant  humbly  insists  that  a 
Court  of  Equity  ought  not  to  have  used  it  as  a  ground 
of  judicial  inference.  First,  because  a  decision  ought 
not  to  be  founded  upon  facts  which  are  not  put  in  issue 
in  the  cause,  especidly  in  a  Court  of  Equity,  where 
the  injustice  of  so  doing  will  become  more  evident 
from  adverting  to  the  nature  of  the  proceedings,  and 
the  mode  of  examination  of  witnesses  established  i* 
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1828.  ^^^^  courts.  But,  independently  of  this  general  prin^ 
ciple  of  justice,  the  appellant  humbly  submits  that  any 
inconsiderate  expressions,  such  as  are  imputed  to  him 
by  the  evidence  in  this  cause,  regard  being  had  to  the 
occasion  when  they  are  stated  to  have  been  used,  and 
their  being  in  answer  to  the  threats  and  imputations 
cast  upon  him,  cannot  be  judicially  taken  against  him 
as  an  admission  of  a  fact,  which  on  all  other  grounds 
it  is  impossible  to  believe.  Such  evidence,  therefore, 
ought  not,  as  the  appellant  humbly  submits,  to  have 
influenced  the  Court  in  directing  the  issue ;  nor  ought 
a  verdict,  which  was  founded  on  such  evidence  alone, 
to  have  been  satisfactory  to  it. 

Sdly.  Because  admitting  this  to  be  a  case  where 
the  Court  ought  not  to  have  refused  an  issue,  and 
more,  it  is  conceived,  cannot  be  contended  for,  it  was, 
as  the  appellant  humbly  submits,  incxunbent  on  the 
Court  to  have  provided  with  certainty,  that  both  the 
form  and  language  of  the  issue,  and  the  manner  and 
circumstances  of  the  trial  should  be  such,  as  to  bring 
the  true  points  in  the  cause  before  the  jury ;  but,  which 
it  is  submitted,  cannot  be  gathered  either  from  this 
issue  or  the  trial.  But  in  fact,  regard  being  had  to 
the  nature  of  the  case  and  the  evidence  properly  admis- 
sible in  the  cause,  no  issue  ought,  as  the  appellant 
humbly  submits,  to  have  been  directed ;  but  the  bill 
ought  to  have  been  dismissed  against  the  appellant 
with  costs. 

For  the  respondent,  it  was  contended  that  the  decree 
ought  to  be  affirmed. 

1st.  Because  the  said  decree  of  28th  April  1825 
is  well  warranted  by  the  principles  and  practice  of 
Courts  of  Equity,  and  the  particular  nature  of  the  case 
itself. 
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2dly.  Because  there  was  proof  sufficient  made  by        ig^j^. 
the  plaintiif  in  the  equity  cause,  to  sustain  a  decree 
for  setting  aside  the  assignments  relied  upon  by  the  o. 

appellant  as  to  two-third  parts  of  said  policy  of  insur- 
ance, and  the  issue  directed  was  for  the  purpose  of 
satisfying  the  conscience  of  the  Lord  Chancellor  as  to 
the  proofs  so  made. 

Sdly.  Because  the  direction  of  issues  in  a  case  like 
the  present  is  conformable  to  the  principles  and  prac- 
tice of  courts  of  equity. 

4thly.  Because  the  appellant  did  not  object  to  the 
issue  as  directed,  but  asked  for  same  in  preference  to 
a  decree  against  him  which  would  have  been  pro- 
nounced had  he  declined  said  issue. 

5thly.  BeN;ause  said  order  of  th€  3d  December  1825 
was  a  right  order,  inasmuch  as  said  verdict  was  con- 
formable to  law  and  to  justice;  was  founded  upon 
cogent  evidence,  and  not  contradicted  by  any  evidence 
on  the  appellant's  part. 

6thly.  Because  the  decree  of  the  2d  March  1826, 
is  warranted  by  the  said  verdict  as  well  as  by  the 
proofs  and  pleadings  in  the  cause. 

7thly.  Because  it  would  be  against  public  policy 
and  the  principles  of  equity  to  affirm  instruments  ob- 
tained clandestinely  by  a  clerk  from  his  employer 
without  consideration,  and  in  both  instances  kept  con- 
cealed from  the  confidential  attorney  and  friend,  and 
also  the  relatives  of  the  grantor. 

Argued  for  the  Respondent : — The  transaction  itself 
afforded  intrinsical  evidence  of  fraud  and  undue  in- 
fluence, since  the  afiair  was  unaccountable,  except 
upon  the  supposition,  whicih  was  warranted  by  the 
evidence,  that  Atkinson  acted  under  the  apprehension 
that  Collins  would  destroy  the  credit  of  the  house  by 
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1828.       exposing  the -maimer  in  which  the  accomits  had  been 
'    ^    '      kept;   and  as  tq  the  100/.  given  to  Collins  by  the 
V.  codicil,  that  was  given  under  the  same  apprehoision, 

°^^^  and  it  was  in  evidence  that  Collins  boasted  that  it 
depended  on  him  whether  there  would  be  any  codicil 
at  all.  As  to  Atkihson  s  letter,  the  declaration  of  a 
party  that  there  was  fraud,  was  not  evidence  of  the 
fraud;  but  it  was  evidence  that  the  party  himself 
tibought  the  assignment  had  been  extorted,  whether 
it  was  so  or  not ;  and  it  was  evidence  also  with  re- 
ference to  the  language  and  declarations  of  the  defend- 
ant :  as  to  their  tendering  the  witnesses  to  the  assign- 
ments for  examination,  that  was  a  mere  trap,  for  the 
plaintiff  had  no  occasion  to  examine  them,  the  existence 
of  the  assignmenljs  being  admitted.  It  was  for  the 
defendant  to  examine  them  if  he  thought  proper : 
{lAn*d  Lyndkursty  Chancellor. — It  was  material  that 
they  should  be  examined  for  the  purpose  of  repelling 
the  imputation  of  fraud). 

Argued  f 09'  the  Appellant : — ^This  was  a  pure  act  of 
bounty  to  a  meritorious  servant,  done  in  the  way  most 
<:onvenient  for  the  master,  and  it  was  a  clear  rule  that 
fraud  was  never  to  be  presumed ;  and  here  there  was 
even  no  covenant  by  which  the  master  bound  himself 
to  pay  the  premium,  so  that  it  was  optional  with  him 
whether  to  do  so  or.  not.  Then  as  to  Atkinson's  letter, 
it  was  admitted  as  evidence  by  the  Lord  Chancellor, 
though  the  common  law  Judge  rejected  it ;  and  then 
as  to  the  issue,  it  was  a  departure  from  the  whole  case 
as  originally  set  out ;  for  the  charge  in  the  bill  was  that 
the  assignment  was  altogether  a  fraud,  whereas  the 
i«sue  admitted  that  it  was  good  as  to  one-third.  Thia 
issue  ought  not  to  have  been  dii^ected  at  all,  and  then, 
such  as  it  was,  it  was  not  properly  tried ;  for  Atkin* 
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son's  letter  was  read  and  commented  upon  by  the 
openino:  counsel,  and  had  made  a  strong:  impression 

COLLINS 

on  the  minds  of  the  jury,  although  the  Judge  hdd  v. 

rejected  it  as  evidence,  and  at  the  least  there  ouglff  to       °^*^" 
have  been  a  new  trial. 

This  was  a  mere  ordinary  case  of  bounty  to  a  valuable 
servant. 

Lord  Lyndhurst  (Ch.) : — It  does  appear  to  me  an  Chancellor's 

,.  ^  ,.  T     r  1  •  V        1  M  observations, 

extraordmary  transaction ;  he  has  a  nigh  salary,  at  one 
time  beyond  the  profits  of  the  house,  and  I  can  see  no 
assignable  motive  for  this  additional  bounty,  except  the 
indirect  cause  mentioned  in  the  evidence  of  some  of  the 
witnesses.  So  it  was  put  to  the  jury,  and  I  see  no 
reason  to  find  fault  with  their  verdict.  Suppose  the 
House  should  be  satisfied  that  the  reason  of  the  bounty 
was,  that  Atkinson  had  an  idea  that  Collins  was  in 
possession  of  a  secret  that  placed  him  (Atkinson)  in  his 
power,  do  you  think  the  House  can  support  the  tran- 
saction ?  Now  mark  the  summing  up  of  the  Lord  Chief 
Justice,  that  the  question  was  (I  read  from  your  case), 
^^  Whether  John  Atkinson  executed  the  assignments  in 
question  as  to  two-thirds  of  the  sum  insured,  solely 
under  an  apprehension  communicated  or  suggested  to 
him  by  the  defendant,  that  the  defendant  had  it  in  his 
power  to  destroy  his  character  and  ruin  the  credit  of 
his  house,  by  exposing  frauds  in  the  public  accounts  of 
the  house  with  government,  kept  by  the  defendant  for 
the  deceased,  and  that  he  would  do  so,  unless  this 
policy  were  assigned  to  him ;"  I  told  them,  that  "  if 
they  believed  that  John  Atkinson  was  induced  by  the 
defendant  to  execute  those  assignments  under  that  ap- 
prehension, and  from  no  other  motive,  and  that  otherwise 
he  would  not  have  executed  them,  they  were  warranted 
to  find  that  they  were  obtained  by  undue  influence ; 
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1 82S.       uid  if  not,  that  they  ought  to  find  for  the  defendant  f 
and  the  jury  found  that  the  assignipent  had  been  ob- 
9.  tained  by  undue  influence* 

Mr.  Home : — But  that  was  not  the  issue. 
Lord  Lyndhurst  (Ch.) : — ^The  issue  was  substantially, 
fraud  or  no  fraud,  and  so  the  Ch.  J.  put  it  to  the  jury. 
Mr.  Home: — ^We  cannot  put  the  case  on  what  passed 

at  law. 

Lord  Ljfndhurst^  (Ch.) : — ^The  evidence  was  substan- 
tially the  same  both  at  law  and  in  equity,  and  on  that 
evidence  it  is  difficult  to  say  that  the  verdict  was  not 
sustainable.  The  evidence  was  strongly  in  support  of 
undue  influence. 

Mr,  Home  : — But  the  fraud  originally  charged  was 
afraud  as  to  the  whole  3,000  /.  Theplaintiff^s  case  breaks 
down  as  to  1,000/.,  and  such  an  issue  as  this  ought  to 
not  to  have  been  directed.  The  jury  were  ignorant  of 
the  ground  on  which  the  issue  turned.  Lord  Eldon 
was  wont  to  say,  *^  when  I  send  these  things  to  be 
tried,  I  must  have  them  well  tried ;"  and  this  was  no 
trial  at  all  with  reference  to  the  informing  the  conscience 
of  the  equity  Judge,  and  there  ought  to  have  been  a 
new  trial. 

'  Lord  Lyndhurst  (Ch.)  : — I  remember  to  have  heard 
an  eminent  equity  Judge  (the  late  Chief  Baron  Richards) 
say,  when  the  counsel  were  quarelling  about  the  verdict ; 
'^  Gentlemen,  do  not  trouble  yourselves  about  the 
verdict ;  it  is  to  the  evidence  and  to  my  report  that 
you  are.  to  look."  In  this  case  the  proceeding  at  law 
was  atrial  of  skill  on  both  sides,  and  all  that  the  Equity- 
Court  had  to  do  was  to  be  satisfied  that  justice  had 
been  done ;  and  it  was  not  boimd  to  allow  the  defend- 
ant, merely  because  the  verdict  was  against  him,  to 
take  another  issue,  and  allow  him  to  produce  evidence 
which  he  had   before  withheld.       The  substantial 
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question  on  the  issue  was  fraud  or  no  fraud,  and  on       1828. 
that  issue  the  Judge  in  equity  was  satisBed  that  justice 
had  been  done. 

Lord  Chancellor :  —  (After  stating  the  case.)  There  is  stfa  Jniy  isss, 
in  point  of  form  something  objectionable  in  this  verdict,  ^"^®°'' 
because  it  is  partly  hypothetical,  but  the  material  point   * 
m  the  case  was  tried  on  the  issue,  and  as  the  issue  was 
directed  for  the  purpoise  of  informing  the  conscience 
of  the  equity  Judge,  if  the  main  object  was  gained  it 
was  sufficient.     The  Judges  both  at  law  and  equi^ 
were  satisfied  with  the  verdict,  and  therefore  it  must 
be  a  strong  case  indeed  that  should  induce  your  Lord- 
ships to  send  the  matter  to  a  new  trial,  in  opposition  to 
the  opinion  of  the  late  noble  Chancellor  of  Ireland,  who 
had  a  much  better  opportunity  of  investigating  the 
facts  on  which  the  case  mainly  depended  than  your 
Lordships  have. 

Judgment  of  the  CSourt  below  affinned, 
with  £.  100  Costs. 
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July  4, 

1828. 

'^ — sr— ' 
Jurisdictioa  of 
the  Lord 
ChanceUor, 
as  to  Parent 
and  Child. 


APPEAL   FROM   THE   COURT  OF   CHANCERT* 

Hon.  Wm.  Pole  T.  Long  Welleslet  -  AppellanL 

William  Richard  A.  P.  T-  L  Wellesley; 
James  Fitzroy  H. W.  P.T.  L.Wellesley, 
and  Victoria  Catherixe  M.  P.  T.  L. 
Wellesley,  Infants^  by  the  Hon.  Philip 
PusEYy  their  next  Friend     .      .      -  Respondents^ 

Jurisdiction  of  the  Lord  Chancellor  in  the  Court  of  Chancery, 
to  control  the  authority  of  the  p^Hent  over  the  children,  or 
to  deprive  him  of  their  care  ana  custody,  for  proper  cause, 
long  acknowledged  and  acted  on,  the  Court  below,  now 
for  the  first  time  affirmed,  on  appeal,  by  the  House  of 
Lords. 


Maniageof 
Mr.  and  Mrs. 

Wellesley. 


In  the  month  of  March  1812,  Catherine  Pole  Tyhiey 
Long,  who  was  entitled  to  certain  estates  in  fee,  and 
to  others  as  tenant  for  life  with  remainder  to  her  first 
and  other  sons  in  tail  male,  producing  an  income  of 
about  40,000/.  per  annum,  intermarried  with  the  ap- 
pellant, William  Wellesley;  and  by  her  marriage 
settlement,  13,000/.  a  year  was  secured  to  her  as  pin- 
money,  and  subject  to  the  payment  of  that  annuity 
and  some  other  sums,  a  life-interest  in  the  estates  in 
fee  was  given  to  the  husband ;  a  power  being  reserved 
to  the  husband  and  wife  to  charge  them  by  way  of 
mortgage  with  100,000/.,  and  the  entailed  estates  were 
settled  on  the  husband  during  the  joint  lives  of  him 
and  his  wife.  The  100,000/.  were  raised;  but 
Mr.  Wellesley,  notwithstanding,  became  so  embar- 
rassed, that  in  1821  he  found  it  necessary  to  go  to  the 
Continent  to  avoid  his  creditors,  and  he  and  his  family 
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ftft^r  gome  months  spent  in  France,  took  up  their       ig^g. 
residence  at  Naples;   and  there,  in  May  182S,  they      '^ — "^ — ' 
renewed  their  acquaintance  with  Mrs.  Helena  Bligh,  v. 

whom  they  had  known  before,  and  who  about  that  ^4^^^^' 
time  had  come  to  reside  at  Naples  with  her  husband. 
On  the  1st  of  July  1823,  Mrs.  Bligh  left  her  husband  s  Mn.  Bligh. 
house,  and  took  apartments  for  herself  in  another 
quarter  of  the  city,  alleging  as  the  reason  the  ill- 
treatment  which  she  met  with  from  her  husband ;  but 
rumour  ascribed  the  step  to  her  having  a  criminal  in* 
tercourse  with  Mr.  WcUesley,  and  to  contradict  this 
report,  Mr.  Wellesley  made  an  affidavit  before  the 
British  Vice-Consul  denying  the  truth  of  it.  Mrs.  Wel- 
lesley thought  Mrs.  Bligh  innocent,  and  took  her  to 
reside  in  the  house  with  herself  and  her  husband. 

In  October  1823  the  family  proceeded  from  Na- 
ples to  Albano,  and  from  thence  to  Florence,  where 
Mrs.  Bligh  continued  to  reside  with  them  till  December 
1823,  when  Mrs.  Wellesley,  though  she  still  believed 
Mrs.  Bligh  to  be  innocent,  thought  it  proper,  in  con- 
sequence of  communications  received  from  her  own 
and  Mr.  Wellesley's  relatives  about  the  reports  which 
were  abroad  that  a  criminal  intercourse  was  going  on 
between  Mrs.  Bligh  and  Mr.  Wellesley,  to  inform 
Mrs.  Bligh  that  it  was  absolutely  necessary  that  she 
should  quit  the  family,  and  return  to  her  own  friends, 
who  were  ready  to  receive  her.  Mrs.  Bligh  left  the 
apartments  which  she  occupied,  but  continued  in 
another  part  of  the  hotel  without  Mrs.  Welleslqr*8 
knowledge,  and  was  in  constant  habits  of  intercourse 
with  Mr.  Wellesley.  In  May  1 824  the  family  went 
from  Florence  to  Paris,  where  Mrs.  Bligh  had  arrived 
before  them. 

While  at  Paris,  Mrs.  Wellesley  at  length  was  con** 
viaced  that  a  criminal  intercourse  was  carried  on 
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1828.       between  Mrs.  Bligh  and  Mr.  Wellesley,  and  wrote  to 

*    ""    '      Lord  Maryborough,  Mr.  Wellesley's  father,  requesting 

V.  that  he  and  Lady  Maryborough  would  come  to  Paris, 

Ind  oS^T    which  they  did,  but  were  unable  to  detach  Mr.  Wel- 

lesley  from  the  connection  which  he  had  formed  with 

Mre-Weiiesiey  Mrs.  Bligh.     Shortly  afterwards  Mrs.  Wellesley  deter- 

band*  and  "*'  mined  to  Separate  herself  from  her  husband,  and  come 

SIiTwith  w"  ^^  England,  which  she  did ;   taking  her  children,  the 

children.         three  infant  respondents,  with  her,  by  Mr.  Wellesley's 

permission. 

Mr.  Wellesley  remained  on  the  Continent  with 
Mrs.  Bligh  till  June  1825,  in  the  early  part  of  which 
he  was  apprized  of  the  intention  of  Mrs.  Wellesley  to 
commence  a  suit  s^ainst  him  in  the  Ecclesiastical 
Courts  for  a  divorce,  and  on  the  25th  of  that  month  he 
came  to  England  with  Mrs.  Bligh,  and  lived  with  her 
Mr.  WeUesiey  jn  Londou  from  that  day  till  the  Tth  of  July,  without 

atteniDtstoBct 

possession  of   the  kuowlcdgc  of  Mrs.  Wellesley.     On  the  7th  of  July 
the  children.    ^^  ^^^^  ^  ^^^  ^^^^  ^^^  Mrs.  Wellcslcy  resided 

with  her  sisters,  the  Misses  Long ;  but  Mrs.  Wellesley, 
on  hearing  his  voice,  made  her  escape  from  the  house 
with  her  daughter.  Mr.  Wellesley  had  complained 
that  Mrs.  Wellesley  did  not  follow  his  instructions  in 
the  management  of  his  children,  and  had  expressed 
his  resolution  to  get  possession  of  them  by  force  or 
Th^  are  made  stratagem,  which  Mrs.  Wellesley  dreaded  he  would 

wards  of  ^       »  J 

Court.  effect,  and  take  the  children  with  him  abroad ;   she 

therefore,  on  the  8th  of  July  1825,  caused  a  bill  to  be 

filed  in  Chancery  in  order  to  make  the  infants  wards 

of  Court. 

Death  of  Mrs.     "Mr.  Wellesley  and  Mrs.  Bligh  returned  to  the  Con- 

Biu  fiied^'       tinent.   On  the  12th  of  September  1825  Mrs.  Wellesley 

in'the  names  of  the  infants,  by  the  Hon.  Philip  Pusey, 
their  next  friend,  setting  forth  the  interests  of  the 
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infants  under  their  grandfather's  will,  and  their  mo-       isss. 
ther's  marriage  settlement ;  and  praying  that  the  Duke    ^\^^^^l^ 
of  Beaufort  and  the  other  trustees  might  ac^unt  in  v. 

the  ordinary  manner,  that  the  portions  of  the  younger    and  othm. 
children  might  be  raised,  and  that  a  proper  person 
might  be  appointed  to  have  the  care  of  the  three  infants 
during  their  minorities,  and  an  allowance  be  made  for 
their  maintenance. 

After  the  death  of  his  wife,  Mr.  Wellesley  applied 
to  the  Misses  Long  to  deliver  up  the  children  to  him.  Mr.  WeUes- 
They  refused;  and  Mr.  Wellesley,  in  October  1835,  in^*  to  get  " 
caused  a  writ  of  habeas  corpora  to  be  issued  from  the  ^^^arenf 
King's  Bench  for  the  purpose  of  getting  the  children 
into  his  custody ;  and  immediately  thereupon,  on  the 
3d  of  November,  before  the  writ  was  returnable,  a  peti- 
tion was  presented  in  the  name  of  ^he  infants,  praying 
that  Mr. Wellesley  might  be  restrained  from  proceeding 
on  the  writ,  as  he  was  residing  abroad,  and  intended  to 
take  the  children  abroad. 

Mr.  Wellesley,  before  that  petition  was  disposed  of, 
viz.  on  or  about  the  8th  day  of  November  1825,  pre- 
sented his  petition  to  the  Lord  Chancellor,  stating 
amongst  other  things,  as  the  facts  were,  that  the  appel- 
lant was  then  resident  in  the  kingdom  of  France,  and 
out  of  the  jurisdiction  of  the  Court  of  Chancery,  and 
having  no  establishment  fitted  to  the  residence  and 
superintendence  of  the  education  of  his  said  three 
infant  children,  was  desirous  of  having  a  proper  scheme 
and  plan  for  that  purpose  settled  and  approved  of  by 
one  of  the  Masters  of  the  Court,  and  that  the  appellant 
was  willing  to  conform  to  and  to  promote  such  plan 
for  the  benefit  of  the  said  infant  respondents,  and 
praying  that  it  might  be  referred  to  one  of  the  Masters 
of  the  Court  to  approve  of  a  plan  for  the  education  of, 
and  a  proper  and  suitable  establishment  for,  the  said 
infant  respondents,  and  for  their  residence. 


156  .      CASES  IN  THE  HOUSE  OF  LORDS 

1828.  "^^  ^^  petitions  came  on  to  be  heard  on  the  9ttr 

'    ""    '      day  of  November  1825,  when  the  Lord  Chancellor 
V.         was  pleased  to  order  such  reference ;  and  also,  that 
Ind  oAere^.   *^^  appellant  should  not  interfere  with  the  manage- 
ment or  control  of  the  said  infant  respondents,  but 
that  the  said  infant  lespondents  should  remain  widi 
the  said  Misses  Long  until  the  said  Master  should 
make  his  report,   or  until  the  further  order  of  the 
Court;   and  his  Lordship  further  directed  that  such 
order  should  remain  in  full  force  so  long  as  the  appel- 
lant remained  out  of  the  jurisdiction  of  the  Court. 
On  the  14th  of  December  1825,  and  before  the 
Petition  of  Mr.  abovc  Order  could  be  acted  on,  Mr.  Wellesley  came 
IS  JanuSy     *^  England,  and  on  the  14th  of  January  1826  presented 
18S6.  a  petition  to  the  Lord  Chancellor,  setting  forth  that  it 

was  his  positive  intention  to  remain  and  reside  in 
England;  and  that  having  then  a  proper  residence 
in  England,  he  claimed,  as  the  father  and  natural 
guardian  of  the  said  infant  plaintiffs,  the  immediate 
custody  of  their  persons,  and  the  future  management 
and  control  of  their  education  and  maintenance ;  and 
the  said  petition  prayed  that  his  Lordship  would  be 
pleased  to  order,  that  the  said  order,  dated  the  9th  of 
Novembev  1825,  should  be  rescinded,  and  that  the 
Misses  Long  might  forthwith,  on  a  day  to  be  named, 
deliver  over  to  the  care  and  guidance  of  the  appellant, 
their  father,  the  said  infant  respondents. 

From  January  1826  to  February  1827  ^  mus  ct 
affidavits,  letters  and  documents  were  brought  forward 
at  different  periods  for  and  against  the  granting  of  the 
prayer  of  this  last-mentioned  petition.  It  appeared 
that  subsequently  to  the  presenting  of  this  petition, 
Mrs.  Bligh  came  to  London,  and  Mr.  Welleriey  re- 
newed his  intercourse  with  her,  which  was  much  relied 
on  against  him.  The  husband  of  Mrs.  Bligh,  m  an  action 
for  adultery,  recovered  damages  from  Mr.  Wellesky. 
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On  the  l8t  Febraary  ISSy?  the  Lord  Chancellor  \bqb. 
made  the  following  order: — ^^  That  it  be  referred  to  the 
Master  in  rotation,  to  inquire  and  report  what  person  v. 
or  persons  willing  (other  than  the  petitioner,  the  Hon.  ll^d  oSenu 
William  Pole  Tylney  Long  Wellesley)  to  undertake  ist  February 
the  same,  the  custody  of  the  infants,  William  Richard  ScS^''^ 
Arthur  Pole  Tylney  Long  Wellesley,  James  Fitzroy  2^^*PP^*^ 
Henry  William  Pole  Tylney  Long  Wellesley,  and 
Victoria  Catherine  Maiy  Pole  Tylney  Long  Wellesley, 
and  the  care  of  their  maintenance  and'  education, 
should  be  committed,  this  Court  not  thinking  it  pro- 
per in  ^the  circumstances  of  this  case,  to  make  such 
order  as  is  prayed  by  the  petition  of  the  Hon.  William 
Pole  Tylney  Long  Wellesley.  And  it  is  ordered,  that 
the  Masters  do  inquire  and  state  what  are  the  said 
infonts  ages,  and  the  nature  and  amount  of  their 
fortunes;  and  do  state  on  what  evidence  or  ground 
he  shall  approve  of  any  person  or  persons  to  have  the 
care  of  the  said  in&nts'  maintenance  and  education ; 
and  all  proper  parties  are  to  be  at  liberty  to  attend  the 
Master  thereon :  and  the  Master,  in  making  such  in- 
quiries, is  to  have  regard  to  the  fortunes  of  Uie  infants 
respectively.  And  it  is  ordered,  that  the  said  Hon. 
WilUam  Pole  Tylney  Loi^  Wellesley,  and  all  other 
persons,  be  restrained  from  removing,  or  attempting  to 
remove,  the  said  infants,  or  any  of  them,  fiom  the  care 
and  custody  of  Dorothy  Tylney  Long  and  Emma 
Tylney  Long,  without  the  pennissioii  of  this  Cowt 
aid  further  order;  and  it  is  ordered,  that  the  said 
Master  do  state  upon  what  plan  the  peroon  or  persons 
to  whom  upon  such  inquiry  as  aforesaid  he  shall  re- 
port that  such  care  and  custody  as  aforesaid  should 
be  committed,  propose  to  conduct  and  trany  on  Ae 
ediacatioa  of  the  said  infants  respectively,  and  what 
ram  or  sums  are  jwoppsed  to  be,  or  caa  b<,  allowed 


158 


1827. 


WELLB8LEY 

V. 
WELLE5LET 

aud  Others. 


Appeal. 


CASES  IN  THE  HOUSE  OF  LORDS 

and  applied  for  their  maintenance  and*  education,  out 
of  their  fortunes ;  and  to  report  his  opinion  upon  such 
plkn  and  proposal  for  maintenance  and  education ; 
and  thereupon  such  further  order  shall  be  made  as 
shall  be  just." 

From  this  order,  Mr.Wellesley  appealed  to  the  House 
of  Lords :  Because,  supposing  the  Court  of  Chancery 
to  have  in  any  case  the  power  to  take  from  a  father 
the  custody  and  education  of  his  children,  where  such 
father  is  within  the  kingdom,  and  able  and  willing  to 
maintain  and  educate  them  according  to  their  rank 
and  expectations  in  life  (against  which,  nevertheless, 
the  appellant  humbly  protests,  and  leaves  the  same  to 
the  wisdom  of  your  Lordships,  and  the  more  especially 
as  he  is  advised  that  no  order  or  decree  to  that  effect 
has  ever  been  made  or  affirmed  by  your  Lordships 
upon  appeal),  yet,  in  the  present  case,  the  appellants 
humbly  submits,'  that  regard  being  had  to  the  nature 
and  course  of  the  proceedings  in  the  Court  of  Chan- 
cery, and  the  fetcts  and  circumstances  of  the  case, 
which  the  appellant  craves  leave  to  lay  before  your 
Lordships,  no  such  order  as  that  appealed  from  ought 
to  have  been  made  by  the  Lord  Chancellor,  but  that 
the  appellant's  children  ought  to  have  been  restored 
to  his  custody  and  control* 

Besides  the  immoral  conduct  of  Mr.  Wellesley  with 
Mrs.  Bligh  and  other  women,  it  was  relied  on  in 
argument  as  one  of  the  strongest  reasons  against  Mr. 
Wellesley's  having  the  custody  and  care  of  his  chil- 
dren, that  he  (as  was  alleged)  had  deliberately  accus- 
tomed them  to  profane  swearing  and  the  use  of  the 
lowest  and  most  vulgar  slang ;  and  that  in  his  letters  to 
the  male  in&nts  he  employed  such  ezpressi<»i8  as  these : 
**  If  the  fellow  be  a  sportsman  who  told  you  you  could 
not  hunt  your  harriers  till  next  year,  d — n  lUs  infernal 
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Mn/  to  heUy'' — ^and  *^  play  hell  and  tommy ;  make  as 
much  row  as  your  lungs  will  admit  of;  chase  cats, 
dogs,  women,  young  Und  old,  &c.  &c.'*  In  oae  of  the 
affidavits  it  was  sworn  "  that  Mr.  Wellesley  often  ex- 
pressed his  intention  to  let  the  male  infants  associate 
with  children  of  the  lowest  society  and  habits,  and  that 
it  was  his  particular  wish  that  they  should  adopt  the 
maimers  and  language  of  the  lowest  classes,  that  they 
might  attain  a  knowledge  of  the  world,  and  Mr.  Wel- 
lesley boasted  that  he  had  procured  children  of  the 
lowest  description  to  come  to  the  back  of  his  house  at 
Paris,  to  teach  his  children  to  repeat  oaths  and  blas- 
phemous language  made  use  of  by  such  vs^bonds, 
and  that  he  made  his  boys  teach  them  to  swear  in 
English,"  &C-  &c. 


The  cause  was  heard  in  the  House  of  Lords,  on  the 
4th  July  1828,  and  several  previous  days,  and  the 
questions  argued  were ;  1st.  whether  the  Lord  Chan- 
cellor had  jurisdiction  to  make  such  an  order?  2dly. 
If  he  had,  whether  this  was  a  case  which  justified  the 
exercise  of  that  jurisdiction  ?    The  law,  and  the  facts, 
as  far  as  they  are  material  to  the  decision  of  these 
points  have  been   so  fully  stated   and  discussed  in 
i  Russ.  Cha.  Ca.  1,  and  especially  in  the  speech  in  9Riu8.Ch. 
judgment  of  Lord  Chancellor  Eldon,  there  reported,        * 
that  it  is  quite  unnecessary  to  go  into  any  further  detail  , 
of  the  argument  here. 

The  following  authorities  were  adverted  to : — 
Ihike  of  Beaufort  v.  Bertie  (a) ;  Eyre  v.  Shaftsbury  (b) ; 
Ej:  parte  Hopkins  (c)  ;  Butler  v.  Freeman  (d)  ;  Powell 
V.  Cleaver  (c);  Creuze  v.  Hunter  (/);  Skinner  v^  War- 


(a)  1  P.  Wma.  705. 
(h)  sP.Wnu.  113. 
(c)  3  P.  Wms.  152. 


{(I)  Amb.  301. 

(e)  3  Bro.  Ch.  Ca.  499. 

(/)  3  Bn>.  Ch«Ca.  499;  &  3  Cox,  348. 
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ner  (g) ;  Wilcar  v.  Drake  (k) ;  De  Mannevitte  v.  Dt 
Manneville  (i) ;  IVhitfield  v,  Haks  (k)  ;  Lyons  v. 
BUnkin(i);  Lord  JVestmeath's  Case{m);  Shelley  v. 
fVestbrooke  (n). 

Mr.  Home  and  Mr.  Brougham  for  appellant. 

Attorney-General  and  Mr.  Pepys  for  respondents. 

Lord  Redesdale,  (after  stating  that  the  jurisdiction 
had  been  too  long  acknowledged  and  exercised  to  be 
now  questioned)  proceeded  thus  : — From  the  whole  of 
the  evidence  taken  together,  I  think  the  order  was 
just,  if  the  Lord  Chancellor  had  authority  to  make  it 
Can  your  Lordships  doubt  but  that  some  restraint  on 
the  father  is  necessary  in  this  case,  and  that  these 
children  should  be  kept  separate  from  Mrs.  Bligh.^  and 
in  all  probability  she  would  be  concerned  with  the 
care  of  them  if  there  was  no  restraint.  Mr.  Wellesley 
has  placed  himself  in  a  situation  in  which  he  is  not  a 
freeman  ;  and  having  no  doubt  about  the  authority  of 
the  Lord  Chancellor,  I  think  the  order  ought  to  be 
affirmed*  It  would  be  most  mischievous  if  there  ex- 
isted no  jurisdiction  or  authority  of  this  nature,  and  it 
would  be  absolutely  necessary  for  the  legislature  to 
interfere  to  provide  a  remedy.  The  eldest  son  in  this 
Case  will  be,  if  he  lives,  a  peer  of  the  realm ;  and  then, 
if  there  is  no  authority  to  interfere  between  the  parent 
and  the  children,  consider  to  what  an  extent  the  mis- 
chief will  go.  A  woman  in  high  life  marries  a  low- 
bom,  uneducated,  and  perhaps,  vicious  man,  and  her 
son  is  entitled  to  a  very  large  property,  and  the  father 


(g)  4  Bro.  Ch.  Ca.  loi ; 
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(1)  10  Ves.  5«. 


(k)  12  Yes.  492. 
{I)  Jac.  245. 
(m)  Jac.  251. 
(n)  Jac.  266. 
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is  utterly  incapable  of  taking  proper  care  of  their 
morals  and  education ;  and  is  it  to  be  said  that  there 
la  no  power  in  the  realm  to  interfere  in  a  case  of  that 
kind  ?  The  control  of  the  parent  over  the  children  is, 
properly  speaking,  not  a  power  at  all,  but  a  trust ;  and 
if  your  Lordships  look  into  the  elementary  writers,  you 
will  find  it  so  described,  and  the  parent  is  intrusted 
with  the  care  of  the  education  of  his  children,  because, 
from  natural  affection,  he  is  considered  as  the  properest 
person  to  discharge  that  duty.  I  move  '^  That  the 
order  of  the  Court  below  be  affirmed." 
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Lard  Manners. — This  is  an  appeal  from  an  order  of  the 
late  Lord  Chancellor,  referring  it  to  the  Master  to  con- 
sider of  a  proper  person  to  be  the  guardian  of  the  appel- 
lant's children.  This  order  is  objected  to  on  two 
grounds — 1st,  Tliat  the  Lord  Chancellor  has  no  juris- 
diction to  separate  children  from  a  parent,  while  he 
resides  in  this  country ;  %dly.  That  if  he  had  that 
jurisdiction,  it  is  not  in  this  case  properly  exercised. 
FiiBty  as  to  the  jurisdiction,  I  think  it  sufficient  to  say 
that  it  has  been  uniformly  admitted  and  exercised  for  a 
period  of  more  than  a  century ;  and  I  have  looked  in 
vain  for  any  instance  in  which  it  was  doubted  by 
any  Lord  Chancellor,  from  the  time  of  Lord  Notting- 
ham downwards,  and  it  has  now  become  the  established 
doctrine  and  practice  of  the  Court,  and  the  law  of  the 
land.  When  a  parent  applies  to  the  Court  of  King's 
Bench  for  a  writ  of  habeas  carpfss  to  recover  his  chil- 
dren, who  have  been  taken  from  him,  the  Court  asks 
whether  the  Lord  Chancellor  has  interfered  in  the 
matter,  and  if  the  answer  be,  that  he  has,  the  Court 
will  not  grant  the  writ;  but  the  Court,  by  this  refusal> 
would  very  much  fail  in  its  duly  if  the  Lord  Chancellor 
had  no  juixsdietton  in  such  matters.     It  was  mentioned 
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at  the  bar  as  an  objection  to  this  power,  that  you  can' 
not  know  its  extent  or  its  limits,  but  in  that  respect 
it  is  only  like  other  cases  where  a  discretioneiy 
power  exists;  and  you  cannot  know  its  limits  gene- 
rally, because  that  depends  on  the  particular  circum- 
stances of  each  case.  I  agree,  therefore,  with  Lord 
Thurlow,  and  other  eminent  judges,  who  have  held  this 
to  be  an  established  jurisdiction  of  the  Lord  Chancellor. 
As  to  the  second  question,  whether  the  power  had  been 
properly  exercised  in  this  instance — it  is  to  be  con- 
sidered, that  to  restore  these  children  to  the  appellant, 
is,  in  all  probability,  to  deliver  them  to  Mrs.  Bligh, 
who  appears  to  have  intended  to  institute  a  suit  in  the 
Ecclesiastical  Court  for  a  divorce,  and  probably  has 
delayed  it  merely  on  account  of  the  pendency  of  this 
cause.  I  do  not  say  that  the  mere  act  of  the  parent  s 
living  in  adultery  is  a  good  reason  for  separating  his 
children  from  him.  That  question  will  be  determined 
when  it  arises ;  but  here  the  living  in  adultery  is  only 
one  circumstance.  There  is  in  addition  the  appellant's 
most  improper  behaviour  to  his  wife,  and  his  training 
the  children  in  vicious  habits  of  profane  swearing, 
almost  the  only  vicious  habit  of  which  children  at  their 
then  age  were  capable  of  learning  This  fact  does 
not  depend  entirely  on  the  credit  of  Doctor  Bulkley, 
but  is  deposed  to  by  others.  As  to  Doctor  Bulkley, 
whose  testimony  has  been  the  subject  of  so  much  ani- 
madversion, there  are  some  parts  of  his  conduct  which 
I  do  not  approve ;  but  as  to  his  credibility  as  a  witness, 
I  think  the  testimony  in  his  favour  preponderates  far 
over  that  which  is  produced  against  him.  This  habit 
of  profane  swearing  is  a  most  dangerous  one,  espe- 
cially when  inculcated  or  allowed  by  the  authority  of 
the  parent.  Suppose  the  appellant  had  been  a  testa- 
mentary guardiani  nobody  could  be  less  qualified  for 
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the  duty  than  he  is,  and  it  would  be  the  duty  of  the 
Lord  Chancellor  to  rescue  the  children  from  his  power ; 
and  as  to  this  point  there  is  no  difference  between  a 
testamentary  guardian  and  a  parent.  The  Court  will, 
no  doubt,  regard  the  feelings  of  a  parent,  but  that  is  a 
secondary  consideration.  The  object  of  this  order  is 
to  rescue  the  children  from  a  parent  who  has  dis- 
qualified himself  from  being  a  proper  guardian ;  and 
as  I  have  no  doubt  about  the  jurisdiction,  I  do  not 
know  in  what  case  it  can  be  more  properly  exercised 
than  in  the  case  of  one  ^ho,  with  respect  to  his  chil- 
dren, has  manifested  a  total  disregard  of  morals,  reli- 
gion, and  example. 
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Lord Lyndhurstj  (Chancellor). — It  is  unnecessary  for 
me  to  say  any  thing  further  than  that  I  concur  in  the 
opinion  of  the  noble  and  learned  Lords. 

Order  affirmed. 


vox.  I.-- News. 
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February, 
1828. 

' V ' 

Award. 


Hill  (Sir  G.  F.  Fitzgerald) 
Ball  (Benjamin)       -    -     - 


-  Appellant. 

-  Respondent 


A.  gives  bond  and  judgment  to  B.  for  balance  of  an  account; 
B.  aBsigns  the  judgment  to  C. ;  submission  by  A.  and  C, 
and  award  that  C.  is  entitled  to  the  benefit  of  the  judg- 
ment ;  and  bill  filed  bv  C.  on  the  ground  of  the  awara ; 
objected  by  A.  tbat  the  judgment  was  given  to  B.  for  a 
much  larger  sum  than  was  really  due,  and  upon  an  under- 
standing that  it  was  to  stand  only  as  a  security  for  what 
was  actually  due ;  that  the  award  had  been  made  in  his 
absence,  and  that  the  arbitrators  had  not  given  him  credit 
for  several  sums  which  he  had  paid  to  B.  on  account  of 
the  judgment ;  but  evidence  that  the-objections  of  A.  had 
been  stated  before  the  arbitrators  by  his  counsel  and  soli* 
citors :  Decree  that  C.  was  entitled  to  the  benefit  of  the 
judgment  for  the  whole  sum,  and  the  Decree  affirmed. 


In  1793,  and  for  several  years  after,  John  Claudius 
Beresford,  and  James  Woodmason,  were  bankers  and 
co-partners  in  Dublin.  Sir  G.  F.  Hill  having  married 
a  sister  of  Beresford,  various  pecuniary  transactions 
passed  between  them  without  any  settlement  till  1808, 
when  Beresford  called  upon  Hill  to  settle  the  accounts 
between  them,  and  give  his  bond  for  the  balance.  Soon 
after,  Hill,  the  appellant,  gave  his  bond  for  31,000/. 
conditioned  for  the  pa)rment  of  15,500  /.  the  balance 
then  due,  with  a  warrant  of  attorney  to  enter  up  judg- 
ment. 

In  1807the  partnership  between  Beresford  and  Wood- 
mason  was  dissolved,  and  in  January  1808  Beresford 
formed  a  partnership,  as  bankers,  with  the  respondent 
Benjamin  Ball,  and  others.  On  that  occasion  an  ar- 
rangement was  made  that  the  notes  and  encraorpments 
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of  the  old  finn  should  be  paid  by  the  new  firm,  and  i828. 
Beresford  being  largely  indebted  to  the  old  firm,  in 
part  satisfaction  of  that  debt,  delivered  over  to  Ball 
various  securities,  and  among  the  rest  the  bond  of  Hill 
the  appellant,  conditioned  for  the  payment  of  15,500  /. 
In  1810  judgment  on  the  bond  was  entered  up  in  the 
name  of  Beresford,  who  in  the  same  year  assigned  it  to 
Ball,  and  a  memorial  of  the  assignment  having  been 
enrolled,  pursuant  to  the  Act  of  the  9th  Geo..  "Z,  Ball, 
under  the  provisions  of  that  Act,  became  the  owner  of 
the  judgment,  and  entitled  as  such  to  issue  execution 
and  levy  the  amount  in  his  own  name. 

In  December  1810  the  partnership  between  Beres- 
ford, Ball  and  the  others,  was  dissolved,  and  in  1811 
Beresford  became  bankrupt.  The  appellant  refused 
to  pay  the  amount  of  the  judgment,  and,  after  much 
discussion  and  correspondence,  the  parties  agreed  in 
1812  to  subtnit  all  matters  respecting  it  to  arbitration, 
and  the  submission  was  made  a  rule  of  the  Court  of 
Chancery.  In  May  1812  the  arbitrators  adjudged  that 
the  judgment  was  a  good  and  effectual  security  for  the 
15,500  /.,  for  the  payment  of  which  the  bond  was  con- 
ditioned, and  this  award  was  in  June  1812  confirmed 
by  the  Court  of  Chancery.  As  Hill  still  refused  to  pay. 
Ball  sued  out  an  elegit  against  his  estates,  but  was 
unable  to  enforce  his  remedy  in  that  way  on  account 
iof  the  prior  incumbrances  affecting  the  estates. 

In  1817  Ball  filed  a  bill  in  Chancery  against  Hill, 
and  other  proper  parties,  stating  the  circumstances, 
praying  for  a  decree  of  redemption  and  foreclosure,  &c. ; 
this  bill  was  amended  in  1818,  and  also  in  18 19?  in 
order  to  add  other  parties,  and  set  up  the  award 
of  1812. 

The  appellant  put  in  his  answer  to  the  said  re- 
amended  bill,  and  thereby  objected  to  the  said  award, 
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1828.  inasmuch  as  for  that,  amongst  other  reasons,  the  ap- 
pellant was  in  London  during  the  proceedings  under 
«-^  the  said  submission,  and  that  his  defence  was  not  given 
in  in  the  same  manner  it  ought ;  and  that  he  objected 
to  the  award  on  his  return  from  London,  and  was  ad- 
vised to  exhibit  his  bill  to  impeach  the  same. 

And  the  answer  insisted  that  the  bond  for  the  15,500  L 
was  given  without  the  proper  investigation  of  accounts, 
upon  an  assurance  by  Beresford  that  it  would  stand  good 
only  as  a  security  for  what  was  really  due,  which  was 
much  less  than  the  sum  mentioned  in  the  bond ;  and 
also,  that  after  the  assignment  of  the  said  bond  to 
the  respondent,  Benjamin  Ball,  which  was  made  with- 
out the  appellant  s  knowledge,  the  appellant  continued 
to  make  large  payments  to  the  respondent,  John  Clau- 
dius Beresford,  on  account  of  the  said  bond ;  which 
were  handed  over  to  the  assignee  of  the  said  bond,  but 
the  appellant  was  never  credited  for  the  same  as  against 
the  said  bond,  but  was  told  that  they  were  only  to  be 
considered  as  loans  or  advances  to  the  respondent,  John 
Claudius  Beresford.  And  the  said  award  being  founded 
on  an  erroneous  conception  of  the  case,  saddled  the 
complainant  with  the  full  amount  of  the  said  judgment 
and  interest  from  the  date  of  the  said  bond,  and  gave 
him  no  credit  for  his  payments  on  account  thereof  ; 
whereas  the  said  bond  having  been  given  expressly 
only  to  secure  the  balai^ce  of  an  account  not  then 
finally  settled,  the  arbitrators  ought  to  have  allowed  him 
to  go  into  the  said  account,  and  prove  such  error  or 
overcharge  as  he  might  therein;  and  the  complain- 
ant ought  to  have  been  allowed  credit  for  divers  sums 
paid  before  the  assignment  of  the  said  bond. 

It  appeared,  however,  in  evidence,  that  the  objections 
of  the  appellant  had  been  brought  under  the  notice  of 
the  arbitrators  in  iSlS,  by  his  counsel  and  solicitor. 
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On  the  l6th  August  18«1,  the  Court  below  decreed  ^M^ 
that  the  respondent,  Ball,  was  entitled  to  redeem  the 
mortgages,  &c.  and  to  the  benefit  of  the  judgment, 
and  the  proper  accounts  were  ordered  to  be  taken 
aecordmgly.  From  this  decree  Sir  G.  F.  Hill  ap- 
pealed; because, 

1st.  Evidence  having,  on  behalf  of  the  appellant, 
been  entered  into,  to  prove  that  the  bonds,  dated  the 
dd  of  June  1804,  for  4,200  /.,  and  the  22d  December 
1808,  for  15,500  /.,  were  given  by  the  appellant  to  the 
respondent,  John  Claudius  Beresford,  for  securing  the 
balances  that  might  be  due  at  those  respective  times 
from  the  appellant  to  him,  and  that  various  payments 
were  made  by  the  appellant  to  or  on  account  of  the 
respondent  John  Claudius  Beresford,  in  respect  of 
last-mentioned,  bond,  which '  included  the  sum  for 
which  the  first-mentioned  bond  was  given.;  and  the 
award  set  up  by  the  respondent,  Benjamin  Ball,  not  being 
binding  upon  the  appellant,  for  the  rea3on8  by  him 
stated  in  his  answers  to  the  said  bill,  the  said  decree 
ought  to  have  directed  an  account  of  what  sums  were 
due  from  the  appellant  to  the  respondent,  John  Claudius 
Beresford,  or  those  claiming  under  him,  in  respect  of 
the  said  bond  for  15,500/.,  and  that  the  judgment 
obtained  for  the  same  should  stand  as  a  security  for 
so  much  only  as  should  be  so  found  to  be  due. 

2d.  For  that  as  to  the  judgment  obtained  by  the 
respondent,  Benjamin  Ball,  against  the  appellant,  in 
Trinity  Term  1811,  for  the  sum  of  16,585/.  12^.  6d., 
the  bond  upon  which  such  judgment  was  obtained 
having  been  given,  together  with  various  other  secu- 
rities, including  an  acceptance  of  the  respondent,  Ben- 
jamin Ball,  for  10,000  /.  as  security  for  a  debt  of  the 
respondent  John  Claudius  Beresford  to  the  respondent 
Benjamin  Ball  and  his  partners,  and  which  acceptance 
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18^.  the  respondent  Benjamin  Ball  did  not  pay,  the  decree 
ought  to  have  declared  that  the  appellant  was  tiot 
bound  to  satisfy  the  last  judgment,  unless  the  respon- 
dent Benjamin  Ball  paid  his  acceptance,  or  that  at  all 
events  an  account  should  have  been  directed  to  be 
taken,  whether  the  sums  of  money  for  which  such  secu- 
rities were  deposited  had  been  paid ;  and  that  the  said 
judgment  for  the  sum  of  16,585/.  12  s.  6d.  ought  to 
stand  a  security  only  for  what  the  appellant,  including 
the  said  acceptance  for  10,000  /.  was  liable  to  contri- 
bute towards  the  payment  of  such  sums  of  money. 

For  the  respondent  it  was  contended  that  the  decree 
ought  to  be  affirmed ;  because, 

1st.  The  award  was  good  at  law,  and  was  absohitely 
confirmed  by  order  of  the  Court  of  Chancery  in  Ireland, 
in  the  month  of  June  1812,  and  not  only  had  never 
been  disputed  before  the  respondent's  bill  was  filed, 
but  the  appellant  acquiesced  in  it,  and  admitted  that 
he  did  so. 

2d.  It  was  proved  in  the  cause  that  the  appellant's 
counsel  and  solicitor  attended  the  arbitrators  on  his 
behalf,  and  no  ground  whatever  has  been  laid  for  im- 
puting any  fraud  or  misconduct,  either  to  the  arbitrators 
or  to  the  parties. 

Sd.  The  award  finally  and  conclusively  determined 
the  matters  in  dispute  between  the  parties  respecting 
the  judgment  for  81,000/.,  and  the  respondent  is  entitled 
to  the  benefit  of  that  determination  in  taking  an  ac- 
count of  what  is  due  to  him  upon  that  judgment. 

Jadgment:  Lord  Lyttdhurst  (Chancellor) : — I  see  no  reasonable 

Feb.  IBM.       ground  for  this  appeal. 

Decree  affirmed,  with  Costs. 


ON  APPEALS  AND  WRITS  OF  ERROR-  169 


APPEAL    FROM    THE    COURT    OF    CHANCERY.  11th,  18th 

June  1898. 


* — V- 


HULLET  &  Co.     -         -  .  .         Appellants.  ^  foreign  So- 

KiNG  OF  Spain         -         -        -       Respmdent.      ^^":«'S"  ^^  ? 

*  right  to  sue  in 

Machabo,  as  agent  for  the  King  of  Spain,  receives  from  in  Equity  as 
the  French  government  a  sum  of  money,  which  that  wellasatLaw. 
government  had  agreed  to  pay  to  the  King  of  Spain  in  Parties. 
satisfaction  of  the  claims  or  certain  Spanisn  subjects  on 
France.  Machado  brings  the  money  to  this  country,  and 
deposits  a  considerable  jportion  of  it  in  the  hands  of  HuUet 
&  Co.  of  London.  The  Xing  of  Spain  applies  to  Machado 
for  the  money,  and  Machado  refuses  to  deliver  it,  on  the 
pretence  that  he  is  bound  to  pay  only  to  such  subjects  of 
Spain  as  should  be  found  ultimately  entitled  to  it,  fiill  in 
the  name  of  the  King  of  Spain  against  Machado  (out  of 
the  jurisdiction)  and  against  Hullet  &  Co.,  for  discovery, 
and  payment  of  the  money  into  court.  Demurrer  to  the  bill 
for  want  of  parties.  Sec.  but  chiefly  on  the  ground,  that  it 
had  never  been  held  that  a  foreign  sovereign  could  sue  in 
equity  in  this  country.  Order  by  the  Court  below  over- 
ruling the  demurrer,  affirmed  by  the  Lords. 

A  foreign  sovereign  has  a  right  to  sue  in  this  country  in 
equity  as  well  as  at  law.  In  this  case,  the  King  of  Spam  is 
the  only  party  entitled  to  the  money  in  the  first  instance. 


The  bill  filed  22d  December  1827  stated  the  treaties  Bill  filed  3sd 
of  SOtli  May  1814,  20th  November  1815,  and  25th  ^^'  ^®^^- 
April  1818,  for  tiie  adjustment'  of  the  claims  upon 
France  of  the  several  Powers  who  had  been  engaged 
in  the  French  revolutionary  war;  and  also  separate 
conventions  of  the  18th  March  1818,  and  SOth  April    soth  April, 
1822,  between  the  French  and  Spanish  governments^  Oinvention 
who  had  mutual  claims  on  each  other,  for  the  adjust-  between 
ment  of  these  claims;   and  the  French  government  Spanish  go- 
agreed  to  pay  the  balance   to  such  person  as  the  ^®™™®"^- 
Spanish  ^venusDeat   sfaoidd   appoint   to   receive   it. 
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1 828.       Don  Justo  Jose  de  Machado  was  appointed  for  that 
HULLET&co  P^T^^se,  and  his  name  was  inscribed  in  the  book  of 
V-  the  public  debt  of  France  for  a  sum  amounting  to 

about  500,000/.  in  British  money. 

When  the  Spanish  constitutional  war  broke  out  in 
1823,  Machado  sold  out  of  the  French  funds,  and 
brought  the  money  to  England.  Bills,  signed  by  Fer- 
dinand, were  drawn  by  the  constitutional  government 
of  Spain  on  Machado  in  respect  of  this  money,  which 
he  refused  to  pay,  and  protested,  alleging  as  his  reason 
that  he  held  the  fund  for  such  of  the  subjects  of  Spain 
as  should  be  found  entitled  to  it,  when  the  claims  should 
be  duly  investigated  and  ascertained.  After  the  cessa- 
tion of  the  war,  the  Spanish  government,  by  decree, 
dated  21st  March  1824,  appointed  boards  for  ascer- 
taining and  adjusting  the  claims  on  the  fund,  and 
securing  its  proper  application  and  distribution ;  and 
communicated  this  decree  to  Machado,  with  much 
commendation  from  his  Majesty  for  his  refusal  to  pay 
the  money  to  the  order  of  the  constitutional  govern- 
ment. The  presidents  of  the  boards  directed  Machado 
to  deposit  the  fund  in  the  Bank  of  England  in  their 
name ;  but  this  Machado  refused  to  do,  stating  that  he 
was  ready  to  pay  the  persons  entitled  when  the  boards 
should  have  settled  their  claims. 

The  bill  then  stated,  that,  in  December  18S4, 
Machado  deposited  about  200,000/.  of  this  money 
with  Hullet,  Brothers  &  Co.  in  the  name  of  his 
secretary,  Achilles  de  Pereira,  who,  as  the  defendants 
well  knew,  had  no  interest  whatever  in  it,  and  whose 
name  was  employed  merely  to  prevent  any  attachment 
of  the  money  by  persons  having  claims  on  the  Spanish 
government ;  and  the  bill  charged  that  both  Machado 
and  Pereira  were  residing  in  the  Netherlands,  out  of 
the  jurisdiction  of  the  Court  of  Chancery,  and  that  the 
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the  defendants,  HuUet  &  Co,,  after  settling  accounts  1B28. 
with  Machado,  still  retained  about  100,000/.  of  this  nrLtET&co. 
money,  which  belonged  to  the  plaintiff,  as  head  of  the  *  ''• 
Spanish  goyemment :  and ,  the  bill  prayed,  "  that 
HuUet  &  Co.  and  the  said  Don  Justo  Jose  de 
Machado,  when  he  came  within  the  jurisdiction  of 
the  said  Court  of  Chancery,  might  answer  the  matters 
of  the  said  bill ;  and  that  an  account  might  be  taken, 
by  and  under  the  direction  and  decree  of  the  said 
Court  of  Chancery,  of  all  and  singular  the  sums  of 
money  which  had  been  paid  to  or  deposited  with 
HuUet  &  Co.  by  the  said  defendant  Don  Justo  Jos^ 
de  Machado,  in  the  manner  thereinbefore  in  that 
behalf  stated,  and  of  the  funds  brought  over  by  him  to 
this  country,  as  thereinbefore  mentioned ;  and  that  the 
amount  thereof  might  be  ascertained,  and  paid  over 
by  Hullet  &  Co.  to  the  plaintiff,  or  his  agents  in  that 
behalf  lawfully  authorized  to  receive  the  same;  or 
otherwise,  that  Hullet  &  Co.  might  be  ordered  forth- 
with to  pay  the  same  into  the  Bank  of  England,  with 
the  privity  of  the  Accountant-general  of  the  said  Court 
of  Chancery,  in  trust  in  the  said  cause ;  and  that  the 
said  defendant  Don  Justo  Jose  de  Machado  might  in 
the  meantime  be  restrained,  by  the  order  and  injunc- 
tion of  the  said  Court  of  Chancery,  from  commencing 
or  prosecuting  any  action  or  suit  at  law,  or  taking  any 
steps  whatsoever,  against  Hullet  Sc  Co.  for  the  pur- 
pose thereby  of  obtaining  repayment  of  the  monies  so 
paid  to  or  deposited  with  them,  Hullet  &  Co.,  as  afore- 
said; and  that  Hullet  &  Co.  might  also  in  like 
manner  be  restrained  from  paying  over  the  monies  last 
mentioned  to  the  said  Don  Justo  Jose  de  Machado,  or 
parting  with  the  same,  without  the  direction  of  the 
said  Court  of  Chancery  in  that  behalf;  and  that  Hullet 
&  Co.  might  set  forth  the  claims  (if  any)  which  they 
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had,  or  claimed  to  b^  entitled  to,  upon  the  said  monies 
so  paid  to  or  deposited  with  them  as  aforesaid,  or  upon 
the  said  funds  so  received  by  the  said  Don  Justo  Jose 
de  Machado  by  virtue  of  the  said  convention  of  the 
SOth  day  of  April  1623  as  aforesaid,  and  the  parti- 
culars thereof,  and  how  they  make  out  the  same,  and 
that  the  said  claims  might  be  disposed  of  by  the  aaid 
Court  of  Chancery:"  And  the  bill  prayed  process 
against  Hullet  &  Co.  and  a^inst  Machado,  when  he 
should  come  within  the  jurisdiction. 

Machado  did  not  appear,  but  Hullet  &  Co.  appeared 
to  the  said  bill,  and  on  the  31st  day  of  January  last 
filed  a  demurrer  thereto,  and  they  thereby  for  cause  of 
demurrer  showed,  that  the  respondent  had  not  by  liis 
said  bill  made  such  a  case  as  entitled  him  in  a  court 
of  equity  to  any  relief  against  them,  or  either  of  thesn : 
and  for  further  cause  of  demurrer,  they  thereby  showed, 
that  the  plaintiff  had  not  made  the  said  Achilles  de 
Pereira  a  party  thereto,  nor  prayed  process  against 
him;  neither  had  the  plaintiff  made  parties  to  the 
said  bill,  nor  prayed  process  against  any  or  all  of  the 
persons  who,  according  to  the  statements  in  the  said 
bill,  had  or  were  entitled  to  claim  a  beneficial  interest 
in  the  monies  in  the  said  bill  mentioned,  or  any  part 
thereof. 

The  demurrer  came  on  to  be  argued  on  the  2£d  day 
>of  March  1828.,  before  the  Lord  Chancellor,  by  whom  it 
was  over-ruled ;  and  against  this  order  the  defendante 
Hullet  &  Co.  appealed  to  the  House  of  Lords : 

1st.  Because  it  has  never  been  held  that  a  foreign 
rsov^reign  can  si«&  in  eourts  of  equity  in  England ;  and 
^according  to  the  principles  of  such  courts,  such  a 
plaintiff  ought  not  to  be  allowed  to  sue  therein,  inas- 
much as  by  »o  possibility  can  process  be  sasu/ed  widi 
^sfibct,  oriequity  done,  or  a  decree  ^enforced  against  him. 
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2dly.  Because  tke  pretended  rights  on  which  the       J828i 
plaintiff  in  this  bill  relies  are  rights  which  he  claims  bullet  &  co. 
merely  by  virtue  of  his  prerogative  as  King  of  Spain ;  ^• 

and  it  is  not  according  to  the  law  or  constitution  of 
England,  that  an  English  court  of  equity  should  be 
made  instrumental  iti  enforcing  in  England  the  prero- 
gative of  a  foreign  sovereign. 

Sdly.  Because  the  pretended  right  of  the  King  of 
Spain  to  the  monies  sought  to  be  recovered  by  the  bill 
arises  out  of  a  treaty  with  France,  which  was  incon- 
sistent with  the  existing  relations  between  each  of 
those  countries  and  His  Majesty  the  King  of  this 
country,  and  an  English  court  of  equity,  therefore, 
will  not  lend  its  aid  to  enforce  any  such  pretended 
right. 

4thly.  Because  this  is  a  bill  in  equity,  according  to 
the  statement  of  which,  not  one  of  the  parties  before 
the  Court  has  any  right  to  the  beneficial  enjoyment 
of  the  property  which  is  the  subject  of  the  suit,  and  no 
decree  could  be  made  upon  it  which  would  do  com- 
plete justice. 

5thly.  Because  the  bill  does  not  bring  before  the 
Court  all  the  parties  interested  in  the  matters  of  the 
suit,  and  in  the  questions  raised  by  the  statement  in 
the  bill,  nor  any  persons  who  represent  those  parties  or 
their  interests ;  and  particularly  because  Achilles  de 
Pereira  is  not  made  a  party  to  the  suit,  though  the  bill 
states  that  the  monies  of  which  the  plaintiff  seeks  to 
obtain  possession,  were  paid  to  or  deposited  with  these 
appellants  in  the  name  of  the  said  Achilles  de  Pereira. 

The  cause  came  on  for  hearing  on  the  11th  and  16th  Hearing,  nth 
June  1828; — Pepys  and  Russel  for  the  appellants;  lass. 
fVHherell  (Attomey^general),  ami  HomCy  for  the  re- 
spondent. 
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1828.  Lord  Lyndhurst  (Chancellor): — ^The  French  and 

BULLIT8&C0.  Sp&i^ish  governments  had  mutual  claims  on  each  other, 

V*  and  they  agreed  to  set  the  claims  of  the  one  against 

K   OF  SPA  I  If  V        o  C7 

those  of  the  other.     What  is  there  fraudulent  in  that  ? 

Lord  Redesdale : — ^The  French  government  was  the 
only  one  which  had  any  pretence  to  say  that  the  money 
should  be  paid  only  to  the  persons  whose  claims  should 
be  established. 

Lord  Lyndhurst  (Chancellor) : — ^The  money  was  to 
be  paid  to  the  person  whom  the  King  of  Spain  should 
nominate ;  he  nominates  Machado,  who,  as  his  nominee 
or  agent,  does  receive  it,  and  now  he  says  he  is  not 
accountable  to  the  King  of  Spain.  Neither  the  boards 
of  commissioners  nor  the  Spanish  subjects  had  any 
thing  to  do  with  it  in  the  first  instance.  We  cannot 
presume  that  the  King  of  Spain  will  not  distribute  the 
money  to  those  who  have  claims  ;  we  cannot  enter  into 
that  question  at  all.  Machado  received  the  money 
under  the  authority  of  the  King  of  Spain,  and  to  him 
he  is  accountable.  Suppose  the  King  of  Spain  had 
sent  jewels  here  to  be  set,  and  the  jeweller  refused  to 
restore  them,  would  the  King  of  Spain  have  no  remedy 
at  law  to  recover  them  or  dieir  value  ?  Why  should 
he  not  have  his  remedy  here  as  well  as  any  other 
foreigner  ?  When  he  sues  here  as  a  plaintiff  the  Court 
has  complete  control  over  him,  and  may  hold  him  to  all 
proper  terms. 

Lord  Redesdale : — ^When  the  King  of  Scotland  was 
Earl  of  Huntingdon,  could  he  not  maintain  his  action 
here  against  his  steward  for  the  rents  of  that  Earldom? 
I  am  an  executor  of  the  Duchess  of  Brunswick,  can 
I  not  maintain  an  action  here  in  her  name  for  what  is 
due  to  her? 
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Lord  Lyndhurst  (Chancellor) : — It  was  decided  that       1 828. 
a  foreign  sovereign  might  sue  at  law,  and  why  not  in  ^^^^^^  j^  ^^^ 
equity  ?    At  all  events,  this  was  a  bill  of  discovery,  v. 

in  which  the  courts  of  equity  had  a  concurrent  juris- 
diction. As  to  parties,  it  must  be  admitted,  because  so 
stated  in  bill,  that  Achilles  de  Pereira  had  no  interest, 
and  neither  the  members  of  the  boards,  nor  the  parties 
who  had  claims,  had  any  thing  to  do  with  the  funds  in 
the  first  instance. 

Lord  RedesdaU : — I  do  not  know  whether  your  Lord-  June  is,  lass 
ships  have  any  doubt  as  to  this  question,  but  I  have    "^'pnent. 
none.     I  have  no  doubt  but  a  foreign  sovereign  may 
sue  in  this  country,  otherwise  there  would  be  a  right 
vnthout  a  remedy.     He  sues  here  on  behalf  of  his  sub- 
jects, and  if  foreign  sovereigns  were  not  allowed  to  do 
that,  the  refusal  might  be  a  cause  of  war.     This  was 
a  transaction  between  the  governments  of  France  and 
Spain,  and  Machado  was  the  agent  appointed  by  the 
King  of  Spain  to  receive  the  money ;  and  if  any  one 
had  a  right  to  object  to  pay  the  money  to  him  in  that 
capacity,  or  to  any  one  except  the  parties  who  might 
be  ultimately  entitled,  it  was  the  King  of  France ;  but 
the  French  government  made  no  objection,  but  paid 
him  the  money,  ajid  he  received  it  as  an  agent  nomi- 
nated for  that  purpose  by  the  King  of  Spain.     He  de- 
posits the  money  in  the  hands  of  the  defendants  Messrs. 
Mullet  &  Co. ;  and  one  reason — a  very  slight  reason 
indeed — ^for  their  refusal  to  bring  it  into  Court,  accord- 
ing to  the  prayer  of  the  bill,  was,  that  it  had  been  de- 
posited in  the  name  of  Achilles  de  Pereira,  Machado's 
clerk,  who  was  not  made  a  party.     But  the  defendants 
well  knew  that  the  name  of  Achilles  de  Pereira  was 
employed  for  the  purpose  of  the  deposit  by  Machado, 
aad  that  he  had  no  interest  in  the  moneyi  and  they  even 
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1 828.       admitted  that  he  had  ao  interest  in  it,  and  acknowledged 

HuixEi  &  CO  ^^^^  ^^^  person  to  whom  they  were  accountable  was 

V-  Machado.     And  who  was  this  Machado  ?  the  agent  of 

the  King  of  Spain,  and  the  defendants  knew  that  the 

-  money  was  that  of  the  Kini^  of  Spain.    The  defendants 

had  nothing  at  all  to  do  with  these  treaties.     They  had 

the  King  of  Spain's  money  deposited  with  them  by  his 

agent,  and  they  were  bound  to  answer. 

But  supposing  other  parties  had  any  interest  in  it, 
the  prayer  of  the  bill  merely  was,  that  the  money  should 
be  paid  into  Court,  and  then  others  who  thought  they 
had  claims  might  come  and  set  them  up ;  but  that  was 
no  reason  why  the  defendants  should  not  make  the  re- 
quisite discovery,  and  pay  the  money.     There  is  no 
ground  for  the  notion,  that  a  foreign   sovereign  cannot 
A  foreign  so-    sue  in  the  courts  of  this  country.     It  appears  to  me 
'sue  in  this       clear  that  he  can  sue,  and  it  would  be  monstrous  injus- 
country.  ^j^^  -^  ^^  could  uot.     How  Otherwise  could  the  King  of 

Spain  get  the  money  out  of  their  hands  ?  What  had 
they  to  do  with  the  due  distribution  of  the  money  ? 
That  was  the  business  of  the  sovereign  to  whoip  in  the 
first  ii\staQce  the  money  belonged,  and  to  the  boards 
which  he  had  appointed  for  the  purpose.  The  defend- 
ants cannot  honestly  keep  this  money  and  refuse  to 
answer,  for  they  do  not  pretend  that  it  is  their  own 
money ;  and  is  it  not  the  best  and  most  honest  course  of 
proceeding  to  pay  it  into  Court  ?  If  other  persons  have 
«;lainas,  it  is  their  business  to  attend  to  tUei9»  s^^  ^ 
th^t  of  the  de&ndantSw  Yet  I  doubt  very  much  whether 
the  Court  of  Chancery  can  do  more  than  transfer  the 
money  to  the  King  of  Spain,  or  to  the  boards  appoint^ 
by  him.  The  claims  of  the  several  parties  can  only  be 
settled  by  their  own  sovereign,  and  although  he  may 
be  a  trustee  for  others,  it  is  not  by  the  Court  of  Chan- 
pery  here  that  he  c?m  be  compelled  tp  ej^cvte  tk^^ 


; 


K.  OF  SPAIN. 
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trust     The  sovereign  himself  is  the  one  who  has  to  see        1 828. 
to  that.    It  is  enouQ^h  for  the  defendants  that  they  have  . 

^  J  HULLET  &  CO. 

the  money  from  Machado,  and  that  he  held  it  as  the  «. 

agent  of  the  King  of  Spain.  It  is  sufficiently  set  forth 
in  the  bill,  that  this  Achilles  de  Pereira  has  no  interest 
in  it,  and  so  it  is  admitted  by  the  demurrer.  I  move, 
your  Lordships,  that  the  judgment  of  the  Court  below 
be  affirmed. 

Lord  Lyndhurst  (Chancellor)  :— I  see  no  reason  to  0«^er  over- 
alter  the  opinion  which  I  gave  on  this  question  in  the  demurrer 
Court  below.  *®"^^' 

Judgment  affirmed. 

iSfr  Ch.  Wetherell  (Attorney-General)  : — Ought  not 
the  King  of  Spain  to  have  his  costs  ? 

Lord  Lyndhurst  (Chancellor) : — ^We  will  not  dis- 
parage the  dignity  of  the  King  of  Spain  by  giving  him 
Costs. 
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Sea  Coast. 
Land  imper- 
ceptibly form- 
ed bj  alluvion, 
belongatp  the 
owners  of  the 
adjoining 
lands. 


ERROR: 


FROM   THE   KINGS   BENCH. 


The  King    - 
Yarborough  (Lord) 


Plaintiff  in  Error. 
Defendant  in  Error, 


l>ANDs  formed  slowly,  gradually  and  idnperceptibly,  by 
alluvion  on  the  sea  shore,  belong,  b^  general  immemorial 
custom,  to  the  owner  of  the  a^oiaing  lands,  and  not  to 
the  OrOwn.  So  decided  by  the  House  of  Lords  in  con- 
currence with  the  unanimous  opinion  of  the  Judges. 


Commission. 


In  the  fifty-ninth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  a  commission  was  issued 
under  the  great  seal,  directed  to  certain  commissioners 
therein  named,  directing  them  to  inquire  whether  there 
were  any  and  what  lands,  and  how  many  acres  of 
land,  in  or  adjoining  or  near  to  the  several  towns,  pa- 
rishes or  lordships  therein  mentioned,  or  any  or  either 
of  them,  in  the  county  of  Lincoln,  being  land  in  time 
past  covered  with  the  water  of  the  sea,  and  then  by 
the  sea  left  and  not  covered  with  water,  which  to  his 
Majesty  in  right  of  his  crown,  or  in  any  other  right, 
did  belong  and  appertain,  and  which  were  concealed, 
subtracted,  and  unjustly  withheld  from  him;  and  if  so, 
by  whom  and  how  long,  and  who  hath  received  and 
taken  the  issues  and  profits  thereof  from  the  time  of 
such  dereliction,  or  not  covering,  and  to  what  amount, 
and  in  whose  possession  or  tenure  the  said  lands  then 
were  or  remained,  and  how  much  they  were  worth  by 
the  year  according  to  the  true  value  thereof;  and  all 
and  singular  the  lands,  which  by  the  i^quisition  to  be 
taken  in  that  behalf  should  be  found  to  be  concealed, 
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subtracted,  and  unjustly  withheld  and  detained  from        1828. 
His  Majesty,  to  enter  upon  and  take  and  seize  into  the     ^he  kino 
hands  of  His  said  Majesty.  ^' 

In  pursuance  of  this  commission  an  inquisition  was  (load.) 
taken,  bearing  date  the  12th  day  of  November  in  the  Inquisition. 
same  year,  under  the  seals  of  three  of  the  commis- 
sioners named  in  the  said  commission,  and  of  twelve 
jurors,  whereby  they  found  (amongst  other  things) 
that  there  was  a  certain  piece  of  land,  being  salt  marsh, 
Ijdng  near  or  adjoining  to  the  parish  or  lordship  of 
.North  Cotes,  in  the  said  county  of  Lincoln ;  and  which 
said  last-mentioned  piece  of  land  was  bounded  towards 
the  south  and  south-west  by  the  sea-wall  or  sea-bank 
of  the  said  lordship  of  North  Cotes,  and  towards  the 
north-west  by  part  of  the  sea-wall  or  sea-bank  of  cer-  , 
tain  lands  in  the  lordship  of  Tetney,  and  on  all  other 
parts  by  the  sea,  and  cbntaining  by  estimation  453 
acres  or  thereabouts,  and  was  of  the  value  of  four  shil- 
lings for  each  acre  by  the  year,  of  lawful  money  of  the 
said  United  Kingdom,  according  to  the  true  value 
thereof;  and  was  in  times  past  covered  with  the  water 
of  the  sea,  but  was  then  and  had  been  for  several  years 
past  by  the  sea  left,  and  was  not  covered  with  water 
except  at  high  tides,  when  the  sea  did  flow  to  the  said 
sea-walls  or  sea-banks :  which  said  last-mentioned  piece 
of  land,  from  the  time  of  such  dereliction,  thitherto 
had  been  and  still  was  unoccupied;  but  the  herb- 
age thereof  had  been  from  time  to  time  eaten  and 
consumed  by  the  cattle  and  sheep  belonging  to  divers 
tenants  or  occupiers  of  lands  situate  within  the  said 
parish  or  lordship  of  North  Cotes ;  which  said  piece  of 
land  (together  with  other  pieces  of  land  similarly  de- 
scribed) the  said  commissioners  had  therefore  taken, 
and  caused  to  be  seised  into  the  hands  of  His  said 
jesty. 

VOL.  I. — New  S.  o 


THE  KItfO 

«. 
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1 828.  On  the  18th  December  in  the  same  year,  the  said 

commission  and  inquisition  was  returned  into  the  Petty 
«.  Bag  Office  of  the  Court  of  Chancery,  and  filed  there. 

(^obdO^"  I^  consequence  of  this  inquisition,  the  defendant  in 
error  presented  a  petition  to  the  Lord  High  Chancellor 
of  Great  Britain,  stating  the  said  commission  and 
inquisition,  and  his  title  to  the  manor  of  North  Cotes, 
and  praying  for  leave  to  traverse  so  much  of  the  said 
inquisition  and  return  thereof  as  related  to  the  same 
part  of  the  said  unembanked  salt-marsh  land  as  was 
situate  within  or  near  adjoining  to  the  said  parish, 
lordship  or  m.anor  of  North  Cotes. 

This  petition  was  heard  before  his  Honour  the  Vice- 
Chancellor,  and  after  considerable  discussion,  an  order 
made,  by  which  permission  was  granted  to  the  de- 
fendant to  traverse  so  much  of  the  inquisition  as  related 
to .  the  land  in  or  adjoiniqg  to  the  manor  of  North 
Cotes;  and  similar  permission  was  granted  to  the 
several  lords  of  the  manors  and  owners  of  lands  in  or 
adjoining  to  which  the  other  pieces  of  land  mentioned 
in  the  inquisition  were  situated. 
Traverse.  In   pursuance  of  the  said  order^  the  defendant  in 

error,  in  Easter  Term,  in  the  first  year  of  His  present 
Majesty's  reign,  filed  his  traverse  in  the  Petty  Bag 
Office  ip  the  Court  of  Chancery,  which,  setting  forth 
the  said  commission  and  inquisition,  and  admitting 
that  there  was  a  piece  of  land,  being  salt  miurah, 
bounded  as  in  the  inquisition  is  mentioned ;  and  ad-? 
mitting  the  quantities  and  value  thereof  as  therein  also 
mentioned,  and  that  the  said  piece  of  land  was  then 
and  there,  and  had  been  for  several  years  not  covered 
with  water,  except  at  high  tides,  when  the  sea  did 
i^ow  to  the  said  sea-walls  or  sea-banks ;  and  admitting 
that  the  herbage  thereof  had  been  from  time  to  thofi 
eaten  and  consumed  by  the  cattle  and  sheep  belongiag 


ON  APPEALS  AND  WRITS  OF  ERROR.  181 

to  divers  tenants  or  occupiers  of  lands,  situate  within       i82S. 
the  said  parish  or  lordship  of  North  Cotes ;  states,  that     !;;;^^ 
from  time  whereof  the  memory  of  man  runneth  not  to         «• 
the  contrary,  there  hath  been  and  still  is  a  certain      (lo&d.) 
ancient  manor,  called  or  known  by  the  name  of  the 
manor  of  North  Thoresby  cum  North  Cotes,  situate 
within  the  parish  of  North  Cotes  aforesaid,  in  the  said 
county  of  Lincoln ;  and  that  the  said  defendant,  long 
before  the  respective  days  of  issuing  the  commission 
and  finding  the  inquisition,  to  wit,  on  the  first  day  of 
July  17^89  was  seised  in  his  demesne  as  of  fee,  of  and 
in  the  manor  of  North  Thoresby  cum  North  Cotes,  and 
the  demesne  lands  thereof ;  and  that  the  same  piece  of 
land  heretofore,  to  wit,  on  the  first  day  of  January 
1800,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  finding  of  the  inquisition,  by 
the  slow,  gradual  and  imperceptible  projection,  allu* 
vion,  subsidence  and  accretion  of  ooze,  soil,  sand  and 
matter  being  slowly,  gradually  and  by  imperceptible 
increase,  in  long  time  cast  up,  deposited  and  settled  by 
and  from  the  flux  and  reflux  of  the  tide  and  waves  of 
the  sea,  in,  upon,  and  against  the  outside  and  extremity 
of  the  demesne  lands  of  the  same  manor,  hath  been 
formed,  and  hath  settled,  grown  and  accrued  upon  and 
against  and  unto  the  said  demesne  lands  of  the  same 
manor,  and  the  same  part  and  every  portion  thereof, 
when  and  as  the  same  hath  so  there  been  formed,  set- 
tied,  grown  and  accrued,  hath  thereupon  and  thereby 
at  those  times  respectively  in  that  behalf  above-men- 
tioned^ forthwith  become  and  been,  and  from  the  same 
several  times  respectively  have  and  hath  continued  to 
be,  and  still  are  and  is  part  and  parcel  of  the  said 
demesne  lands  of  the  said  manor ;    and   the  several 
ownera  and  occupiers  of  the  same  manor  for  the  time 
being,  during  all  the  time  aforesaid,  unto  the  time  of 

o  2 
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1828.       the  seisin  of  the  defendant,  as  afores^d;  and  the  de^ 
Jrrml      fendant,  during  the  time  he  hath  been  so  as  aforesaid 

THE  KINO  '  O 

V.  seised  of  and  in  the  said  manor,  from  the  time  of  the 

(lord.)  lormation  and  accretion  ot  the  same  piece  ot  iana,  and 
every  part  thereof  respectively,  continually  until  the 
time  of  the  finding  of  the  inquisition,  respectively  were 
and  was  seised  in  their  and  his  demesne,  a§  of  fee,  of 
and  in  the  same  piece  of  land,  and  every  part  thereof, 
when  and  as  the  same  hath  so  been  formed  and  accrued 
as  aforesaid,  as  and  for  part  and  parcel  of  the  demesne 
lands  of  the  same  manor :  and  the  defendant's  traverse 
concludes  thus :  Without  this,  that  the  said  piece  of 
land,  or  any  part  or  parcel  thereof,  was  by  the  sea  /g/i 
in  manner  and  form  as  in  the  inquisition  is  above  sup- 
posed and  found. 

The  Attorney-general  in  his  replication  traverses 
part  of  the  inducement  to  the  defendant's  traverse  as 
follows  :  ^^  Without  this,  that  the  said  piece  of  land  at 
the  times  in  the  said  plea  mentioned,  by  the  slow, 
gradual  and  imperceptible  projection,  alluvion,  sub- 
sidence and  accretion  of  ooze,  soil,  sand  and  other 
matter,  being  slowly,  gradually  and  by  imperceptible 
increase  in  long  time  cast  up,  deposited  and  settled  by 
and  from  the  flux  and  reflux  of  the  tide  and  waves  of 
the  sea  in,  upon  and  against  the  outside  and  extremity 
of  the  demesne  lands  of  the  same  manor,  hath  been 
fonned  and  hath  settled,  grown  and  accrued  upon  and 
against  and  unto  the  said  demesne  lands  of  the  same 
manor,  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  plea  alleged ;  and  the  defendant  in 
his  rejoinder  takes  issue  upon  that  fact. 

The  replication  of  the  Attorney-general  then  takes 
issue  on  the  defendant's  traverse,  that  the  said  piece 
of  land  was  and  still  is  by  the  sea  left  in  manner 
and  form  as  in  the  inquisition    is  above  supposed 
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and  found ;  and  thereupon  also  the  defendant  joined       ig^g. 
issue. 


THE  XIHG 

9. 

YARBOROUGH 


This  case  came  on  to  be  tried  at  the  Spring  Assizes  ^^J^^rou 
ISSSy  for  the  county  of  Derby,  (the  venue  having  been 
changed  from  Lincolnshire  to  Derbyshire,  by  order  of 
the  Vice-Chancellor  on  the  application  of  the  Crown,) 
by  a  special  jury  of  the  said  county,  some  of  the  special 
jurymen  having  previously  had  a  view  of  the  land 
in  question;  when  a  verdict  was  found  for  the  defendant. 

The  Attorney-general,  on  behalf  of  the  Crown*  Judgment  in 
having  applied  to  the  Court  of  King's  Bench  for  a  new  ^'^^^^ 
trial,  the  Court  directed  the  facts  proved  to  be  stated 
in  a  special  case  for  the  opinion  of  the  Court,  which 
was  accordingly  done ;  and  such  case  came  on  to  be 
argued  in  Trinity  Term  1824(a),  when,  after  full  argu- 
ment, the  Court  were  unanimously  of  opinion  that  the 
verdict  was  right,  and  that  judgment  should  be  entered 
for  the  defendant  thereon. 

A  writ  of  error  in  Parliament  has  now  been  brought  Error. 
by  the  Attorney-general  on  behalf  of  the  Crown,  and 
the  following  is  the  error  assigned :  "  That  it  appears 
by  the  said  record,  that  the  land  therein  described  was 
and  is  land  gained  from  the  sea  by  alluvion,  and  that 
Ib  no  part  of  the  traverse  filed  by  the  said  defendant 
to  the  inquisition  in  the  said  record  stated,  nor  in  any 
other  part  of  the  said  record  doth  the  said  defendant 
state  or  allege  any  custom  or  prescription,  or  other 
sufficient  matter,  whereby  the  right  and  title  of  our 
said  Lord  the  King  to  land  so  gained,  can  by  the  law 
of  the  land  be  barred  or  defeated ;  and  that  the  said 
traverse  so  filed  by  the  said  defendant,  and  the  matters  ^  . 
therein  contained,  are  not  sufficient  in  law  to  bar  or 

(a)  Bam.  &  Crcs.  91. 
03 
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lasts.       defeat  the  said  right  and  title  of  our  said  Lord  the 
King  to  the  land  so  gained  by  alluvion  as  aforesaid :" 


7BB  KlJia 

^*  the  common  error  is  also  added. 


(LOitfi^) 


For  the  Crown  it  was  contended  that  the  judgment 
of  the  Court  of  King's  Bench  ought  to  be  reversed  : — 

1st.  Because  it  appears  by  this  record^  that  the  land 
referred  to  and  described  therein  was  and  is  land  gained 
from  the  sea  by  alluvion,  which,  by  the  law  of  England, 
belongs,  of  common  right,  by  virtue  of  his  prerogative, 
to  the  King. 

Sdly.  Because  the  right  of  the  subject  to  land  so 
gained  does  not  appear  upon  this  record  to  be  sup- 
ported by  the  allegation  of  any  custom,  op  by  the 
allegation  that  there  has  been  an  alternate  ingress  and 
regress  of  the  sea  upon  the  land  in  question,  or  any  other 
legal  ground,  in  opposition  to  the  claim  of  the  Crown. 

Sdly.  Because  the  title  of  the  Crown,  as  found  by 
the  inquisition  remains  without  answer ;  and  the  King 
is  therefore  entitled  to  judgment  upon  this  record,  not- 
withstanding the  issues  found  for  the  defendant. 

For  the  defendant  in  error  it  was  contended  that  the 
judgment  ought  to  be  affirmed : — 

1st.  Because  the  land  in  question  being  land  gained 
from  the  sea  in  manner  and  form  as  in  the  said  de- 
fendant's traverse  is  pleaded,  and  not  in  such  manner 
as  is  stated  in  the  said  inquisition  and  by  the  Attorney- 
general,  became,  and  was,  and  still  is,  the  property  of 
the  said  defendant,  as  lord  of  the  said  manor  of  North 
Cotes,  by  the  common  law  of  the  land. 

Sd.  Because  inasmuch  as  our  said  Lord  the  King 
hath  not  any  common  law,  right  or  title  to  the  piece  of 
land  in  question,  or  any  part  thereof,  it  was  not  ne- 
cessary for  the  said  defendant  to  state  any  custom  or 
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ptesctiption  wh^i^by  the  supposed  right  or  title  of  the       1828. 
King  to  the  land  so  gained  could  by  the  law  of  the     JJ^Tiimo 
land  be  barred  or  defeated.  v- 

Sd.  Because  the  traverse  filed  by  the  defendant,       (lord.) 
and  the  matters  therein  contained,  are  sufficient  in  law 
to  bar  and  defeat  the  supposed  right  and  title  of  the 
King  to  the  lands  gained  in  manner  aforesaid. 

The  cause  came  on  to  be  heard  on  the  9th  July  1828, 
in  the  presence  of  the  eleven  Judges,  and  the  follow- 
ing authorities  were  cited :  Rejp  v.  Abbot  of  Ramsay ^ 
and  Digges  v.  Hammond  {b);  Res  v.  Abbot  of  Peter- 
borough^  and  Rex  v.  Oldstoorth  (c) ;  Stowell  v.  Zouch  (d) ; 
Ball  V.  Herbert  (e).  Callis  on  Sewers,  p.  51 ;  Com. 
Dig.  Prerog.  [D.]  61 ;  «  Bl.  Com.  261 1  and  Bracton, 
lib.  2,  cap.  2. 

Wetherel  (Attorney-general)  and  Tmdal  (Solicitor- 
general)  for  plaintiff  in  error. 

Denman  and  S.  M.  Phillips  for  defendant  in  error. 

Bestj  (Ch.  J.  C.  P.) : — I  thank  your  Lordships  for 
the  permission  which  you  have  given  me  to  address  you. 

The  question  which  has  been  proposed  for  the  opinion     isxh  Julj, 
of  the  Judges  is,  whether  a  tract  of  land  of  400  acres     ,  ^^^ 

,  ,  Judgment. 

which  has  been  gained  gradually,  insensibly  and  im- 
perceptibly by  alluvion  from  the  sea,  belongs  to  the 
Crown,  or  to  the  proprietor  of  the  adjoining  lands? 
There  is  no  local  custom  on  the  subject ;  but  the  Judges 
are  unanimously  of  opinion,  that,  by  the  general  cus- 
tom of  the  realm,  lands  gained  gradually  and  imper- 
ceptibly from  the  sea,  by  alluvion  or  projection,  belong  General  cos- 

(4)  Dyer,  326,  b. ;  a  Roll.  Abr.  Prerog.  (B.)  pi.  9,  10.  ^^™* 

(c)  Hale  De  Jur.  Mar.  ciqp.  6  (Har.  Tracts). 

(d)  1  Plowd.  357-  W  3  T.  R.  263. 
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1828.     .  to  the  owner  of  the  adjoining  demense  lands,  and  not 
to  the  Crown. 
V.  As  the  King  is  lord  of  the  sea,  so  he  is  the  owner  of 

(lord.)  the  soil  covered  by  the  sea,  but  that  right  may  be  con- 
fined in  particular  places  by  local  custom,  and  then  the 
custom  must  be  pleaded  and  proved.  But  there  are 
general  customs  from  time  immemorial,  such  as  the 
custom  of  merchants,  &c.  which  need  neither  be  pleaded 
nor  proved,  and  of  which  we  take  notice  as  if  they  had 
been  established  by  public  Act  of  Parliament.  We 
think  there  is  a  general  immemorial  custom  of  which 
we  are  bound  to  take  notice,  without  pleadings— that 
over  the  whole  of  the  coast  of  England,  lands  gained 
from  the  sea  gradually  and  imperceptibly  by  alluvion  or 
projection,  belong  to  the  owner  of  the  adjoining  soil. 

And  the  custom  is  reasonable ;  for  the  lord  of  the 
adjoining  land  converts  the  land  as  gained  from  the 
sea,  gradually  and  imperceptibly  as  it  is  gained,  into 
useful  soil.  When  the  sea  retreats  suddenly  and  leaves 
a  tract  of  land  uncovered,  that  land  belongs  to  the 
Crown ;  but  it  is  otherwise  with  lands  gained  gradually 
and  imperceptibly  by  alluvion  or  projection.  Such 
land  is  of  no  use  to  the  King,  but  it  may  be  useful  to 
the  owner  of  the  adjoining  lands,  who  gradually  im- 
proves it  as  it  is  acquired,  and  thus  may  be  said  to  have 
a  title  to  it  by  occupation  and  improvement.  Whiat 
Locke  says  in  his  Treatise  on  Government,  about  title 
gained  by  occupancy  and  improvement  to  land  to  which 
another  has  no  title,  shows  the  reasonableness  of  the  cus- 
tom. The  addition  is  the  compensation  to  the  owner  of 
the  adjoining  lands  for  the  expense  and  trouble  of  embank- 
ments and  improvements,  and  by  those  improvements  the 
soil  is  rendered  useful  to  the  conununity,  and  the  original 
value  of  the  ground  thiis  gained  from  the  sea  is  not  a  tenth 
part  of  the  value  which  it  acquires  by  improvements. 
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Bracton,  lib.  2,  cap.  %  speaking  of  aHuyion,  writes  18S8« 
thus :  "  Item  quod  per  albmonem  agro  tuoflumen  (u^ecit^  ^^^  ^^^^ 
Jure  gentium  tibi  acquiritur.  Est  autem  alluvio  latens  «• 
incrementum.  Et  per  alluvionem  adjici  diciturj  quod  iia  (load.) 
pauiatim  adjicitury  quod  intelligere  non  poms  quo  mo- 
menio  temporis  adjiciatur,  Sgc.  Si  autem  non  sit  latens 
incrementum^  contrarium  eritj  ut  visflumminis  partem 
aliquam  ex  tuo  predio  detrasit^  et  vicino  predio  appuHt^ 
certum  est  eam  tuum  permanere,  S^cJ"  Hale,  in  his 
Treatise  De  Jure  Marisj  after  citing  this  passage, 
says,  ^'  But  Bracton  follows  the  civil  law  in  this,  as  in 
some  other  following  places."  Bracton,  however,  the 
greatest  authority  of  his  time,  represents  it  as  the  law 
of  the  land  in  the  time  of  Heniy  the  Third,  that  ground 
gained  by  alluvion  so  gradually  and  imperceptibly  that 
it  cannot  be  known  at  what  particular  moment  of  time 
any  portion  is  added,  belongs  of  common  right  to  the 
owner  of  the  adjoining  soil ;  and  Hale  himself,  in  his 
History  of  the  Common  Law,  says,  that  the  system  was 
considerably  improved  in  the  time  of  Bracton;  and 
much  was,  no  doubt,  borrowed  from  the  civil  law, 
without  the  aid  of  which  a  regular  system  of  law  could 
not  at  that  time  have  been  constructed  out  of  the 
ancient  Saxon  customs  and  similar  sources.  Hale 
likewise  admits,  that  ^'  if  the  gain  be  so  insensible 
and  indiscernible  by  any  limits  or  marks  that  it  cannot 
be  known,  id^n  est  non  esse  et  non  apparere^  as  well 
in  maritime  increases  as  in  the  increases  by  inland 
rivers." 

The  authority  of  Bracton  is  also  followed  in  S  Roll. 
Abr.  Prerog.  [B.]  pi.  9}  10.  RoUe  mentions  two  cases 
cited  by  Dyer,  Rex  v.  Abbot  of  Ramsay  {f)^  and  Digger 
v.  Hammond^  in  both  of  which  judgment  was  g^ven 
for  the  defendant,  although  the  record  did  not  contain 
any  allegation  of  a  customary  or  prescriptive  title; 

(/)  Djucr,  3a6,  b. 
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i«f6.       and  then  be  aays,  pL  11,  *'  If  the  salt  water  leaves 

a  great  quantity  of  land  on  the  shore,  the  King  shall 

^'         have  the  land  by  bis  prerogative,  and  the  owner  of  the 

(toftD.)  adjoining  soil  shall  not  have  it  as  a  perqilisite  t^  from 
which  it  may  be  inferred  that  RoUe  thought  thai  land 
formed  gradually  by  alluvion  would  go  to  the  owner 
of  the  adjoining  land,  of  common  right,  as  a  perqui^ 
site ;  and  so  it  has  been  understood  in  Com.  Dig. 
Prerog-  [D.]  61,  and  in  «  BL  Com.  261. 

In  the  case  of  the  King  against  the  Abbot  qf  Peter- 
borcfUgh(g),  cited  by  Hale,  the  Abbot  was  questioned  at 
the  King's  suit  for  acquiring  thirty  acres  marisci  in  Gas* 
berkille,  licentia  regis  nan  obtenta.  The  Abbot  pleaded 
quod  per  consuetudin&n  patruB  esty  et  a  tempore  quOy  Sjy 
extitit  usurpatum  quod  omnes  et  singuli  domini,  maneria 
terras  seu  tenementa  super  casteram  maris  habentespar* 
ticulariter  habebunt  marettum  et  sajmhnem  per  Jluxus  et 
reftuxus  maris  secundum  rhajus  et  minus  pr ope  tenementa 
ma  pngecta.  Et  dicit  quod  ipse  habet  quoddam  manerium 
in  eadem  villas  unde  plures  terrte  sunt  adjacenles  coster  a 
maris}  etsickabet^perjtuxusetr^uxus  marisy  circiterSOO 
acras  maretti  terras  suas  ac0acentesy  etper  temporis  incre- 
mentum,  secundum  patrics  consuetudinem  ^'';  and  ulti- 
mately judgment  was  given  in  favour  of  the  Abbot  j 
**  quody  secundum  consuetudinem  pat r its f  domini  manerio* 
Tvm  prope  mare  adjacentium  habebunt  marettum  et  sahu- 
tonem^perjiuxus  et  refhuvus  marisyper  temporis  incremen- 
tiwtf  ad  terras  suas  costertt  maris  adjacentes  pry ecta^  8^ 
Idea  Abbas  sine  diCy  S^c''  Hale  observes  on  this — ^  here 
i»  a  custom  laid,  and  he  relies  not  barely  upon  the  case 
without  it/'  But  what  is  the  custom  laid  ?  Not  a  local 
custom,  bnt  a  general  custom  of  the  realm — a  consuetudo 
patrifBy  which,  though  pleaded,  need  not  have  been 
pleaded,  because  the  judges  are  bound  to  take  notfce 
of  it  without  its  being  pleaded. 

{g)  Hale  De  Jure  Maris^  pars  prima,  cap.  6. 
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The  subsequent  case  of  Rej:  v.  Oldsworth  (Ji)  was       1 828. 
decided  on  the  same  principle  as  that  of  the  Abbot  of  C"^ 

*■  *■  THE  XIVG 

Peterborough,   although  the  judgment  was  for  the  ». 

Crown,  because  the  defendant  claimed  relicted  lands,   ^  (loiid.) 
and  not  land  formed  by  alluvion ;  and  here  there  is  a 
marked  distinction  made  between  lands  formed  by  allu- 
vion, and  lands  derelict,  the  former  belonging  to  the 
subject,  the  latter  to  the  Crown. 

The  judgment  of  the  Court  below  is  therefore  war- 
ranted by  the  general  inunemorial  custom  of  the  realm, 
that  lands  formed  gradually  and  imperceptibly  by  allu- 
viooy  becomes  the  property  of  the  owners  of  the  ad- 
joining lands.  Such  is  the  unianimous  opinion  of  the 
judges.  The  reasons  now  givai  are  mine;  and  if  I 
have  not  been  able  to  arrange  and  state  them  in  a 
manner  more  worthy  of  the  importance  of  the  subject, 
and  the  attention  of  your  Lordships,  I  hope  the  cir- 
cumstance of  my  time  and  labour  being  at  present  80 
folly  occupied  by  very  heavy  sittings  will  be  considered 
a  sufficient  apology. 

Lcn'd  Lyndhurst  (Chancellor) : — ^I  thank  the  learned 
Chief  Justice,  and  the  other  judges,  for  the  attention 
wiucfa  they  have  paid  to  this  case.  1  have  carefully 
examined  it,  and  entirely  concur  in  opinion  with  the 
learned  judges. 

Eldcn  (Earl  of)  : — I  have  )iad  occasion  to  look  into 
this  subject  before,  and  from  the  opinion  which  I  then 
formed,  as  well  as  from  what  I  have  heard  of  the  pre- 
sent case,  I  fully  concur  in  the  opinion  which  has  been 
just  delivered* 

Judgment  of  the  Court  below  afftkmed.      Judgment 

flffirmeu. 
[For  the  proceedings  la  K.  B.  vide  3  Barn.  &  Cress.  91.] 


(A)  Hale  De  Jure  Hoiis,  pars  prima,  cap*  G. 
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llth  Maj, 

iwr; 

15tb  July, 
1888. 

Agent. 

Execotor. 

Lapse  of  time. 

Evidence, 

primary  and 

secondaiy. 

Devise,  «c. 


APPEAL  FROM  THE  IRISH  CHANCERY. 


Appellant. 
Respondent; 


LoRTON  (Viscount) 

Gore 

Et  e  contrCy 
Gore   -----     AppMant* 
LoRTON  (Viscount)     -        -      Respondent 


Kino,  Bou-in-law  and  agent  of  A.  Oore,  is  in  the  habit  of 
making  payments  in  respect  of  Gore's  debts,  sometimes 
with  money  famished  for  the  purpose  by  Gore,  sometimes 
out  of  his  own  funds.  King  pays  400 /..in  176I1  and 
3,000  /.  in  1764,  in  respect  of  bond  debts  of  JSore,  who  dies 
in  1781,  leaving  King  his  executor.  No  claim  made  by 
King  against  A.  Gore  m  his  life-time,  nor  against  his  estate 
afterwards  till  181  g,  in  respect  of  these  sums.  Presumed 
that  the  payments  were  made  out  of  the  money  of  A.  Gore, 
and  the  claim  of  King  barred  by  lapse  of  time. 

Marriage  articles  lost :  Evidence  that  the  house  of  the  ner- 
son  in  whose  custody  they  ought  to  be,  had  been  ransacked 
in  1 798,  by  French  troops  and  rebels,  and  many  papers 
destroyed.  Diligent  search  afterwards  for  the  articles, 
which  were  not  to  be  found :  this  is  a  fair  presumption 
that  they  were  destroyed,  and  secondary  evidence  of  their 
existence  and  tenor  admitted. 

Devise  to  A.  for  life,  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  B.  for  life,  remainder  to  certain  of  his 
sons  for  life,  remainder  to  their  first  and  other  sons  in  tail 
in  their  order;  proviso,  that  if  B.  or  any  of  his  sons 
should  become  entitled,  the  estate  should  be  charged  with 
a  sum  of  2,000  /.  for  C. ;  a  grandson  of  B.  is  the  first  of  B.'s 
family  who  becomes  entitled  in  possession,  and  this  held 
sufficient  to  support  the  charge  tor  C. 


ANNESLEY  gore  of  Ballina,   in  the  county  of 

Mayo,  had  three  daughters,  the  eldest  (Elinor)  married 

to  Mr.  King,  the  second  (Mary)  to  Mr.  Knox,  the 

WiU  of  third  (Ann)  to  Mr.  Carey.    He  had  no  son.     By  his 

A.Gape,i780.  ^jjj^  ^^^^  ^^^  August  1780,  he    devised  his  real 
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LORTON 

(viscowt) 

V. 
OORJk 


testates  to  trastees,  in  trust  for  Mrs.  and  Mr.  King  for  ig^?. 
life ;  remainder  to  such  of  their  issue  in  tail  msde  as 
Mr.  King  should  appoint,  and  in  default  of  such  ap- 
pointment, remainder  to  their  first  and  other  sons  in 
tail  male ;  remaindei;  to  Mary  Knox  for  life ;  reminder 
to  her  husband  Francis  Knox,  sen.  for  life ;  remainder 
to  their  second  son  Francis  Knox,  jun.  for  life ;  re- 
mainder to  his  first  and  other  sons  in  tail  male;  remainder 
to  James  Knox,  third  son  of  said  Francis  Knox,  senior  for 
life ;  remainder  to  his  first  and  other  sons  in  tail  male; 
remainder  to  Henry  Knox,  fourth  son  of  Francis  Knox, 
sen.  for  life ;  remainder  to  his  first  and  other  sons  in 
tail  male ;  remainder  to  Annesly,  first  son  of  said 
Francis  Knox,  sen.  for  life ;  remainder  to  his  first  and 
other  sons  in  tail  male  ;  remainder  to  testator  s  daughter 
Mrs.  Carey  for  life ;  remainder  to  her  husband  Henry 
Carey  for  life ;  remainder  to  their  second  son  for  life; 
remainder  to  his  first  and  other  sons  in  tail  male ;  re- 
mainder to  Annesly  Carey,  their  first  son  for  life; 
remainder  to  his  first  and  other  sons  in  tail  male ;  re- 
mainder to  testator's  right  heirs."  Then  followed  this 
passage: — '^  And  my  will  and  intention  is,  that  in  Piotiso. 
case  and  as  soon  as  my  said  daughter  Mary  Knox,  or 
the  said  Francis,  her  husband,  (tr  the  sons  or  son  of 
the  said  Francis  and  Mary,  or  either  of  them,  shall 
by  virtue  of  the  limitations  aforesaid  become  entitled 
to  my  said  estate,  the  same  shall  then  be  and  become 
charged  and  chargeable  with  the  payment  of  the  sum  of 
2,000  /.  sterling,  to  and  for  the  use  of  the  younger 
children  of  the  said  Henry  Carey  and  Ann  Carey  his 
wife,  in  manner  following ;  (that  is  to  say),  the  sum  of 
500  L  to  Henry  Carey,  second  son  of  the  said  Henry 
Carey,  and  the  remaining  1,500/.  to  the  five  daughters 
.of  the  said  Henry  and  Anne,  and  the  survivors  and 
survivor  of  them,  share  and  share  alike.''     And  the 
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1827.       testator  gave  the  trastees  power  to  sell  a  competent 
"^      part  of  the  estates  to  pay  debts,  and  appointed  Hairy 

(viscouht)  King,  Francis  Knox,  and  Henry  Carey,  his  three  sons- 
ooEK.  in-law,  or  the  survivor  of  them,  executors  of  bis  will. 
The  testator  died  in  November  178 It  and  Henry 
King  alone  proved  the  will  and  acted  as  executor. 
Elinor  King  died  in  1789  without  issue.  Henry  King, 
her  husband,  died  in  1824,  having  survived  Francis 
Knox  the  elder,  Mary  Knox,  Francis  Knox  the  younger 
(who  died  without  issue),  and  James  Knox  Gore  (ap- 
pellant Gore's  father),  third  son  of  Francis  Knox  the 
elder  and  Mary  his  wife,  so  that  neither  Francis  Knox 
the  elder,  nor  Mary  his  wife,  nor  any  of  their  sons,  did 
become  entitled  in  possession  to  the  estates  of  Annesley 
Gore,  and  the  appellant.  Gore,  the  grandson  of  Francis 
and  Mary  Knox,  was  the  first  of  the  family  who  became 
entitled. 

Bill,  1814.  On  the  2d  December  1814,  the  executors  of  Francis 

Knox  the  elder  (then  deceased),  filed  their  bill  in 
Chancery  against  Henry  King,  and  the  appellant  Gore, 
then  a  minor,  and  others,  for  the  purpose  of  having  the 
trusts  of  the  will  of  Annesley  Gore  carried  into  execu- 
tion ;  and  the  cause  having  been  brought  to  issue  and 
heard,  the  Lord  Chancellor  on  the  25th  February  1817, 

Decree,  1817.  decreed  that  the  will  of  Annesley  Gore  was  well  proved, 
and  that  the  trusts  of  it  should  be  carried  into  execu- 
tion, and  that  Henry  King  was  entitled  to  stand  in  the 
place  of  the  creditors  of  Annesley  Gore  whose  debts 
he  had  discharged  out  of  his  own  funds,  and  it  was 
referred  to  the  Master  to  take  the  usual  accounts. 

Pending  the  taking  of  the  accounts  Henry  King  died, 
and  Lord  Lorton,  his  representative,  was  called  as  a 
party. 

Master's  re-        Oa  the  1st  May  1824  the  Master  made  his  report, 

SmptioDt.     to  which  various  exceptions  were  taken  on  both  sides; 
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but  there  were  only  three  material  points  to  which  the  1827' 
judgment  of  the  Lords  referred.  Ist.  A  claim  made 
by  Lord  Lorton,  as  executor  of  Henry  King,  to  two  sumSi 
one  of  400  /.  and  another  of  2,000  /.  as  having  been 
advanced  out  of  Henry  King's  own  funds  in  payment 
of  bond  debts  of  Annesley  Gore ;  2d.  A  claim  by  Lord 
Lorton  to  a  sum  of  3,000  /.  or  thereabouts,  with  interest 
in  respect  of  the  d,000/.  marriage  portion  of  Eleanor 
King,  of  which  only  ^,000/.  had  been  paid ;  3d.  A  claim 
by  the  Carey's  for  the  2,000/.  to  which  they  were 
under  the  will  of  Annesley  Gore  to  be  entitled  in  case 
of  the  estate  s  coming  into  the  possession  of  Francis  or 
Mary  Knox,  or  any  of  their  sons. 

As  to  the  first  question,  it  was  in  evidence  that  Henry 
King  had  frequently  acted  as  agent  for  Annesley  Gore 
in  the  pa}rment  of  his  debts^  and  interest  thereon,  and 
extracts  from  the  accounts  between  them  were  produced, 
from  which  it  appeared  that  Annesley  Gore  had  ad* 
vanced  in  his  life-time  several  sums  to  Henry  King  for 
the  above  purpose,  and  the  claim  too,  though  it  was 
stated  to  have  accrued  in  I76I  and  1764,  was  not  pre- 
ferred till  1819-  There  was  no  direct  evidence,  how- 
ever, that  money  had  been  advanced  by  Annesley  Gore 
to  King  specifically  for  the  payment  of  these  sums  of 
400/.  and  3,000/.;  but  from  the  course  of  the  transac- 
tioQ9  between  Annesley  Gore  and  Henry  King,  and  the 
length  of  time  that  elapsed  before  the  demand  was 
made,  it  was  contended  that  it  was  barred  by  the  Statute 
of  Licnitations  before  the  death  of  Annesley  Gore,  and 
the  Lord  Chancellor  of  Ireland  by  his  final  decree  ^^^^  ^^J 
(July  1824),  disallowed  the  claim* 

As  to  the  second  claim,  being  that  for  the  balance 
due  in  respect  of  the  5,000  /.  marriage  portion ;  it  was 
objected  to  it,  first,  that  there  was  no  sufficient  evidence 
of  the  existence  of  the  original  marriage  articlesji  nor  o£ 
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their  destruction  if  they  did  exist,  so  as  to  let  in  secondaiy 
evidence  in  proof  of  them.  2d.  That  the  claim  was 
barred  by  lapse  of  time,  and  that  pajrment  ought  to  be 
presumed.  Sd.  That  Henry  King  had  not  performed 
his  part  of  the  contract  so  as  to  entitle  him  to  the 
5,000/. 

The  evidence  of  the  destruction  of  the  original  articles 
was  this ;  Henry  King  being  the  executor  of  Annesley 
Gore,  it  was  to  be  supposed  that  they  were  in  his  pos- 
session. In  1798  his  house  at  Ballina,  in  the  county 
of  Mayo,  was  occupied  for  a  considerable  time  by  a 
party  of  French  troops  and  rebels  who  ransacked  the 
house,  and  scattered  the  papers  about  the  floors,  and 
many  of  them  were  lost.  Afterwards  the  houses  o^ 
residence  of  Henry  King  and  his  executor.  Lord  Lorton, 
were  diligently  searched  for  the  articles,  but  they  were 
not  found,  and  it  was  presumed  that  they  were  among 
the  papers  which  had  been  destroyed,  and  the  secondary 
evidence  of  their  existence  and  tenor  was  admitted,  and 
that  evidence  was  of  this  description. 

In  1782,  soon  after  Annesley  Gore's  death,  a  case  in 
the  hand-writing  of  a  Mr.  Lyster,  Mr.  King  s  solicitor, 
was  laid  before  Mr.  Wolfe,  afterwards  Lord  Kilwarden, 
for  his  opinion,  whether  the  trustees  of  the  will  of 
Annesley  Gore,  might  not  sell  a  competent  part  of  the 
estates,  to  pay  the  claim  of  Henry  King  in  respect  of 
this  5,000/.,  and  in  that  case  a  copy  of  the  articles,  of 
date  17^79  was  set  forth,  and  was  as  follows  : 

"  I  do  hereby  oblige  myself  to  pay  unto  Heniy 
King,  esquire,  upon  his  marriage  with  my  daughter 
Elinor  Gore,  and  said  Henry  King  settling  all  the 
estate  and  money  he  is  now  entitled  to  on  the  issue  of 
said  marriage,  and  a  suitable  jointure  to  the  fortune, 
I  give  him  the  sum  of  5,000/.  sterling.  Witness  my 
hand,  SOth  June  1 757«  And  if  said  Henry  King  recovers 
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the  Boyle  estate  left  him  by  the  late  Lord  Kingsborough,       1 827. 
I  in  that  case  oblige  myself  to  pay  to  the  said  Henry      i.obtoh 
King  at  my  death,  provided  he  also  settles  said  Boyle    (viscouht) 
estate  on  the  issue  of  this  marriage,  with  an  additional       oorb« 
jointure  on  said  estate  of  Boyle  proportionably  to  the 
sum  of  5,000  /.  more.    Witness  my  hand  the  30th  of 
June  1 757-  (signed)        "  Annesley  Gore." 

**  I  do  hereby  oblige  myself  to  settle  all  the  estate 
and  money  which  I  am  now  entitled  to  on  the  issue 
of  Elinor  Gore  and  a  jointure  of  500  /•  a  year ;  and  if 
I  recover  the  Boyle  estate,  I  do  oblige  myself  to  settle 
the  same  on  the  issue  of  said  marriage,  with  an  addi- 
tional jointure  on  said  estate  of  Boyle  of  500  /.  a  year 
more*  (signed)        "  Henry  King." 

The  dntwingof  the  case  and  thecopyingof  the  articled 
were  charged  against  Henry  King  in  Lyster's  accounts. 
At  the  time  of  the  marriage  of  Henry  King  in  1757> 
he  was  engaged  in  a  litigation  with  his  brother,  Sir 
Edward  King,  about  certain  estates;  but  in  1761  the 
mattei' was  compromised,  and  the  agreement  was  ratified 
by  an  Act  of  Parliament  in  which  the  articles  were  re- 
cited. In  1787f  about  two  years  before  his  wife  Elinor's 
death,  Henry  King  executed  a  deed  by  which  he  settled 
all  his  real  property  on  the  issue  of  the  marriage,  and 
charged  the  estates  with  a  jointure  of  500/.  per  annum, 
in  terms  of  the  articles.  In  1788  he  instituted  a  suit 
in  Chancery,  which  was  not  proceeded  with,  for  the 
purpose  of  enforcing  his  claim,  and  the  articles  were 
recited  in  the  biH. 

Upon  this  evidence  the  claim  of  Henry  King  to  the 
balance  due  in  respect  of  the  5,000  /.  was  allowed  by 
the  Court  below. 

The  third  claim,  that  of  the  Careys  to  the  e;000/- 
to  which  they  were  to  be  entitled  on  Francis  or  Mary 
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1827.       Knox  or  any  of  their  sons  becoming  entitled  to  the 

"^[^^^      estates,  was  also  allowed,  on  the  ground  that  the  words 

(viscguKT)    "  son  or  sons"  were  not  here  to  be  construed  strictly ;  as 

«rORE,       it  appeared  to  be  the  intention  of  the  testator  that  the 

claim  of  the  Careys  should  accrue  in  the  event  of  any 

of  the  Knox  family  becoming  entitled  to  the  estates. 

From  that  part  of  the  decree  which  disallowed  the 
claim  of  Henry  King  to  the  two  sums  of  400/.  and 
SyOOO  /.  Lord  Lorton  appealed. 

As  to  the  400/.  :— 

First.  Because  it  did  not  appear  by  any  evidence 
in  the  cause  that  bills  to  that  or  any  other  amount 
were  sent  by  the  said  Annesley  Gore  to  Henry  King ; 
the  only  evidence  relating  to  the  said  bills  being  an 
entry  in  the  account  book  of  said  Francis  Moran,  wliich 
entry  is  dated  the  15th  November  1761,  and  is  in  the 
following  words  and  figures — "  Bills  to  Mr.  Gore  to 
send  to  Henry  King,  esquire  396/."  which  is  certainly 
evidence  of  nothing  more  than  that  those  bills  were 
handed  to  Mr.  Gore,  but  no  evidence  of  what  further 
'  use  they  were  applied  to  by  him. 

Secondly.  Because,  supposing  that  it  had  been 
proved  that  said  bills  had  been  sent  by  said  Aunesley 
Gore  to  said  Henry  King,  it  would  have  been  necessary 
to  have  shown  that  said  396  /.  were  paid  on  accouat  of 
the  sum  specified  in  said  exception. 

As  to  the  2,000/.  :— 

First.  Because  in  general  an  executor  is  not  bound 
to  insist  on  the  Statute  of  Limitations  in  bar  of  a  fair 
demand,  and  is  no  more  bound  to  insist  upon  it  against 
his  own  demand  than  against  any  other ;  and  as  to  the 
fidroess  and  justness  of  the  demand,  independently  of 
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the  aforesaid  legal  bar,  no  valid  objection  was  or  could       1827. 
be  stated  thereto.  1™^J 

Secondly,  Because  that  supposing  the  Statute  of  (viscounir) 
Limitations  might  have  been  set  up  as  a  bar  to  this  core. 
demand  of.  appellant,  the  said  Francis  Arthur  Knox 
Gore  did  not  rely  on  it  or  allege  it  as  a  bar  before  the 
Master,  or  in  his  exceptions  to  the  said  report,  and 
therefore  ought  not  to  have  had  any  benefit  from  the 
said  statute  at  the  hearing  on  the  said  exceptions. 

Thirdly.   Because  the  said  Francis  Arthur  Knox 

Gore  had  himself  been  allowed  credit  as  aforesaid  by 

the  said  Master,  in  the  account  on  the  foot  of  the 

marriage  portion  of  5,000/.  for  the  said  several  sums 

of  money  paid  to  the  said  Henry  King  from  time  to 

time  in  the  life-time  of  the  said  Annesley  Gk>re,  in  said 

report  specified,  amounting  altogether  to  the  sum  of 

2,697'-  the  greater  .part  of  which  had  been  paid  by 

the  said  Annesley  Gore  to  the  said  Henry  King  between 

the  time  of  the  payment  of  the  said  sum  to  the  Bishop 

of  Killala  and  the  death  of  the  said  Annesley  Gore, 

and   not  one  of  which  said  sums  appears  by  said 

Master's  report  to  have  been  paid  on  any  particular 

account ;  and  the  said  payments  so  made  to  the  said 

Henry  King,  subsequent  to  the  pajrttient  made  by  him 

of  said  sum  of  S,000/.  to  the  said  Bishop  of  Killala, 

ought  therefore  to  have  been  presumed  to  have  been 

paid  to  the  said  Henry  King  on  account  of  the  said 

sum  of  HyOOOl.  he  had  so  advanced  to  said  Bishop  of 

Killala,  or  the  amount  thereof,  and  might  have  been  so 

applied. 

Fourthly,  Because  however  said  sums  were  to  be 
applied,  it  appears  by  the  said  Master's  report  that  not 
one  of  said  sums  was  paid  within  six  years  previous 
to   the  said  Annesley  Gore's  decease ;  and  therefore  - 
his  Lordship  ought  not  to  have  allowed  the  Statute  of 
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Limitations  in  bar  of  appellant's  right  to  credit  for  tEe 
2|000/.  so  paid  the  Bishop  of  Killala,  and  the  interest 
thereof^  without  expressly  directing  that  the  appellant 
should  not  be  charged  in  any  way  with  the  said  sums, 
amounting  to  said  sum  of  'ijQyjL  the  Statute  of  Limi- 
tations, operating  in  bar  of  the  whole  of  the  sums  com- 
prised in  said  sum  of  S^GQ?  ^m  upon  any  principle  that 
it  can  be  held  to  operate  against  appellant's  having 
credit  for  the  sum  of  2,000/.  so  paid  by  the  said  Henry 
King  to  said  Bishop  of  Killala,  and  because  appellant 
ought  either  to  have  credit  for  the  same  so  paid  by 
the  said  Henry  King  to  the  Bishop  of  Killala,  or  he 
ought  not  to  be  charged  with  the  said  sum  so  paid  by 
the  said  Annesley  Gore  to  the  said  Henry  King ;   for 
if  on  the  principle  of  there  being  cross-demands,   and 
a  running  account  between  the  parties,  the  items  on 
one  side  are  taken  out  of  the  statute,  so  also  must  those 
on  the  other  side. 

For  Gore  it  was  contended  that  this  part  of  the 
decree  ought  to  be  affirmed. 

As  to  the  400/.  :— 

1st.  Because  it  appears  by  the  receipt  of  the  1 8th  of 
December  I76I,  upon  which  the  claim  of  400/.  and 
interest  is  founded,  that  the  pa3anent  was  made  by 
Annesley  Gore,  and  that  Henry  King  was  only  the 
agent  in  making  it,  and  must  be  taken  under  the  cir- 
cumstances), and  particularly  at  this  distance  of  time, 
to  have  procured  from  Annesley  Gore  funds  to  enable 
him  to  make  such  pajrment. 

Sd.  Because,  if  such  a  debt  ever  existed,  this  pay- 
ment must  from  the  length  of  time  that  elapsed  be- 
tweea  the  time  of  payment  and  the  death  of  Annesley 
Gore,  nearly  twenty  years,  be  presumed  to  be  satisfied, 
and  more  especially  as  Annesley  Gore  was  a  man   of 
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frondiderable  property,  and  such  presumption  is  strength- 
ened by  the  fact  of  Henry  King,  who  survived  the  said 
Annesley  Gore  a  number  of  years,  not  having  made 
any  claim  on  the  foot  of  such  payment  until  the  year 
181 9}  as  before  mentioned. 

Sd.  Because  it  appears  that  the  said  sum  of  400  /. 
was  discharged  by  the  application  of  bills  sent  by 
Annesley  Gore  to  Henry  King. 

4th.  Because  the  balance  due  upon  the  bond  (after 
payment  of  400/.)  was  paid  by  Annesley  Gore,  and  the 
security  taken  up  by  him  and  cancelled  by  cutting  off 
the  seal,  and  under  such  circumstances,  andin  such 
state,  the  bond  came  into  the  hands  ol  Henry  King  as 
executor  of  Annesley  Gore,  with  all  his  other  papers, 
and  upon  the  death  of  Henry  King  came  into  the  hands 
of  appellant  as  executor  of  Henry  King ;  and  said  Kings 
possession  of  said  bond  is  consistent  with  the  fact  of 
the  discharge  of  the  whole  amount  thereof  by  and  with 
the  money  of  Annesley  Gore. 

5th.  Because  if  such  a  debt  ever  existed,  it  was 
i>arred  by  the  Statute  of  Limitations  in  the  life-time  of 
Annesley  Gore. 

As  to  the  2^000/.  :— 

1st.  Because  the  sum  of  3,000/.  in  this  exception 
mentioned  does  not  appear  to  have  been  a  payment  made 
on  account  of,  and  for  the  proper  debt  of  Annesley  Gore, 
who  was  one  only  of  two  obligors  in  the  bond,  and  might 
have  been  a  payment  for  the  debt  of  his  co-obligor,  or 
of  Henry  King  himself,  who  held  valuable  renewal 
interests  as  tenant  under  the  see  of  Killala. 

2d.  Because  if  the  payment  was  made  on  account  of 
Annesley  Gore,  it  should,  under  all  the  circumstances, 
at  this  distance  of  time,  and  especially  as  no  claim  was 
made  on  the  foot  of  such  payment  until  the  year  1819^ 
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18127.       be  presumed  that  Henry  King  (who  acted  as  agent 

zjoRTON      fo^  Annesley  Gore,  in  making  other  payments  from  the 

(viscodnt)    fiinds  of  the  said  Annesley  Grore),  had  made  such  pay- 

ooBE.       ment  also  with  Annesley  Gore's  money,  and  not  from 

the  private  funds  of  the  said  Henry  King, 

3d.  Because  the  production  of  that  bond  by  the  re- 
presentative of  Henry  King  is  not  in  itself  evidence 
that  the  fact  of  the  payment  thereof  was  made  with  the 
money  of  the  said  Henry  King^  inasmuch  as  the  said 
Heniy  King  acquired  possession  of  all  the  papers  of  the 
said  Annesley  Grore  as  his  executor,  and  the  said  papers 
afterwards  came  into  the  possession  of  the  appellant  as 
executor  of  the  said  Henry  King. 

Grore  appealed  from  that  part  of  the  decree  which  al- 
lowed the  claim  of  Henry  King  to  the  5,000/.  portion : 

1st.  Because  there  was  not  a  sufficient  foundation 
laid  in  evidence  to  entitle  Lord  Lorton  to  read  secondary 
evidence  of  the  alleged  articles. 

2d.  Because  it  did  not  appear  that  the  5,000  /.  was 
at  any  time  an  existing  charge  against  Annesley  Grore  s 
estate. 

Sd.  Because  the  alleged  articles  of  1757  rested  on 
mutual  and  dependent  covenants,  and  the  said  portion 
was  not  to  be  thereby  payable  until  the  said  Henry 
King  should  settle  on  the  issue  of  the  marriage  the 
estate  and  money  he  was  then  entitled  to,  and  make 
a  jointure  for  his  wife  pursuant  to  his  covenant,  which 
covenant  does  not  appear  ever  to  have  been  duly  per- 
formed, and  therefore  it  is  submitted  that  no  debt 
existed  on  the  foot  of  said  sum  of  5,000  L  claimed 
by  the  respondent,  even  supposing  the  said  alleged 
articles  to  have  been  executed. 

4th.  Because  if  the  said  sum  of  5,000/.  was  a  debt 
^;iiating  from  the  date  of  said  articles,  or  at  the  marriage 
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of  the  said  Henry  King  with  Miss  Gogre,  it  was  barred 
by  length  of  time,  before  the  death  of  said  Annesley 
Gore,  which  did  not  take  place  for  more  than  twenty- 
four  years  after  the  said  marriage,  and  the  date  of  the 
said  articles,  and  should  be  presumed  to  have  been 
paid  by  the  said  Annesley  Gore. 

5th.  Because,  not  being  a  debt  due  by  the  said 
Annesley  Gore,  at  the  the  time  of  his  death,  it  could 
not  be  a  charge  on  his  real  estate  under  his  will. 

6th.  Because,  if  the  execution  of  the  said  alleged 
deed  of  17^7  made  the  said  sum  of  5,000/.  a  debt  of 
the  said  testator,  it  could  only  have  been  a  debt  due 
and  payable  from  the  execution  of  said  deed  of  1787,  the 
said  sum  of  5000/.  not  being  sooner  payable,  if  at  all. 

7th.  Because,  supposing  the  said  sum  of  5,000/.  to 
be  a  charge  on  the  said  estates,  it  does  not  appear  from 
the  said  copy  of  the  said  articles  of  17^7^  that  interest 
was  to  be  payable  on  the  sum  of  5,000 /<  therein  men- 
tioned, and  now  claimed  by  the  respondent,  Lord 
Lorton ;  and  there  is  no  evidence  of  a  demand  made  of 
said  principal  sum,  or  any  part  thereof,  from  the  said 
Annesley  Gore. 

8th.  Because,  if  interest  was  payable,  it  is,  under  all 
the  circumstances,  to  be  presumed,  that  all  interest  on 
the^d  sum  of  5,000/*  was  paid  during  the  life-time 
of  the  said  Annesley  Gore,  and  by  the  said  bill,  filed 
by  the  said  Henry  King  in  17^8,  he  claims  a  balance 
of  SfiOO  /.  only,  to  be  due  on  the  said  alleged  charge- 

9th.  Because,  even  were  the  settlement  df  1787  to 
be  considered  as  a  performance  by  the  said  Henry  King 
^f  Ikis  covenant  in  the  said  alleged  articles  of  17^7>  ^^ 
would  not  entitle  him  or  the  respondent.  Lord  Lorton, 
to  interest  from  the  marriage,  by  relation  back. 

10th.  Because,  supposing  the  said  interest  to  have 
become  in  arrear  at  the  death  of  the  said  Annesley  Gore, 
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it  is  to  be  presumed  that  the  said  Henry  King,  who 
received  the  rents  and  profits  of  the  said  estates  of  the 
said  Annesley  Gore,  retained  the  said  interest  thereof; 
and  at  all  events,  the  said  decree  or  decretal  order 
should  not  have  decreed  an  account  to  be  taken  on  the 
foot  of  the  interest  of  the  said  5,000  /.,  without  decree- 
ing an  account  of  the  rents  and  profits  received  by  the 
said  Henry  King,  who  was  bound  to  keep  down  the 
interests  out  of  the  rents,  if  the  real  estate  was  charg^ 
with  the  5,000  /. 

Mr.  Gore  also  appealed  from  that  part  of  the  decree 
which  allowed  the  claim  of  the  Careys  : — 

Because  the  estate  of  Annesley  Gore  was  only  to  be 
charged  with  the  sum  of  S,000/.  for  them,  in  the  event 
of  Mary  Knox  or  Francis  Knox  her  husband,  or  the 
son  or  sons  of  Mary  and  Francis,  becoming  entitled  to 
the  estate,  which  event  has  not  as  yet  happened,  and  it 
does  not  appear  that  the  testator  intended  to  charge 
estate  at  all  events. 


16th  Jnly, 
1888 : 
Judgment. 


Claim  of  the 
Careys  to  tho 
£.  2fiQ0. 


Lord  Lyndhurst,  (Ch.) : — ^This  is  an  appeal  from 
a  decree  of  the  Lord  Chancellor  of  Ireland,  made  on 
certain  exceptions  to  the  Master's  report,  which  are  many 
in  number,  but  through  all  of  which  it  is  not  at  present 
necessary  to  travel,  and  I  shall  confine  myself,  therefore, 
to  the  material  points. 

One  of  the  .exceptions  raised  the  question  whether 
certain  sums  allowed  by  the  Master  to  persons  of  the 
name  of  Carey  were  due  to  them  according  to  the 
right  construction  of  the  will  of  Annesley  Gore. 
I  think  the  Lord  Chancellor  of  Ireland  was  correct  in 
the  opinion,  that  in  the  event  which  happened  there 
can  be  no  reasonable  doubt  but  that  the  Careys  were 
entitled  to  the  sums  allowed  them  ;  and  I  propose  that 
this  part  of  the  judgment  be  affirmed. 
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The  next  material  question  is  on  the  articles  of  17^7)        1 82S. 
and  these  are  short,  and  in  these  terms :  •       lorton 

"  I   do  hereby  bind  myself  to  pay  unto   Henry    (viscoumt) 
King,  esquire,  upon  his  marriage  with  my  daughter       oorc. 
Eleanor  Gore,  and  said  Henry  King,  settling  all  the        . 
estate  and  money  he  is  now  entitled  to,  on  the  issue  of  cies :  daim  to 
said  marriage,  and  a  suitable  jointure  to  the  fortune,  "*®*-^»^^^- 
I  give  him  the  sum  of  5,000  /.  sterling.     Witness  my 
hand,  SOth  June  17^7 :  and  if  said  Henry  King  recovers 
the  Boyle  estate,  left  him  by  the  late  Lord  Kingsborough, 
I,  m  that  case,  oblige  myself  to  pay  said  Henry  King 
at  my  death,  provided  he  also  settles  said  Boyle  estate 
on  the  issue  of  this  marriage,  with  an  additional  join- 
ture on  said  estate  of  Boyle,  proportionately,  the  sum 
of  5,000/.  more.    Witness  my  hand,  SOth  June  1757* 

(signed)    "  Annesley  Gore,  l.  s." 

"  I  do  hereby  oblige  myself  to  settle  all  the  estate 
and  money  I  am  now  entitled  to  on  the  issue  of  Eleanor 
Gore,  and  a  jointure  of  500  /.  a  year ;  and  if  I  recover 
the  Boyle  estate,  I  do  oblige  myself  to  settle  the  same 
on  the  issue  of  said  marriage,  with  an  additional  join- 
ture on  said  estate  of  Boyle  of  500/.  a  year. 

(signed)     "  H.  King,  l.  s." 

One  question  argued  here  was,  whether  there  was 
sufficient  evidence  of  the  execution  of  these  articles. 
The  terms  of  the  exceptions  do  not  sufficiently  raise 
this  question,  although  I  think  they*  are  sufficiently 
large  to  embrace  it.    The  exception  is  in  these  terms : — 

''  For  that  said  Master  by  said  report  allows  a 
credit  to  said  Viscount  Lorton  for  the  sum  of  %30S  L 
being  an  alleged  balance  of  a  sum  of  5,000/.,  the 
alleged  portion  of  Eleanor  Gore,  one  of  the  daughters 
of  Annesley  Gore,  on  her  marriage  with  the  said  Henry 
King,  on  foot  of  said  alleged  portion ;  whereas  said 
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Master  was  not  warranted  by  evidence  or  law  to  allow 
any  sum  on  foot  of  said  portion." 

But  although  this  is  sufficiently  large  to  include  the 
point,  it  does  not  appear  to  have  been  the  intention  of 
the  parties  to  agitate  the  question,  and  it  is  stated  in 
the  respondent's  case^  and  not  denied,  that  the  point 
was  not  insisted  upon  in  the  Court  below ;  and  I  have 
had  some  conversation  with  the  noble  and  learned 
Lord  (Lord  Manners)  who  decided  the  case  below; 
and  he  states  that,  according  to  the  best  of  his  recol- 
lection, the  point  was  not  iiisisted  upon  below.  The 
main  question  there  was,  whether  Henry  King  was 
entitled  to  interest  from  the  date  of  the  execution  of 
the  articles  on  that  portion  of  the  sum  of  5,000/.  which 
he  had  not  received,  and,  if  the  question  as  to  the 
execution  of  the  articles  was  not  raised,  or  was  aban- 
doned before,  the  parties  are  not  warranted  to  raise  it 
here  per  saltum. 

Taking  it  then  for  granted  that  the  articles  did  exist 
and  were  duly  executed,  as  they  are  not  produced,  it 
must  be  proved,  in  order  to  let  in  the  secondary  evidence, 
that  they  have  been  lost  or  destroyed.  The  articles, 
as  before  mentioned,  were  executed  in  1757-  In  the 
year  1798,  during  the  rebellion  in  Ireland,  the  house 
of  Henry  King  at  Ballina,  in  the  county  of  Mayo,  was 
occupied  by  parties  of  rebels  and  French  troops,  who 
remained  in  possession  of  it  for  a  considerable  time ; 
and  the  whole  of  the  house  was  ransacked,  and  the 
papers  scattered  about  the  floors,  and  it  may  naturally 
be  supposed  that  many  of  them  were  destroyed,  and 
the  original  articles  of  1757  might  be  among  the  number. 
Henry  King  was  executor  of  Annesley  Gore,  and  would 
properly  have  the  articles  in  his  possession  ;  and  Lord 
Lorton  was  the  executor  of  Henry  King,  and  it  is  in 
evidence,  that  upon  a  decree  being  made  for  an  account 
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in  this  cause,  the  house  of  Henry  King  at  Ballina,  and       idss. 


'^ — ^/- 


the  houses  of  Lord  Lorton  in  Henrietta-street,  Dublin^ 

and  at  Rockingham  in  the  county  of  Roscommon,    (▼imoort) 

were  searched,  and  no  trace  of  the  original  articles       oorb. 

could  be  found.     I  agree  with  the  Court  below  that, 

under  these  circumstances,  secondary  evidence  of  the 

existence  and  tenor  of  the  articles  was  admissible, 

and  that  evidence  was  of  this  description. 

Annesley  Gore  died^  in  1781,  and  in  1782  the 
trustees  under  his  will  laid  a  case  before  Mr.  Theobald 
Wolfe,  afterwards  Lord  Kilwarden,  for  his  opinion, 
whether  a  competent  part  of  the  testator's  property 
might  not  be  sold  to  pay  off  this  debt.  That  case  was 
wholly  prepared  by  Mr.  Lyster,  who  had  acted  as 
solicitor  for  Mr.  Annesley  Gore  and  Mr.  King;  and  it 
included  a  copy  of  the  original  articles  of  17^7*  ^^ 
addition  to  this,  it  was  proved  that  the  making  out  the 
case,  and  the  copying  of  the  original  articles  were 
charged  for  in  Lyster's  bill  of  costs,  which  was  proved  to 
have  been  paid;  and  one  can  hardly  suppose,  therefore, 
that  this  was  not  a  genuine  copy  of  the  instrument. 
Besides  this,  in  the  second  year  of  the  reign  of  Gea  3, 
an  Act  of  Parliament  was  passed  for  confirming  an 
agreement  between  Mr.  Henry  King  and  Sir  Edward 
King  relative  to  some  litigated  questions  of  property 
between  them,  and  in  this  Act  the  articles  were  recited ; 
and  in  1787  Henry  King,  pursuant  to  a  power  reserved 
to  him  by  the  Act,  executed  a  deed  by  which  he  settled 
on  his  wife,  Elinor  King,  the  daughter  of  Annesley 
Gore,  a  j<Hntiu«  corresponding  to  the  stipulaticm  in  the 
articles.  Taking  all  this  together,  I  think  that  the 
decree,  in  as  far  as  it  recognizes  the  existence  and 
validity  of  the  articles,  ought  to  be  affirmed ;  more 
particularly  as  it  is  at  least  doubtful  whether  the 
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question  was  raised  or  insisted  upon  in  the  Court 
below. 

The  next  material  question  is  that  of  interest  upon 
the  money  due  under  the  articles,  and  that  arises  out 
of  the  construction  of  the  words  of  the  articles,  ^*  I  do 
hereby  oblige  myself,  &c.  &c." 

It  should  seem  that  after  the  execution  of  the  articles 
by  Annesley  Gore,  there  had  been  some  further  trea^ 
between  the  parties,  as  in  the  note  at  the  bottom  signed 
by  King,  the  suitable  jointure  is  fixed  at  500/.  per 
annum. 

The  transaction  then  is  this :  Annesley  Gore  obliges 
himself  to  give  a  portion  of  5,000/.  with  his  daughter, 
and  Henry  King  engages  to  settle  upon  her  a  jointure 
of  500  /•  per  annum,  and  to  settle  his  property  on  the 
issue.  Henry  King  had  a  controversy  with  Sir  Edward 
King  concerning  certain  estates  which  had  belonged 
to  Lord  Kingsborough,  and  in  or  about  the  year  1 762 
that  matter  was  arranged,  and  an  Act  of  Parliament 
passed  confirming  the  arrangement  by  which  the  estates 
which  fell  to  Henry  King  were  settled  on  himself  for 
life,  remainder  to  the  issue  of  his  marriage  with  Eleanor 
King  in  tail,  with  power  to  Henry  King  to  chai^  the 
estates  with  a  jointure  of  500/.  a  year  for  his  wife,  and 
with  6,000  /.  as  portions  for  younger  children. 

If  that  power  had  been  executed  immediately  on  the 
passing  of  the  Act,  it  would  certainly  be  a  fulfilment 
of  the  contract ;  but  it  is  not  executed  till  1787,  which, 
however,  was  in  the  life^time  of  Eleanor  King,  and 
then  the  contract  was  completely  fulfilled  on  Henry 
King's  part,  as  far  as  concerned  the  real  property,  and 
there  was  no  evidence  that  he  was  possessed  of  any 
personal  property.  This  being  the  case,  as  the  portion 
money  was  not  paid  when  it  should  be  paid,  I  think 
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the  judgment  of  the  Court  below  correct  in  allowing  1 828. 
interest  on  the  sum  unpaid  from  the  date  of  the  mar-  ^0^^011 
riage.  (viscount) 

Then  as  to  the  400/.,  and  the  2,000/.,  the  question       gore. 
was,  whether  these  two  sums  had  been  paid  by  Henry  Claim  in  r&- 
King  for  Annesley  Gore  with  Gore's  money,  or  with  JSldon  toS2[ 
his  own  money ;  in  which  latter  case  he  would  be  en- 
titled to  stand  in  place  of  the  original  creditors  on  Gore's 
estate.      Considering  the  course  of  the  transactions 
between  Annesley  Gore  and  Henry  King,  and  the  late^ 
ness  of  the  period  at  which  the  claims  to  these  sums 
were  set  up,  I  think  the  judgment  of  the  Court  below 
right  in  disallowing  them.     As  to  the  rest  of  the  par- 
ticulars, I  do  not  think  it  necessary  to  go  into  them, 
but  I  have  examined  the  whole  of  the  case,  and  I  think 
that  the  decree  of  the  Court  below  was,  in  every  respect, 
right,  and  I  propose  that  the  judgment  be  affirmed. 

As  to  the  matter  of  costs  ;  this  is  rather  a  complicated 
case,  and  I  cannot  say  that  it  was  improper  to  bring  it 
here,  and  therefore  I  think  no  costs  ought  to  be  allowed 
on  either  side,  except  to  the  Careys,  who  appear  to  be 
entitled  to  their  costs. 

Judgment  of  the  Court  below  affirmed ;  but 
without  Costs,  except  to  the  Careys. 
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APPEAL 

FROM    JUDGMENTS    OF     TH£    SCOTCH    CONSISTORIAL 
COURT    AND    COURT    OF    SESSION. 


Mary  Black  Macneil 
Macgregor 


Appellant. 
Respondent. 


Mary  B.  Macneil  married  to  Jolly  in  a  manner  unquestion- 
ably regular,  on  13th  June  1816.  Summons,  in  1813,  of 
declarator  of  marriage  and  adherence  (restitution  of  con- 
jugal rights)  by  Mac^egor  against  Mary  B.  Macneil  alone, 
founded  on  *  alleged  irregular  prior  marriage,  followed  by 
a  marriage  by  a  clergyman  on  23d  May  1816.  Charge  of 
previous  irregular  marriage  abandoned,  and  evidence  con- 
fined to  the  marriage  before  the  clergyman,  on  23d  May 
1816:  1st,  Documents;  certificate,  or  quasi  certificate,  of 
proclamation  of  banns,  but  no  banns  actually  published ; 
entry  in  book  (private  memorandum  not  admissible  evi- 
dence) of  the  clergyman;  certificate  of  the  clergyman; 
a  bad  character,  afterwards  convicted  in  criminal  court  of 
forging  marriage  lines  or  certificates  ; — 2dly,  Witnesses ; 
the  clergyman's  wife  and  daughter,  the  only  witnesses ; — 
3dly,  Admissions  of  M.  B.  Macneil,  that  sne  went  before 
the  clergyman  with  Macgregor,  but  did  so  fit)m  undoe 
influence  and  fear,  and  denying  consent ;  evidence  of  factd 
and  circumstances  before  and  after  the  alleged  naarriage 
with  Macgregon 

Five  children  bom  of  the  marriage  with  Jolly  in  the  course 
of  the  proceedings.  Judgments  of  the  Courts  below 
sustaining  the  prior  marriage  with  Macgregor  reversed, 
upon  appeal,  by  the  Lords ;  the  evidence  of  tne  ceremony 
and.  consent  being  considered  defective,  and  the  pleading 
irregular. 

A  marriage,  without  actual  proclamation  of  banns,  not  con- 
sidered as  a  regular  marriage,  though  celebrated  by  a 
clergyman,  and  evidence  of  facts  and  circumstances  to 
elide  (rebut)  the  presumption  of  consent  admissible. 

No  opinion  (because  not  necessary  to '  be  decided  in  this 
case)  whether  evidence  of  facts  and  circumstances  can  be 
admitted  to  rebut  the  presumption  of  consent  arising  fi'om 
a  marriage  unqestionaoly  regular. 


I 
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No  opinion  (because  not  necessary  to  be  decided  in  this        18127. 
case)  whether  Jolly  and  the  children  ought  to  have  been      ^    v    » 
parties  to  the  suit  for  their  interests.  macneil 

No  opinion  (because  not  necessary  to  be  decided  in  this 
case)  whether,  although  the  declarator  had  been  sustained, 
it  must  necessarily  have  been  followed,  under  such  circum- 
stances as  appeared  in  the  present  case,  by  a  judgment  of 
adherence  (restitution  of  conjugal  rights). 

No  opinion  (because  not  necessary  to  be  decided  in  the  pre- 
sent case)  whether  admissions,  by  a  party  contracting,  of  a 
prior  marriage,  can  be  received  in  evidence  to  destroy  the 
effect  of  a  subsequent  marriage  contracted  by  that  party. 


Doctor  Macniel  of  Stevenson,  in  Lanarkshire^ 
having  no  legitimate  children,  nor  near  relation,  in  the 
year  1815  took  into  his  house  an  illegitimate  daughter 
(Mary  Black  Macniel),  who  was  then  twenty-three  MaiyB.  Mao- 
years  of  age.  In  April  I8I6  he  executed  a  deed  by 
which '  he  left  her  the  house  in  which  he  lived,  his 
household  furniture,  and  a  bond  for  500  /. ;  and  by 
deedy  bearing  date  the  1st  May  1816,  he  disposed  to 
her,  mortis  catua,  and  in  a  revocable  form,  the  whole 
of  his  property,  heritable  and  moveable.  Miss  Macniel 
continued  to  reside  with  her  father  till  his  death,  which 
took  place  on  the  15th  May  1817* 

Malcolm  Macgregor,  a  journeyman  printer,  who,  it 
was  alleged,  had  for  some  time  carried  on  illicit  inter- 
course with  a  step-daughter  of  the  woman  by  whom 
Miss  Macneil  had  been  nursed,  became  weU  acquainted 
with  the  lady  and  her  father,  and  the  father  reposed 
considerable  confidence  in  him,  and  employed  him  in 
some  instances  as  a  sort  of  man  of  business.  Macgregor 
was  entrusted  by  Dr.  Macneil  with  the  conveyance  of 
his  instructions  to  his  agent,  relative  to  the  two  deeds 
of  settlement  in  favour  of  his  daughter,  and  when  they 
were  executed,  Macgregor  was  entrusted  with  the 
custody  of  them^ 
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1828.  In  1815   Miss   Macneil  became   acquainted    witb 

MACMEiL     ^^'  ^^^^y^  ^  young  man  of  the  medical  profession,  who 

Vi         paid  his  addresses  to  her,  and  on  the  Idth  of  June  1816 

'  they  were  regularly  married ;  Dr.  Macneil  b^ing  present 

JoUj,  isth      and  solemnly  giving  away  Ms  daughter.      Mr.  and 

Jane  1816.      j^^  j^jj^  ^.  j^j  ^  jy^  Macneil's  house  till  his  death. 

In  December  1817^  some  months  after  Dr.  MacneilV 
death,  Macgregor,  by  an  agent,  intimated  to' Mr.  and 
Mr».  Jolly's  man  of  business,  that  he  must  have  some 
compensation  for  trouble,   and  that  unless  Mr.  and 
Mrs.  Jolly  compromised  the  matter,  he  would  set  up 
a  prior  marriage  of  his  own  with  Dr.  Macneil's  daughter^ 
To  this  it  was  replied,  that  any  reasonable  compen- 
sation f6r  trouble  in  Dr.  Macneil's  affairs,  would  be 
readily  granted,  but  that  a  compromise  with  referenee 
to  the  property  left  by  thel  Doctor  on  thel  ground  of 
an  alleged  prior  marriage,   was  totally  out  of  the 
question. 
Cedarator  of       On  the  25th  March  1818  Macgregor  raised  an  action 
to  Macgregor,  of  declarator  of  marriage,  and  adherence  (restitution 
181^**    *^     of  conjugal  rights)  in  the  Commissary  (Consistorial) 

Court,  founding  on  a  private  and  irregular  marriage  at 
the  village  of  Holytown,  in  the  early  part  of  May  1816, 
celebrated  by  Dr.  Macneil  himself,  (who  waa  a  clergy- 
Summon^      man),  and  next,  upon  a  regular  marriage  celebrated  by 
March  I8i8.    Joseph  Robertson,  a  clergyman  of  the  Chureh  of  Scot- 
land, and  minister  of  a  chapel  of  ease.     This  Joseph 
Robertson  was,  soon  after  the  alleged  marriage,  tried  for 
forging  marriage  certificates,  &c.,  convicted,  and  sen- 
tenced to  a  term  of  imprisonment,  and  then  to  banish^ 
Mary  Macneil  mcnt  from  Scotland  for  life.     The  action  was  brought 
delender.^  ^  against  Mary  Macneil  alone,  and  neither  Mr  Jolly, 

nor  any  of  the  five  children  of  the  marriage  between* 
Mary  Macneil  and  Jolly,  bom  in  the  course  of  the  pro- 
ceedings, were^cited  as  parties  for  their  interests. 


MlCOREOOll. 

Judgment  in 
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The  irregular  marriage  laid  in  the  summons  as  the       1 828. 
foundation  of  Maegregor's  claim  was  abandoned,  and      macneil 
the  evidence  confined  to  the  alleged  regular  marriage  «. 

by  Joseph  Robertson.  The  Commissary  Court,  (Mr.  Com- 
missary Gordon  dissenting,)   gave  judgment  on  the  Coims  below 
declarator,  (no  judgment  on  the  adherence,)  that  Mac-  ^!^^  ^^^' 
giegor  had  proved  his  marriage,  and  this  judgment^  Thepriormar- 
(Lord  Hermand  dissenting)  was  affirmed  by  the  1st  gregor  proved. 
division  of  the  Court  of  Session,  and  on  Ae  8th  July  JJ'ifcee. 
ISaSf  that  Court,  on  the  petition  of  Macgregor,  granted 
a  sequestration  of  the  estate  of  Stevenstbn,  until  the 
marriage  cause  should  be  finally  determined  by  the 
House  of  Lords,  to  which  an  appeal  was  lodged  from  Appeal. 
the  judgments  of  the  Courts  below. 

The  summons,  and  an  abstract  of  the  material  part 
of  the  evidence  are  subjoined,  as  being  essential  to  the 
right  understanding  of  their  Lordships  judgment : 

Commissaiy  Court.  March  95,  1818.   ' 

Summons  of  Declarator  of  Marriage  and  Adhe-  Summons, 
rence,  Malcolm  Madgregor,  Printer  in  Edin- 
burgh, against  Mary  Macneil,  sometimes  called 
Mary   Black    Macneil,    the  reputed   natural 
daughter  of  the  late   Dr.  James  Macneil  of 
Stevenston,  by  Euphemia  Black,  sometime  re- 
siding in  Carnegie-street,  Edinburgh. 
<<  James  Gordon,  Thoihas  Tod,  James  Fergusson, 
isnd  George  Ross,  esqs.   advocates,  commissaries  of 
Edinburgh;  to 

macers,  and  officers  of  court,  and  messengers-at  arms^ 
executors  hereof,  conjunctly  and  severally,  specially 
constituted,  greeting :  Whereas  it  is  humbly  meant  and 
shown  to  us,  by  Mdcolm  Macgregor,  Printer  in  Edin- 
biii^h,  that  an  intimate  acquaintance  having  for  some 
time  subsisted  betwixt  the  pursuer  and  Mary  Macneil 
sometimes  called  Mary  Black  Macn^il^  the  reputed 
VOL.  I. — ^N«w  S.  Q 
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^28^      natural  daughter  of  the  late  Dr.  Jame^  Macneil  of 
Steveostop}  by  Euphemia  Black,  sometime  lesiding  in 
^'  Carnegie-street,  Edinburgh,  they  formed  an  attachment, 

and  agree4  to  become  husband  and  wif^  of  each  other ; 
and,  accordingly)  when  they  were  together  at  Hoiytown, 
in  the  county  of  Lanark,  in  spring  1816,  on  a  jaunt, 
in  coinpaBy  with  the  said  Dr.  Jamos  Maxsneil,  an  irre- 
gular marriage  between  them  was  celebrated  by  the 
said  Dr.  James  Macneil,  and  ^e  marriage  was  con- 
Buomiated  by  thair  spending  several  nights  together  in 
the  same  t)ed,  at  Hoiytown  aforesaid:   that,  on  the 
pursuer  and  the  said  Mary  Macneil,  or  Mary  Black 
Macneil,  returning  to  {Edinburgh  from  said  jaunt,  which 
they  did  in  the  month  of  May  1816,  they  consid^ed 
it  proper  that  no  tim?  should  be  lost  in  celebrating  m 
Facie  EcchsHP  that  marriage  which  had  been  irregularly 
contracted  between  them  at  Hoiytown  aforesaid ;  and, 
accordingly  t^ey  were  in  the  month  of  Mfty  1816, 
regularly  married  by  tl^e  Reverend  Joseph  Robertson, 
minijiter  of  the  chapel  in  Leith  Wynd,  Edinburgh : 
notwithstanding  of  all  which,  the  said  Mary  Macneil, 
or  Mary  Plack  Macneil,  cfisting  off  the  fear  of  God, 
ajdd  forgetting  hef  naJtviral  and  christian  duty  and  pro- 
mise made  at  her  efit^ri^g  into  said  marriage  with  the 
pursuer,  now  refusep  to  acknowledge  her  marriage,  or 
to  cohabit  with  him  as  her  husband  ;   therefore,  the 
pursuer,  Malcolm  Macgregor,  ought  to  have  our  sen- 
tence and  decreet,  finding  and  declaring,  that  he  and  the 
said  Mary  Macneil,  sometimes  called  Mary  Blaqk  Mac* 
neil,  defender,  are  lawful  married  persons,  husband  and 
wif^  of  each  other ;  and  decerning  and  ordaining  the 
said  defender  to  adhere  to,  and  cohabit  with  the  pursuer, 
and  treat  and  entertain  him  in  all  respects  as  her  hus? 
band  :  and  further,  decerning  and  ordahiing  the  said 
defender  to  make  payment  to  the  pursuer  of  the  sua 
of  100/.  sterling,  as  the  expenses  of  this  process,  or  of 
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such  other  sum,  less  or  more,  as  the  expenses  shall       i828. 
amount  to,  besides  the  expense  of  extracting  the  decreet      I^I^^i, 
to  follow  hereon. — Herefore,  &c.  v. 

Given  under  the  hand  of  our  clerk  of  Court,  and    ''^^**®®*' 
seal  of  office,  at  Edinburgh,  this  25th  day  of 
March  1818. 

George  Carphin,  Dep." 

Facts  and  circumstances  before  the  alleged  marriage :  imguUr  mar- 

Mary  Hastie,  the  daughter  of  the  inn-keeper,  in-  ^l^ess  not 
terrogated,   depones,    "  That  when  Dr.  Macneil,  the  caUedbyour- 
defender,  imd  the  pursuer  came  to  Holytown  in  May  Z^. 
1816,  as  above  deponed  to,  it  was  late  at  night  when 
they  arrived,  and  the  beds  in  the  house  were  taken  down, 
as  was  the  custom  in  the  house  to  be  done  once  a  year. 
Depones,  that  the  deponents  mother  went  to  the  pur- 
suer and  defender,  and  told  them,  that  from  the  situation 
of  her  house  at  this  time,  she  had  only  one  double- 
bedded  room  to  put  them  into.     Depones,  that  the 
pursuer  upon  this  stated  to  the  defender,  that  she  might 
be  under  no  apprehension  of  going  into  the  same  bed- 
room with  him,  as  he  would  take  her  under  his  pro- 
tecstion.     Depones,  that  the  defender  acquiesced  in  this 
arrangement ;  but  as  there,  w^e  no  curtains  on  the  bed^ 
she  desired  the  deponent  to  hang  sheets  round  the  bed 
she  was  to  sleep  in ;  this  the  deponent  did,  and  the 
piusuer  and  the  defender  accordingly  slept  in  the  same 
room  that  night.    Depones  that  next  morning  they  and 
Dr.  Macneil  left  Holytown  and  went  to  Glasgow  ;  and 
upon  their  return  to  Holytown  the  same  night,  the 
puiauer  and  defender  were  then  accommodated  with 
separate  bed-rooms,  the  rooms  having  then  been  got 
into  proper  order.     Depones,  that  the  pursuer  on  both 
of  the  nights  in  which  the  parties  slept  in  Holytown, 
as  above  deponed  to,  asked  to  have  three  separate  bed- 
rooms; but  this  could  not  be  effected,  for  reasons 
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1 828.^  before  mentioned  on  the  first  night  Depones,  that  it 
was  not  proposed,  in  the  deponent's  hearing,  that  on  the 
night  first  above  mentioned  Dr.  Macneiland  his  daughter 
should  sleep  in  the  same  double  bedded  room,  in  place 
of  the  pursuer  and  defender  doing  so.  Re-interrogated 
for  the  defender,  depones,  that  she  cannot  recollect 
whether  or  not  Dr.  Macneil  had  previously  retired  to 
his  bed-room  at  the  time  the  deponent  s  mother  went 
into  the  room  to  give  the  information  respecting  her 
only  having  one  double-bedded  room,  as  formerly  men- 
tioned." 
Circumstance  Christian  Robertson  swears,  '^  I  nursed  the  defender 
majriage'to  (appellant,)  and  have  been  acquainted  with  her,  and 
Macgregor.  occasionally  at  her  father  s  house  ever  since.  Interro- 
gated, depones,  That  she  went  to  the  west  country 
with  her  father  in  spring  1816.  After  they  came  back, 
I  am  not  sure  but  she  said  to  me,  that  Mr.  Macgregor 
the  pursuer  (respondent,)  had  been  with  her  there. 
She  said  nothing  to  me  about  her  marriage,  or  marrying. 
Mr.  Macgregor  told  me  he  had.  been  with  them  in  the 
west  country*  I  asked  him  if  he  was  going  to  be 
married  to  the  defender?  (appellant)  He  said,  No ; 
Dr.  Macneil  says  he  thinks  I  will  be  the  man ;  but 
I  think  it  will  be  Mr.  Jolly ;  for  I  know  her  pre-  engage- 
ment to  him/' 

John  Carr  confirms  Christian  Robertson,  so  far  as 
concerns  the  respondent's  knowledge  of  the  appellant's 
engagement  to  Mr.  Jolly.  He  says,  **  That  he  has 
been  intimately  acquainted  with  the  pursuer  (respon- 
dent,) for  thirty  years  and  upwards.  Depones,  That 
he  recollects,  some  time  about  April  1816,  of  walking 
down  Leith  Walk  towards  Leith,  in  company  with  the 
pursuer  (respondent),  and  John  Manderson,  a  .witness 
cited  for  the  defender  (appellant) ;  and  upon  returning 
back  again,  they  met,  towards  the  head  of  Leith  Walk, 
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Mr.  Jolly  and  the  defender.     Depones,  That  the  pur-        1828. 
suer  stopped,  and  had  some  conversation  with  the  de-      j^acneil 
fender  and  Mr.  Jolly ;  and  upon  his  joining  the  deponent  ^  ^  ^J^-^ 
and  Manderson,  the  deponent  asked  him  if  Mr.  Jolly  and 
the  defender  were  married,  to  which  he  replied,  that  they 
were  not  married,  but  that  they  would  shortly  be  so.'' 

John  Manderson,  corroborating  this  witness,  depones, 
'^  That  he  has  been  acquainted  with  pursuer,  though 
not  very  intimately,  for  as  he  thinks,  about  five  years. 
Depones,  That  he  recollects  going  down  Leith  Walk, 
one  afternoon,  with  the  pursuer  and  John  Carr  the 
preceding  witness,  some  years  ago,  the  deponent  can- 
not exactly  say  how  long,  when,  either  in  returning  or 
going  down  the  Walk,  they  met  the   defender  and 
Mr.  Jolly.     Depones,  that  the  pursuer  stopt  to  speak 
to  them,  when  John  Carr  and  the  deponent  proceeded. 
Depones,,  That  the  pursuer  afterwards  rejoined   the 
deponent  and  John  Carr,  and  the  latter  put  a  question 
to  bim  respecting  the  defender  and  Mr.  Jolly ;  to- which 
question  the  pursuer  made  some  answer,  respecting  a 
marriage  that  was  to  take  place,  as  he  thinks,  betwixt 
the  defender  and  Mr.  Jolly.     Depones,  that  this  cir- 
cunostance  happened  so  long  ago,  that  the  deponent 
has  a  very  indistinct  recollection  of  what  the  pursuer 
said  upon  that  occasion ;  but  he  rather  thinks  he  men- 
tioned the  intended  marriage  above  alluded  to  was  to 
take  place  in  a  short  time." 

Margaret  Robertson  depones,  "  That  she  heard  her 
mother  ask  the  respondent,  whether  the  appellant 
was  to  be  married  to  him  or  Mr.  Jolly  ?  When  he 
answered,  that  Dr.  Macniel  believed  that  he  (the 
respondent)  was  the  person  to  whom  his  daughter 
was  to  be  married ;  but  that  he  (the  pursuer)  knew 
Mr.  Jolly  was  to  be  the  man,  as  the  defender  had 
entered  into  a  pre-engagement  with  him." 

Q  3 
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1828.  Mrs.   M^Naughton,    Margaret    Roberteon's  sister, 

^i^^^j^     swears  to  the  same  fact,  namely,  the  respondent's 

V*         statement,  *'  That  Mr.  Jolly  would  be  the  man,  as  he 

(the  pursuer)  knew  of  his  pre-engagement  with  tiie 

defender." 

William  Allan,  gives  testimony  to  the  same  effect, 
and  depones, ''  That  he  never  heard  any  report  that  the 
pursuer  and  defender  had  been  married,  till  the  month 
of  March  last,  (1818,)  when  he  heard  it  from  the 
pursuer  himself." 

Charles  Macpherson,  printer  in  Endinbuigh,  who 
^nt>ught  in  the  same  printing-office  with  the  respondent, 
depones,  **  That  the  appellant  was  in  the  constant  habit 
of  calling  for  the  respondent ;  and  that  the  behaviour 
of  the  parties  led  to  the  general  belief  that  a  courtship 
was  going  on :  that  her  visits  to  the  respondent  at  the 
printing-house  were  frequent,  sometimes  twice  or  three 
times  a  week  :  that  she  was  sometimes  accompanied 
by  her  father,  and  sometimes  alone.  Depones,  that 
when  the  pursuer  came  alone  to  the  office,  she  some^ 
times  called  as  late  as  eight  or  nine  o'clock  at  nig^t» 
at  other  times  during  the  day.  Depones,  that  when  she 
called  in  company  with  her  frtther,  he  does  not  recol«- 
lect  of  her  calling  later  than  about  two  or  three  o  clock 
in  the  day.  Depones,  that  on  some  of  the  occasions, 
the  pursuer  left  the  office  with  the  defender  when  she 
came  alone,  and  did  not  return  again  to  the  office  that 
evening.  Interrogated,  Whether  the  defender's  visits 
to  the  pursuer,  and  the  pursuer  s  going  out  with  her, 
occasionally  struck  the  deponent  at  the  time  as  anything 
particular  ?  depones  and  answers.  It  struck  me  that 
something  of  a  courtship  was  going  on  betwixt  the 
parties ;  and  I  recollect  it  furnished  the  subject  of  con- 
versation to  Mr.  Macgregor's  friends,  both  out  of 
abd  in  the  office." 
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Margaret  Kinky  examinedon  2d  July  1819,  depones,       1 828. 
*'  That  she  rcmembeTs  that  the  defender  once  men*-      "^    '^ 
tioned  to  the  deponent,  that  her  father,  Dr.  Macneil,  v, 

wished  to  give  her,  the  defender's  hand,  to  Malcolm    «*<^**o<>*- 
Macgregor,  the  pursuer,  when  they  were  together  at  JJ;25^m 
Olascrow :  but  as  she  sdid  to  the  deponent,  she,  the  i8i9;  does 

o        '  "I  •       xi_  A'li  a"l  not  remember 

defimder,  refused  to  marry  mm  there,  or  till  tney  came  whether  it  wat 

home,  or  something  to  that  purpose;  but  she,-  the  JJUJ?'^'''" 

deponent,   cannot  recollect  her  precise  eXpi'essions* 

Interrogated,  Whether  then,  or  afterwards,  the  depo- 

neat  had  any  further  conversation  with  the  defender 

relative  to  her,  the  defender's,  being  married,  and,  if 

so,  what  that  conversation  was  ?  depones  and  answers. 

Some  weeks  afterwards,  to  the  best  of  my  recollection, 

I  asked  her,  if  her  marriage  with  Mr.  Macgregor  was 

done  ?    She  answered  no ;  and  added,  I  am  going  to 

marry  another  man  I  like  better.     Interrogated,  Was 

the  deponent  ever  asked  to  be  bride's-maid  to  the 

d^ender?   depones  and  answers.  Yes.     Interrogated, 

depones.  This  was  at  the  time  of  the  first  conversation, 

I  imagine.    Interrogated,  depones,  She  did  not  say  to 

what  person  she  was  going  to  be  married,  when  she 

asked  me  to  be  bride's-maid.     .  Interrogated,  What 

person  did  you  ^t  that  time  understand  that  she  was 

going  to  marry  ?  depones  and  answers,  I  really  cannot 

say :  both  Mr.  Jolly  and  Mr.  Macgregor  were  coming 

many  times  to  Dr.  M'Neil's  house.    I  saw  Mr.  Jolly 

there  months  before  I  ever  saw  Mr.  Macgregor  there. 

I  supposed  both  of  them  to  be  courting  Miss  M*Neil^ 

although  I  had  no  authority  for  supposing  so.'' 

The  same  witness  examined  on  Sd  June  1823,  d^  M.  Kin^. 
pones,  "  That  Dr.  McNeil  was  the  landlord  of  the  i^as^remm- 
house  she  occupied  from  the  year  1816,  which  wAs  Jj^^JeJ" 
uATit  door  to  his  own  house  :  that  one  evening  in  sum- 
mer, that  year,  a  coach  stopped  nearly  opposite  to  his 
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1 828.  door,  and  a  little  time  after,  she  saw  him  go  into  the 
X  cxuL  ^^^^'  ^^^  ^^  seemed  very  infirm,  and  was  helped 
V.  into  it  by  William  Allan  and  Mr.  Jolly;  and  it 
appeared  to  the  deponent,  that  there  was  also  scmie 
person  in  the  coach  pulling  him  in :  that  at  the  time 
the  deponent  saw  him,  he  had  one  foot  on  the  step  of 
the  carriage,  and  his  two  arms  stretched  out  upwards, 
tow^Urds  the  body  of  the  carriage ;  but  whether  having 
hold  of  the  carriage,  or  of  some  person  in  the  inside, 
she  cannot  say,''  &c.  Afterwards,  Depones,  She 
was  very  much  astonished  at  seeing  Dr.  McNeil  going 
out  of  his  own  house  at  that  time  of  the  evening,  and 
that  she  immediately  went  into  her  neighbour, 
Mrs.  Craig,  who  lived  on  the  same  stair-head  with  the 
deponent,  and  asked  her  if  she  knew  what  could  be  the 
cause  of  it :  that  Mrs.  Craig  told  the  deponent  that 
Miss  McNeil  was  going  to  be  married  to  Mr.  Jolly ; 
upon  which  the  deponent  instantly  exclaimed,  was  it 
possible !  that  the  deponent  then  said  to  Mrs.  Craig, 
that  she  could  not  believe  it  possible  after  Miss  M'Neil 
asking  the  deponent  sometime  before  to  be  her  bride's- 
maid  at  her  marriage  with  Mr.  Macgregor."  After- 
wards, in  answer  to  a  cross-question,  "  Whether 
Mr.  Jolly  was  much  about  Dr.  McNeils  house  at  this 
time?"  she  deponed,  "  I  reckon  at  this  time  that 
Mr.  Jolly  was  in  the  back  ground  at  this  time,  as  it 
waj8  always  Mr.  Macgregor  that  was  with  Miss  M*Neil ;'' 
when  further  pressed,  the  record  of  her  deposition 
concludes  thus,  Interrogated,  Whether  Mr.  Jolly 
lived  in  the  Doctor's  house  after  his  marriage  ?  depones 
and  answers,  I  really  do  not  know,  I  have  frequently 
seen  him  going  in  and  out  of  the  house.  Interrogated, 
What  she  means  by  Mr.  Jolly  being  in  the  back 
ground  ?  depones  and  answers,  What  I  mean  is  this, 
that  Mr.  Jolly  was  a  good  deal  about  the  Doctor's 
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house  before  Mr.  Macgregor  and  Miss  McNeil  drew       i  s^. 
up  together ;  but  after  that,  I  never  saw  Mr.  Jolly  " 

much  in  the  Doctor's  company,  it  was  always  Mr.  Mac-  v. 
gregor  that  was  with  the  Doctor  and  Miss  McNeil 
when  they  went  any  where.  Re-interrogated  for  the 
pursuer,  What  was  the  particular  time  to  which  the 
witness  alludes,  when  she  states,  that  the  pursuer  and 
defender  drew  up  together  i  depones  and  answers,  It 
was  about  the  time  when  the  Doctor,  Miss  McNeil, 
and  Mr.  Macgregor,  went  to  Stevenston,  and  when  she 
asked  me  to  be  bride's-maid." 

Facts  and  circumstances  at  time  of  the   alleged  DocmMnti: 
marriage  on  SSd  May  1816 : 

22d  May  1816. 

*'  Malcolm  Macgregor,  Printer,  Old  Church  Parish,  Instniment 
and  Mary  Macneil,  St.  Cuthbert's  Parish,  daughter  cate  ofbowu. 
of  Dr.  James  Macneil,  Edinburgh.  That  the  parties 
are  free,  unmarried,  of  legal  HgBj  and  not  within  the 
forbidden  degrees,  and  he  has  resided  upwards  of  six 
weeks  in  Edinburgh,  is  certified  by  James  Macdonald, 
running  stationer,  Edinburgh ;  Patrick  Neil,  printer, 
Edinburgh.        (signed)    Malcolm  Macgregor. 

Js.  Macdonald. 

Note  here,  that  the  parties  returned  to  town  from  Holy- 
town  on  Monday  the  20th  May  1816,  and  the  alleged 
marriage  was  on  Thursday  the  2dd ;  so  that  it  was  impos- 
sible that  banns  could  have  been  actually  published. 

Entry  in  the  record  of  the  marriages  kept  by  the  EotiymJ.lR/s 
Reverend  Mr.  Robertson,  which  is  in  the  following  ^"^ 
terms:  ^'  Twenty-third  May  eighteen  hundred  and 
sixteen, — Married  Malcolm  Macgregor,  Printer,  Old 
Church  Parish,  and  Mary  Macneil,  St«  Guthbert's 
Parish,  Daughter  of  Dr.  James  Macneil,  Leith  Walk. 
— ^Town  Lines." 
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16S8.  '^  dertificate  granted  by  the  ministet  himself,  in  die 

MACNBiL     f^^l^^i^g  terms :  "  £din'«  Carraber  s  Close,  Mty  29, 

V.  18l6.< — ^These  are  to  certify,  that  Mr.  Malcolm  Mao- 

p^^^^   gregor,priiiter,andMissMaryMacneil,  after prodacing 

certificate.       regular  marri^^e  lines  from  the  session'^clerks  of  the 

city,  were  married,  before  witnesses^  by  me, 

Jo8£PH  RoBBRTsoN)  Minister/ 

Witnesses :  Mfs.  Margaret  Robertson,  the  wife,  being  interro- 

Urti^.*^^    gated, — aa  the  first  question  put  to  her  in  causa^^ 

"  Do  you  know  Mary  Maoneil,  or  Maiy  Black  Mac- 
neil,  the  person  now  pointed  out  to  you  in  Court? 
depones  and  answers,  I  do  not;  I  do  not  remember 
that  I  ever  saw  her  before.'*  This  was  rather  a  fatal 
answer  for  a  witness,  who  was  adduced  solely  to  prove 
the  appellant's  marriage.  The  respondent,  in  this 
situation,  thought  it  necessary  to  assist  his  witness; 
and  the  examination  accordingly  proceeds  thus : — 
'^  Interrogated,  Did  your  husband  4eep  a  record  or 
book,  in  which  he  entered  the  marriages  celebrated  by 
him  ?  depones  and  answers.  He  kept  a  book,  in  which, 
so  far  as  I  know,  he  generally  recorded  the  marriages 
cdebrated  by  him.  And  being  shown  a  book  pro- 
duced by  the  pursuer,  and  now  subscribed  by  the 
deponent  and  jud^e  esaminator,  as  relative  hereto, 
which  commences  on  the  1st  of  January  1814,  and 
appears  to  end  upon  the  26th  of  November  1817 ;  and 
the  deponent  being  interrogated.  Whether  that  is  the 
book  so  kept  by  her  husband^  and  by  whose  hand  it  is 
written?  depones  and  answers,  It  is  the  book  which 
was  kept  by  my  husband,  and  it  is  wrote  by  him : 
And  being  particularly  desired  to  look  at  the  ratiy  in 
that  book,  under  the  date  of  8Sd  May  1816,—''  Mai- 
ried  Malcohn  Macgfegor^  printer.  Old  Church  Parish, 
and  Mary  Macneil,  St.  Cuthbert's  Parish,  daughter  of 
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Dr.  James  Mai6tieU,  Leith  Walk,— Town  Lines ;"  and  18S&. 

interrogated,  if  ihat  entry  is  in  the  hand-writing  of  her  uAci»%ih 

husband  P  dep^mes  and  answers.  Yes.  ^' 
The  deposition  is  as  follows :— ^'  Being  interrogated, 


Were  you  present  at  this  marriage?  depones  and 
answers,  '^  Yes/'  Interrogated,  Do  you  know  Malcolm 
Macgr^or,  Ihe  pursuer,  now  in  the  court  ?  depones 
and  answers,  **  Perfecdy/'  Interrogated,  Did  you 
koow  him  before  the  marriage  ?  depones  and  answers^ 
<'  No,  I  did  not»"  Interrogated,  Have  you  been  ad^ 
quainted  with  him  since  the  marriage  ?  Depones  and 
answers,  ^*  No,  I  have  not"  Interrogated,  How  do  you 
know  him  to  be  the  person  that  was  then  married  ? 
Depones  and  answers,  *^  Indeed  I  know  very  little 
about  it*  I  am  veiy  unable  to  answer  questions  to-day, 
I  am  so  unwell." 

Miss  J.  Robertson  being  shown  the  book  produced  Miss.  J.  Ro- 
during  the  examination  of  the  preceding  witness,  and  ^^^'^^' 
interrogated,  depones,  **  That  for  more  than  fourteen 
years  past  her  father  recorded  the  marriages  he  cele- 
brated; and  the  book  produced,  which  she  has  now 
seen  and  examined,  is  of  her  fiither's  handwriting."  In^ 
terrogated,  depones,  ^'^  That  the  entry  under  date 
8Sd  May  1816,  ^Married  Malcolm  Macgregor,  printer^ 
Old  Church  parish,  and  Mary  Macncdl,  St  Cuthbert's 
paririi,  daughter  of  Dr.  James  Macneil,  Leith  Walk.-^ 
Town  Lines,"-^iB  of  her  father's  handwriting.'  Interro- 
gated,  depones,  **  That  the  deponent  was  present  at 
tills  marti^."  Inteftogated,  Do  you  know  the  pursuer, 
Malcolm  Macgr^or,  now  in  court?  depones  and 
answers,  **  Yes,  I  recollect  the  fhce ;  he  was  one  of 
the  parties  then  married ;  I  did  not  know  him  before 
the  marrii^,  nor  have  I  been  acquainted  with  him 
since."  Interrogated,  What  hour  did  the  marriage 
take  place  ?  depones  and  answers,  **  Late  in  the  evening 
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before  supper."  Interrogated,  Was  there  any  candle 
lighted  ?  depones  and  answers,  "  No,  I  think  there  was 
not ;  I  cannot  recollect  that  there  was  any."  Interroga- 
ted, Did  you  see  any  marriage  lines  ?  depones  and 
answers,  ''  I  did  not  see  any  lines ;  but  I  asked  my 
father  if  there  were  lines ;  he  answered  me,  *  That  the 
pursuer  had  town  lines ;'  I  put  this  question  before  the 
ceremony  was  performed ;  I  had  not  been  present  at 
any  marriages  for  several  years  before,  and  had  some 
delicacy  about  attending  as  a  witness,  which  led  me 
to  put  the  question."  She  also  depones,  **  That  the  de- 
ponent had  often  before  been  present  at  the  celebration  of 
marriages^  and  the  marriage  in  question  was  celebrated 
in  the  usual  manner,  and  solemnly,  and  deliberately.'' 

This  last  witness  spoke  to  the  identity  of  the  woman 
as  well  as  of  the  man,  but  both  of  them  concurred  in 
swearing  that  the  woman  did  not  speak  a  word  during 
the  whole  time  of  the  alleged  ceremony. 


Admissions, 
judicial. 


Admissiohs : — "  The  pursuer  (respondent),  one  even- 
ing after  Dr.  Macneil  had  retired  to  his  own  room^ — 
the  23d  of  May  1816,  it  is  believed,— came  to  the 
house  and  begged  the  memorialist  (appellant)  to  ac- 
ccMupany  him  to  Mr.  Bridges,  W.  S.,  who  had  been 
in  the  use  of  transacting  business  for  Dr.  Macneil,  and 
to  whom,  he  said,  the  Dr.  had  instructed  him  to  make 
some  commumcation.  The  memorialist,  who  knew 
that  the  pursuer  was  frequently  ^nployed  by  her 
father  in  that  way,  and  who  naturally  enough  supposed 
that  her  presence  might  be  desirable,  consented  to  go. 
When  they  reached  Edinburgh  it  was  late ;  and  the 
pursued  then  alleged,  that  Mr.  Bridges  would  not  be 
in  his  writing  office ;  but  under  pretence  of  going  to 
a  house  where  he  might  get  some  refreshment,  before 
conducting  her  home,  and  where  Dr.  Macneil  was 
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sometimes  in  the  use  of  calling  for  the  same  purpose       1828. 
when  in  Edinburgh,  the  pursuer,  instead  of  conducting     ^^ciieu. 
tiie  memorialist  back  to  her  father's  house,  persuaded  «• 

her  to  accompany  him  to  Carrubber's  Close;  and 
having  got  her  to  the  foot  of  the  stdir,  where  Mr.  Joseph 
Robertson,  of  the  Leith  Wynd  Chapel  lived,  he  insisted 
that  she  should  g6  to  Robertson  s  house  with  him. 
Upon  her  expressing  her  anger  at  this  attempt,  he 
spoke  to  her  like  a  desperate  man, — said  that  Mr.  Jolly 
should  forfeit  his  life  for  her  obstinacy, — that  he  would 
destroy  the  doctor's  deeds  in  her  favour;  and  used 
other  violent  and  threatening  language,  in  the  view  of 
intimidating  her  into  a  compliance  with  his  request.' 
Agitated  and  alarmed  at  the  purport  of  this  discourse, 
she  found  herself  unable  to  resist,  and  was  led,  almost 
insensible,  into  Mr.  Robertson's  house;  who,  on  re- 
ceiving from  the  pursuer  a  present  of  one  or  two 
pounds,  proceeded  to  hurry  over  a  marriage  ceremony, 
without  asking  her  any  questions,  without  any  exhort- 
ation,  without  ascertaining  that  her  appearance  there 
was  free  and  unforced,  and  without  receiving  any 
expression  or  indication  of  consent.  After  this  dis* 
graceful  mockery,  the  pursuer  conducted  her  home. 
He  did  not,  however,  insist  on  the  privileges  of  a  hus. 
band.  He  knew  that  no  violence  would  so  far  inti* 
midate  her.  There  was  no  consummation  of  the  pre- 
tended marriage.  Two  or  three  days  afterwards,  the 
pursuer  repented  of  his  rash  and  atrocious  purpose, 
and  waited  upon  the  memorialist  to  inform  her  that 
what  was  passed  should  be  forgotten,  and  was  in  itself 
of  no  consequence." 

Janet  Nicholson  depones,  ^'In  spring  1818, 1  drank  tea  Admiuioos, 
at  the  house  of  Archibald  Macnaughton,  type-founder,  ^    ^^ 
in  St  Patrick's-square,   in  company  with  Mr.  and 
Mrs.  Macnaughton,  and  Mr.  and  Mrs.  Jolly,  that  is, 
Mary  Black,  they,call  her  Mrs.  Jolly ;  there  was  no 
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1828.  other  person  present  but  myself.  I  cannot  recoUeet 
j^l^^^j^  the  precise  time  of  the  year.  I  was  sent  for  by  the 
«•  defender,  and  I  went  home  firom  that  company  between 
eight  and  nine  o'clock  at  night,  and  it  was  good  day- 
light when  I  went  home." — Interrogated^  Was  there 
any  conversation  about  the  defender's  marriage  in  that 
company?  depones  and  answers,  The  defender,  with 
whom  I  had  been  intimate,  said  to  me,  in  presence  of 
the  company  I  have  m^itioned,  that  she  had  been 
married  to  Mr.  Macgregor,  but  she  could  by  no  means 
think  of  living  with  him,  and  that  she  prefenred 
Mr.  Jolly,  and  that  she  would  lay  down  her  life  for 
him.  I  do  not  recollect  all  she  said,  nor  the  predae 
words.  Interrogated,  depones.  She  asked  me  if  I  waa 
married  to  Mr.  Macgr^;Qr,  and  said  I  ought  to  have 
sent  her  livery ;  that  is,  wedding  favours.  I  answerad 
her,  That  she  was  married  to  him,  and  that  she  should 
have  sent  livery  first  to  me.  I  was  urged  to  confess  that 
I  had  been  married  to  Mr.  Macgregor.  I  never  made 
any  confession  to  Mary  Black  or  Mr.  JoUy  that  I  had 
been  married  to  him.  Depones,  Maty  Black,  in  this 
company  at  tea,  said  that  she  had  been  married  to 
Mn  Macgregor  by  the  Rev.  Joaq^  Koberteon.  I  adced 
her  if  she  had  liney  ?  She  answers.  What  do  I  know  ? 
She^  Mary  Black,  lAoitioned,  that  Mr.  Robertson  had 
said  when  he  married  them.  How  does  such  an  old  man 
get  such  a  young  wife  ?  or  something  of  tiiat  nature. 
She  said  that  that  marriage  was  not  binding :  what  the 
devil  signified  two  or  three  words  of  a  minister  F' 

Mrs;  Macnaughton : — ^*  There  was  a  deal  of  qod- 
versation  betwixt  Janet  Nicholson  and  Mary  Black, 
she  having  wished  Janet  Nicholson  much  joy,  to  which 
Janet  Nicholson  returned  some  answer,  but  I  am  not 
certain  what  it  was.  Mary  Black  b^;an  and  told 
Janet  Nicholson  about  her  having  been  before  Mr. 
Joseph  Robertiop ;  but  how  it  began  I  do  not  recollect 
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Exactly.     Ske  said  she  did  not  know  where  she  was    -  1  SiSiS. 
when  she  went  into  Mr.  Joseph  Robertson's ;  and  she 
said  that  Mr.  Macgregor  had  used  threats  to  induce  ^• 

her  to  go  to  Mr.  Robertson's,  and  said  at  the  foot  of  ^ 
the  stair,  that  he  would  bum  her  deeds  if  she  did  not 
go,  which  deeds  of  her  property  Mr.  Macgregor,  she 
said,  had  keeping  at  that  time :  that  she  said  Mr.  Mac- 
gregor said  he  would  employ  one  Macdonald,  esq.  to 
slab  Mr.  Jolly,  if  she  did  not  go  to  Mr.  Robertson's, 
and  that  Mr.  Macgregor  would  go  to  London." — ^Inter- 
rogated, If  she  ever  heard  Mary  Black,  the  defender, 
say  any  thing  about  her  marriage  not  being  binding 
with  Mr.  Macgregor  ?  depones  and  answers,  O  yes ; 
she  said  that  night  that  it  was  not  binding ;  she  said, 
What  will  two  or  three  words  of  an  outl^kwed  man  do  ?" 
Mr.  Macnaughton  depones,  "  When  Janet  Nicholson 
came  in,  Mary  Black,  the  defender,  addressed  her  as 
having  been  married ;  to  which  Janet  Nicholson  said, 
That  she  was  married  herself  to  the  person  she  men* 
ti<med,  which  was  Mr.  Macgregor. — luterrogated.  If 
he  ever  heard  the  defender  say  any  thing  i^bout  the 
marriage  not  being  binding?  Depones  and  answen. 
Yes;  I  have  heard  her  say  it  was  not  binding,  on 
accoimt  of  Mr.  Robertson  being  afterwards  under  sen- 
tence of  banishment  by  the  Court  of  Justiciary  for 
foi^ging  lines." 


of  eireupBti^ices,  &c.  after  the  alleged 
marriage  :-r* 

Mr.  White,  lapidary,  depones,  That  in  June  I8I6,  circomsunces 
t.  e.  immediately  after  the  marriage,   ^^  the  pursuer,  ^r  ^  mar- 
with  whom  he  has  been  long  acquainted,  came  to  the  '^^' 
deponent  8  shop,  and  got  three  gold  rings  and  a  brooch 
of  Ayrshire  jasper  which  he  had  bespoke,  and  for  which 
he  paid  the  deponent    DepQnes,  That  he  was  accom-. 
panied  by  the^  defender  i^nd  Dr.  MaeneiL"    He  also 
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1828.  depones.  That  "  while  the  rings  were  making,  the 
defender  tried  a  ring  upon  her  finger,  to  see  if  it  would 
suit ;  she  came  to  my  shop  with  the  pursuer  when  she 
tried  it."  And  he  concludes  as  follows :  ^^  Depones, 
About  the  month  of  June  I  made  a  gold  brooch  of 
a  Brazil  stone,  by  Mr.  Macgregor's  order,  and,  as  he 
said,  for  the  defender. — Interrogated,  depones,  I  also 
furnished,  by  Mr.  Macgregor's  orders,  a  stone  for  the 
head  of  a  cane,  which  he  said  he  was  to  present  to 
Dr.  Macneil.  Interrogated,  depones  and  answers, 
When  the  jasper  brooch  was  delivered.  Dr.  Macneil 
being  much  fatigued,  was  in  my  room  with  Mr.  Mac- 
gregor.  He  said  to  Mr.  Macgregor,  This  will  cost 
a  deal  of  money,  but  it  does  not  signify ;  it  will  be  all 
yours.  Interrogated,  depones  and  answers.  There  was 
a  glass  of  rum  handed  on  this  occasion.  The  defender 
was  also  in  the  room.  I  drank  to  her,  saying,  Mrs. 
Macgregor,  your  health.  She  said  nothing,  but  she 
also  drank  to  me." 

Mr.  Neill,  printer  in  Edinburgh,  depones,  ^*  That 
he  is  acquainted  with  the  parties  in  this  cause,  and 
was  also  acquainted  with  the  late  Dr.  Macneil  of  Ste- 
venston.  Depones,  That  he  carries  on  the  business  of 
printing  in  Edinburgh,  and  that  the  pursuer  haa  wrought 
with  him  and  his  father  as  printer  for  upwards  of  twenty 
years.  Depones,  That  he  has  frequently  seen  Dr.  Mac- 
neil and  the  defender  calling  for  the  pursuer  at  lus 
printing-ofiice. — Interrogated,  depones,  That  he  recol- 
lects, in  the  summer  of  1816,  calling  at  Dr.  Macneil  s 
house  in  company  with  the  pursuer,  who  had  previously 
informed  him  of  his  marriage  with  the  defender.  De- 
pones, That  upon  his  return  from  England,  in  the 
beginning  of  the  month  of  June  that  year,  he  was 
informed  by  the  pursuer  of  his  marriage  to  Miss  Mac- 
neil, and  the  pursuer  requested  the  deponent,  that  in 
consequence  of  his  being  so,  he,  the  deponent,  would 
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<^all  upon  her  at  her  father  s  in  Leith  Walk,  in  company  ig^^, 
ivith  him :  that  the  deponent  begged  that  he  would 
allow  him  to  delay  his  call  till  after  the  rising  of  the 
session,  in  consequence  of  the  great  press  of  business 
at  the  time ;  and  he  accordingly  delayed  calling  for 
H  day  or  two  after  the  rising  of  the  session  in  July, 
when  he  called  with  the  pursuer,  as  deponed  to. 
Depones,  That  they  were  cordially  received  by  the 
defender,  and  the  deponent  recollects  of  her  shaking 
him,  the  deponent,  by  the  hand,  when  she  received 
th)!ira.  Depones,  That  he  recollects  of  her  going  for 
her  father,  Dr.  Macneil ;  and  the  deponent  recollects, 
upon  the  doctor  s  coming  into  the  room,  that  he  went 
up  to  the  pursuer,  and  took  one  of  the  pursuer's  hands 
in  both  of  his,  shaking  hands  with  him  *  in  a  fondling 
manner ;'  and  upon  the  pursuer  mentioning  the  depo- 
nent's name  to  him,  the  doctor  politely  came  up  to  the 
deponent,  and  shook  hands,  and  conversed  kindly  with 
htm.  Depones,  That  the  conversation  was  very  general, 
and  that  there  was  nothing  said,  as  far  as  he  recollects, 
about  the  marriage  of  the  parties ;  but  he  recollects  of 
inviting  Dr.  Macneil  and  the  parties  to  come  to  his 
house,  and  that  the  invitation  was  accepted  by  them. 
Interrogated,  depones.  That  he  recollects  of  some  spirits 
and  water  being  brought  into  the  room  before  his 
coming  away.  Interrogated,  Whether  any  healths 
were  drank  upon  the  occasion  ?  Depones  and  answers, 
I  most  distinctly  recollect  of  driiiking  the  defender's 
health  by  the  name  of  Mrs.  Macgregor ;  it  was  the 
only  opportunity  I  had  of  showing  what  was  the  object 
of  my  visit,  which  was  to  visit  them  as  a  new- married 
couple,  and  I  therefore  most  dbtinctly  recollect  it. 
There  was  nothing  particularly  marked  in  my  way  of 
drinking  her  health,  further  than  that  I  distinctly 
VOL.  I. — NeirS.  R  .. 
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1628.       called  her  Mrs.  Macgregor,  and  drank  to  her  by  that 
*    "*    '      name.     Depones.  That  she  returned  the   sahitation. 

V.  and  drank  the  deponent's  health." 
MACGBEooR.  ^  circuHistance  arose  from  the  want  of  accommo- 
dation at  the  small  Inn  at  Holytown,  which  will  be 
found  in  the  deposition  of  Mary  Hastie,  daughter  of 
the  inn-keeper  at  Holytown.  She  depones,  ^  That  in 
October  1816,  Dr.  Macneil,  the  respondent,  and  the 
appellant,  and  Mr.  Jolly,  remained  two  nights  at  the 
inn.  Depones,  That  she,  the  deponent,  then  served 
at  table  to  the  party,  and  she  recollects  of  hearing  the 
pursuer  lecognize  the  defender  as  Mrs.  Jolly,  and 
.drink  to  her  health  as  such;  and  this  he  did  during 
all  the  time  they  remained  in  the  house.  Interrogated, 
depones,  That  during  the  two  days  they  were  at  Holy- 
town,  as  above  deponed  to,  Mr.  Jolly,  the  defender, 
and  the  pursuer,  all  slept  in  the  same  bed-room  at 
night,  as  it  was  a  double-bedded  room ;  in  one  of  the 
beds  of  which  Mr.  Jolly  and  the  defender  slept  toge- 
ther, and  in  the  other  Mr.  Macgregor,  the  pursuer,  there 
being  no  further  accommodation  in  the  house.  Interro- 
gated for  the  pursuer,  depones.  That  she  judged  that 
Mr.  Jolly  and  the  defender  slept  in  the  same  bed,  as 
above  deponed  to,  from  the  circumstance  of  Mr.  Jolly 
asking  of  the  witness  a  bed  for  himself  and  Mrs.  Jolly. 
Depones,  That  they  all  went  at  the  same  time  into  the 
bed-room ;  and  the  deponent  was  not  in  the  room  till 
next  morning,  after  the  gentlemen  had  left  it ;  and  she 
went  in  and  saw  Mrs.  Jolly.'' 

There  can  be  no  doubt  that  this  evidence  is  conclu- 
sive to  establish  the.  fact  of  the  appellant  and  Mr* 
Jolly  having  slept  together  in  the  same  bed,  while  the 
-respondent  actually  slept  in  another  bed  in  the  same 
.  room.    It  has  not  been  pretended  even,  far  less  is  there 
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any  evidence^  that  Mr.  Jolly  received  the  smallest  hint  isae. 
or  surmise  to  lead  him  to  entertain  the  slightest  doubt 
as  to  the  lawfulness  and  security  of  his  marriage.  "• 
The  arrangement^  consequently,  could  not  be  diffe-^ 
rent;  and  the  evidence  given  by  the  girl,  who  at- 
tended, is  as  strong  and  direct  as  the  nature  of  the 
case  could  admit  of.  Here,  then,  is  proof  of  the  most 
extraordinary  personal  sanction  by  the  respondent,  of 
the  character  and  staiiUy  as  married  persons,  which 
the  appellant  and  Mr.  Jolly  had  held  for  five  months 
before. 

After  this  scene  the  parties  returned  to  Edinburgh. 
Their  friendship  continued  uninterrupted.  The  respon- 
dent visited  Dr.  Macneil,  and  the  appellant  and  Mr. 
Jolly,  and  recognised  them,  both  in  word  and  in  deed, 
as  in  a  lawful  state  of  niatrimony. 

Dr.  Macneil  died  on  the  15th  of  May  1817,  the 
respondent  being  then,  as  he  had  been  all  along,  in 
possession  of  the  Doctor  s  settlements.  Did  he  alter 
his  conduct  then  ?  The  appellant-  appeals  to  the  evi- 
dence. Mrs.  Margaret  Miller  depones,  ^^  That  she  was 
in  Dr.  Macneil's  house  on  the  day  of  the  funeral,  when 
there  were  various  persons  present :  That  the  whole 
company,  including  the  pursuer,  (respondent,)  consi- 
dered Mr.  Jolly  and  the  defender  (appellant,)  as  the 
master  and  mistress  of  the  house,  and  their  healths 
were  drank  to  as  such.  Interrogated,  depones.  That 
upon  this  occasion  she  repeatedly  heard  the  pursuer, 
Mr.  Macgregor,  drink  to  the  health  of  the  defender  as 
Mrs.  Jolly ;  and  she  is  perfectly  certain  of  this  fieict." 
Here  the  deponent  of  herself  mentioned,  without  any 
interrogatory,  that  she  was  also  present  in  Dr.  Mac- 
neiFs  house  the  day  before  the  funeral.  Depones, 
'^  That  the  pursuer  was  there  at  the  same  time,  and  he 
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1B28*  went  out  alone  with  the  deponent.  Depones,  That  on 
this  occasion  the  deponent  put  the  question  to  the  pur* 
»•  ^  suer,  Who  it  was  that  married  Mr.  and  Mrs.  Jolly  ?  to 
which  the  pursuer  answered,  That  it  was  Dn  Robert- 
son^ minister  of  South  Leith ;  and  the  pursuer  at  the 
same  time  mentioned,  that  he  was  personally  present 
at  the  ceremony.  Interrogated,  depones,  That  she, 
the  deponent,  after  the  funeral  of  Dr.  Macneil,  fre- 
quently visited  in  the  house  of  Mr.  and  Mrs.  Jolly,  in 
which,  on  two  several  occasions,  she  met  with  the  pur- 
suer, on  both  of  which  he  recognized  the  defender  as 
Mrs.  Jolly.  Depones,  That,  indeed,  upon  many  other 
occasions,  when  the  deponent  happened  to  meet  him, 
the  pursuer  recognized  the  defender  to  the  deponent 
as  the  wife  of  Mr.  Jolly .** 

John  Can* :  After  mentioning  what  had  occurred  in 
April  1816,  when  the  respondent  declared  that  Mr. 
Jolly  was  to  be  the  husband  of  the  appellant,  he  goes 
on  to  depone,  ^^  That  about  six  or  seven  weeks  after 
this,"  (which  could  not  be  above  a  week  or  two  after 
the  marriage),  "  the  deponent  happened  to  be  in  the 
shop  of  a  Miss  George,  in  the  Kirkgate  of  Leith.  De- 
pones, That  Miss  George  then  mentioned  to  the  dep(^> 
nent  that  Mr,  Jolly  and  the  defender  had  been  married 
hy  Dr.  Robertson,  minister  of  South  Leith.  Depones, 
That  the  first  time  the  deponent  saw  the  pursuer,  he 
put  it  to  him  whether  this  was  the  case  or  not ;  and 
the  pursuer  intimated  to  the  deponent  that  it  really 
was  so.  Interrogated,  Whether  the  pursuer  ever 
showed  the  deponent  the  gloves  which  he  said  he  had 
received  on  occasion  of  the  marriage  of  the  defendar 
and  Mr.  Jolly  ?  depones.  That  he  cannot  chai^ge  his 
memory  whether  the  pursuer  did  so  or  not;  but  he 
recollects  seeing  the  pursuer  have  a  pair  of  new  gloves. 
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which,  according  to  the. best  of  the  deponent's  recol-        1828. 
lection,  he  told  him  were  the  gloves  he  received  on 
the  occasion  of  the  marriage.     Interrogated,  depones,  «'• 

That  the  deponent  ^and  Mn  Macgregor  sat  in  the  same 
pew  in  the  Chapel  of  Ease ;  and  that  subsequent  to 
the  period  which  has  been  alluded  to,  Mr.  Jolly  and 
the  defender  were  in  the  practice  of  occasionally 
coming  to  sit  in  the  same  pew,  as  visiters  of  Mr.  Mac- 
gregor. Depones,  That  he  never  knew  Mr.  Macgregor 
to  come  along  with  Mr.  Jolly  and  the  defender  to  the 
seat,  but  Mr.  Macgregor  was  generally  in  it  before 
they  came.  Depones,  That  after  the  service  was  over, 
the  pursuer  always  walked  away  in  company  with  the 
defender  and  Mr.  Jolly.  Depones,  That  upon  one 
occasion,  several  months  after  Dr.  Macneil  s  death,  the 
deponent  recollects  of  being  in  Mr.  Jolly's  house  to 
tea,  along  with  a  number  of  other  persons,  and  among 
the  rest  the  pursuer.  Depones,  That  upon  this  occa- 
sion the  deponent  recollects  that  wine  and  spirits  were 
brought  in,  and  the  health  of  Mr.  and  Mrs.  Jolly  was 
drank  by  the  company,  the  pursuer  being  present; 
but  the  deponent  cannot  exactly  say  that  the  pursuer 
personally  drank  their  healths.  Interrogated  for  the 
piursuer,  Whether  he  can  say  how  often  the  defender 
and  Mr.  Jolly  came  to  the  Chapel  of  Ease,  as  above 
deponed  to;  and  whether  it  was  twice  or  thrice  he 
saw  them  there  ?  depones.  That  he  cannot  exactly  say 
how  often,  but  he  is  certain  that  he  has  seen  them 
there  at  least  a  dozen  of  times." 

Margaret  Craig  depones^  "  That  she  was  in  the  ser- 
vice of  the  late  Dr.  Macneil,  in  the  capacity  of  house- 
keeper, from  Martinmas  1807  to  Martinmas  1816. 
Depones,  That  she  repeatedly  saw  the  pursuer  in  the 
Doctor's  house,  from  July  1815,  when  the  defender 
came  to  the  house^  till  the  deponent  left  the  service ; 
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1828.  and  after  the  defender  became  Mrs.  J0II7,  whicli  was 
on  the  13th  June  1816,  the  deponent  has  seen  him 
*\,«^..  repeatedly  there  at  dinner  and  tea,  both  in  the  dra.wing- 
room,  and  in  the  dining-room  or  parlour.  Depones^ 
That  they  dined  several  times  in  the  drawing-room,  to 
avoid  disturbing  the  Doctor.  Depones,  That  upon 
these  occasions  she  has  heard  the  pursuer  drink 
repeatedly  to  the  defender  and  Mr.  Jolly,  by  th6 
names  of  Mr.  and  Mrs  Jolly ;  and  the  deponent  recol- 
lects, on  repeated  occasions,  of  the  pursuer  asking  the 
deponent,  when  he  called  at  any  time  at  the  door,  how 
Mr.  and  Mrs.  Jolly  did,  after  asking  for  Dr.  MacQeil. 
Depones,  That  she  cannot  recollect  whether  the  depo- 
nent's husband  was  present  at  these  occasions,  when 
the  pursuer  drank  to  the  defender  by  the  name  of  Mrs. 
Jolly,  but  that  nobody  else  was  present  Depones, 
That  Mr.  Jolly  always  stayed  in  Dr.  Macneil's  house 
after  the  defender's  marriage  with  Mr.  Jolly." 

Her  husband,  William  Allan,  being  interrogated, 
**  Whether  it  consists  with  his  knowledge  that  the  pur^ 
suer  acknowledged  the  defender  and  Mr.  Jolly  as  mar- 
ried persons  after  their  marriage?  depones.  That  he 
has  heard  the  pursuer,  on  various  occasions,  drink  to 
them  as  married  persons,  betwixt  the  time  of  their 
marriage  in  June  1816  and  the  October  following, 
when  the  deponent  went  to  sea.  Depones,  That  the 
pursuer  has  dined  different  times  during  that  peribd 
in  Dr.  Macneil's  house ;  and  the  deponent  distinctly 
recollects  of  the  pursuer  drinking  to  them  both  2JA 
married  persons."  He  then  goes  on  to  mention  a  party 
in  which  the  respondent  drank  the  appellant's  health 
as  Mrs.  Jolly.  Afterwards,  upon  cross-interrogation, 
he  depones,  "  That  the  defender's  marriage  with  Mr. 
Jolly  took  place  in  the  month  of  June  I8I6,  and  the 
deponent  was  present  at  the  marriage.      Depones, 
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That  he,  the  deponent,  dined  with  the  defender  and       1828. 
Mr.  Jolly  in  Dr.  Macneil!s  parlour  on  these  occasions^      ^  ^TT, 
when  he  heard  the  pursuer  drink  to  the  defender  and         v* 
her  husband,  by  the  name  of  Mr.  and  Mrs.  Jolly: 
That  he  does  not  recollect  whether  Dr.  Macneil  was 
present  on  all  these  occasions  that  the  deponent  dined 
there ;  nor  can  he  say  whether  he  was  present  on  any 
of  the  occasions  when  the  pursuer  drank  to  the  de- 
fender by  the  name  of  Mrs.  Jolly.'' 

Evidence  of  Jolly's  marriage  by  Dr.  Robertson,  of 
South  Leith : — 

Dr.  Robertson,  after  statii^  that  he  knew  Dr.  Mac-  Jo"/*  "»"■- 
neil  by  sight,  being  interrogated,  ^*  If  he  was  applied  jr!^e  laic. 
to  in  June  1816,  to  come  to  Dr.  Macneil's  house,  to 
marry  Dr.  Macniel's  daughter  ?  depones  and  answers^ 
I  was  applied  to ;  and  I  answered  that  it  was  not  con- 
venient to  go  to  Dr.  MacneiFs  house ;  but,  if  they 
would  come  to  my  house  in  the  evening,  I  would  see 
thena  there.  Mr.  Jolly  was  the  person  who  applied  ' 
to  me  at  this  time,  and  he  showed  to  me  then  a  certi- ' 
ficate.  of  proclamation  of  banns,  in  the  usual  form, 
otherwise  I  would  not  have  invited  them  to  my  house. 
Interrogated,  If  the  parties  came  to  the  deponent's 
house  in  a  coach  at  the  time  appointed  ?  depones  and 
answers,  Yes,  they  came  about  half-past  seven  that 
ev^iing)  which,  I  think,  was  the  ISth  of  June  1816. 
Interrogated,  Who  were  the  parties  that  came  in  the 
coach?  depones  and  answers,  I  was  standing  at  my 
own  window  when  the  coach  arrived,  and  Mr.  Jolly 
was  the  first  person  who  stq>t  out  of  it;  he  then 
handed  out  Dr.  Macniel,  and  was  followed  by  Miss 
Macneil  and  some  of  the  domestics ;"  and  the  witness 
added,  *^  Dr.  Macneil  walked  up  the  first  flight  of  steps, 
amounting  to  ten,  in  my  sight,  with  his  arm  in  Mr. 
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1828^      Jolly's,  without  any  apparent  difficulty ;   and  wheO 
they  were  all  assembled  in  the  dining-room,   Mrsw 
*•  Robertson  came  and  told  me,  and  I  went  in  to  them* 

Interrogated,  If  Dr.  Macneil  made  any  observation 
previous  to  the  marriage  ceremony,  and  what  it  was  ? 
depones  and  answers,  I  found  them  seated ;  he  imme- 
diately rose  slowly,  and  hoped  I  would  excuse  an  old 
man,  who,  by  reason  of  some  infirmities,  was  unable 
to  rise  so  readily,  and  make  so  polite  a  bow,  as  he  was 
accustomed  to  do  in  his  younger  days.  Interrogated, 
What  then  took  place?  depones  and  answers,  I  re- 
quested him  to  be  again  seated;  he  replied..  No;  I 
have  come  to  give  away  my  daughter  to  Mr.  Jolly, 
and  I  must  do  so  in  the  usual  manner ;  on  which  he 
stepped  forward,  took  her  by  the  hand,  and  placed  her 
near  Mr.  Jolly.  Immediately  thereafter  I  offered  up 
a  prayer,  gave  the  parties  a  few  exhortations,  con- 
cluded with  thanksgiving,  in  all  which  Dr.  Macneil 
seemed  to  be  much  interested,  for  he  requested  them 
to  remember  the  exhortation,  and  to  act  accordingly. 
When  I  found  him  so  disposed,  I  said  I  hoped  he 
would  be  kind  to  the  young  people ;  to  which  he  re- 
plied. Sir,  I  have  been  kind  to  them ;  I  will  be  kind 
to  them  still,  and  nothing  shall  be  wanting  on  my  part 
to  make  them  happy.  I  distinctly  remember  the 
expression.  I  then  certified  the  marriage  on  the  lines 
of  proclamation ;  and  my  constant  form  of  words  are : 
*  The  above  designed  parties  were  married  before  wit- 
nesses, by  James  Robertson,  minister.'  I  then  wished 
the  parties  much  joy,  and  they  left  the  room  as  they 
entered.  Dr.  Macneil  in  Mr.  Jolly  s  arm,  and  the  rest 
followed.  Interrogated  for  the  pursuer,  If  he  was 
acquainted  with  Mr.  Jolly  previous  to  the  marriage? 
Depones  and  answers,  I  was  not  personally  acquainted 
with  him  previous  to  the  marriage,  nor  to  my  know- 
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ledge  had  I  ever  seen  him,  except  in  church,  as  he       isds. 
.was  a  member  of  my  congregation,  and  I  knew  there 
was  such  a  person,  though  he  did  not  visit  my  house ;  v 

and  I  heard  he  was  a  suitor  of  Miss  Macneil's.  Inter- 
rogated, If  he  recollects  from  whom  he  heard  that 
Mr.  Jolly  was  to  be  married  to  Miss  Macneil  ?  depones 
and  answers,  No ;  I  do  not  recollect  it ;  but  it  was  the 
general  report  of  the  parish  at  that  time." 

Afterwards,  being  interrogated,  '^  Who  he  gave  the 
certificate  of  marrii^  to  ?  depones  and  answers,  I  gave 
it  to  the  bride,  as  I  always  do.  Interrogated,  In  what 
form  he  asked  the  parties  if  they  were  willing  to  be 
married?  dqx>ne8  and  answers,  I  said  to  Mr.  Jolly, 
do  you  take  this  woman,  (they  having  joined  hands), 
whom  you  have  by  the  hand,  to  be  your  lawful  mar- 
ried wife ;  and  do  you  promise  before  God,  and  these 
witnesses,  to  be  a  faithful  and  a  loving  husband  to 
her^  till  God  shall  separate  you  by  death  ?  Mr.  Jolly 
replied,  I  do.  I  then  said  to  the  bride,  Do  you  take 
this  man,  whom  you  have  by  the  hand,  to  be  your 
lawful  married  husband ;  and  do  you  promise  to  be 
a  faithful,  a  loving,  and  a  dutiful  wife  to  him»  till  Grod 
shall  separate  you  by  death  ?  And  the  conclusion  then 
is,  Before  these  witnesses,  I  declare  you  married  per- 
sons ;  and  whom  God,  in  his  good  providence,  has  thus 
imited,  let  no  man  put  asunder." 

Mrs.  Robertson  again  depones,  '^  I  recollect  the  mar- 
riage perfectly,  but  I  cannot  say  exactly  as  to  the  date, 
but  I  have  no  doubt  it  was  about  that  time.'"  (June 
181 6).  Interrogated,  ^^  If  the  parties  came  to  their 
house  in  a  coach  ?  depones  and  answers.  Yes,  they  did. 
Interrogated,  Who  accompanied  them?  depones  and 
answers,  Dr*  Macneil  was  of  the  party,  and  a  person 
who  I  understand  was  housekeeper  to  Dr.  Macneil ; 
and  there  was  a  bridegroom  man,  but  I  do  not  recollect 
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1828.       his  name.    Interrogated^  If,  at  the  ceremony.  Dr.  Mac- 
uAcvEiL     ^^^  S^^^  aWity  his  daughter?  depones  and  answers, 
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Yes,  he  did.  Interrogated,  If  any  conversation  took 
place  between  Dr.  Robertson  and  Dr.  Macneil,  before 
or  aftar  the  marriage  ceremony  ?  depones  and  answers, 
Yes,  a  good  deal.  When  Dr.  Robertson  came  into 
the  room,  Dr«  Macneil  attempted  to  get  up  from  the 
sofa,  which  he  did  with  great  difficulty,  and  said  very 
politely,  he  hoped  Dr.  Robertsoii  Would  foi^ve  the 
infirmities  of  an  old  man;  on  t^ich  Dn  Robertson 
went  forward  and  took  him  by  the  hand,  and  said  he 
was  glad  he  was  giving  his  countenance  to  the  young 
couple,  as  he  knew  it  was  in  his  power  to  be  of  use  to 
them ;  to  which  Dr.  Macneil  replied,  he  did  so  with 
all  his  heart,  as  he  had  already  done  something  for 
them,  and  he  intended  still  to  do  more.  Dr.  Robert- 
Son  told  Dr.  Macneil  that  he  might  sit  during  the 
ceremony ;  Dr.  Macneil  replied,  that  he  had  come  for 
the  purpose  of  giving  away  his  daughter,  and  he  would 
do  it.  Interrogated,  If  Dr.  Macneil  wished  Mr.  and 
Mrs.  Jolly  much  happiness  after  the  ceremony  was 
over  ?  depones  and  answers,  Yes,  he  did  so,  with  great 
affection.  Interrogated,  If  the  parties  then  went  away? 
depones  and  answers,  Ye6,  after  getting  the  marriage 
lines  signed.** 


Pftities.  Whm  the  case  came  on  for  hearing  in  the  House  of 

Adhemice.      j^^^^  -^  j^^^^  jgg^^  ^^  ^^^  ordered  that  it  should 

stand  bver  till  the  following  sessicxi,  that  it  might  be 
bonsid^l-ed  whether  Mh  Jolly  and  the  children  ought 
not  to  have  been  cited  as  parties,  and  whether  the 
Courts  bdow  ought  not  to  have  given  judgm^it  on 
the  conclaaioD  of  adhere&ee,  (resthutioB  of  conjugal 
rights).  - 
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Dr.  Lushingtotij  for  Respondent : — It  was  the  rule       I82d. 
in  these  matrimonial  cases,  that  it  was  not  necessary      KACHBn. 
to  cite  any  party  except  the  principal  one.     Upon  •• 

a  search  of  the  records  of  the  Scotch  Ecclesiastical 
Court  since  the  year  17*0,  it  appeared  that  this  had  ^^^fao?^ 
been  the  uniform  practice,  and  the  same  rule  had  pre-  PartiM. 
vailed  in  the  ecclesiastical  courts  in  this  country ;  and 
when  in  a  suit  for  a  divorce,  for  instance,  only  the 
principal  party  had  been  called,  all  behind  were  bound, 
except  there  was  collusion.     Both  in  Scotland  and 
England  this  practice  was  founded  on  the  rule  of  the 
civil  law,  and  the  chief  authorities  Would  be  found  in 
Hargrave's  law  tract  on  the-  case  of  the  Duchess  of 
Kingston.     Mr.  Jolly  and  the  children  might  have 
made  themselves  parties  to  the  suit  in  this  instance  if 
they  had  thought  proper,  but  neither  the  pursuer  nor 
the  Court  were  bound  to  call  them ;  and  upon  the  same 
rule,  the  learned  Judge  who  had  decided  the  cas^  of 
D(Urympk  v.  Dalrymple  had  not  required  that  Laura 
Manners,  although  interested,  should  be  made  a  party, 
and  she  had  only  made  herself  a  party  when  the  judg- 
ment veas  under  appeal.     As  to  the  adherence,   no 
judgment  on  it  was  necessary,  since  that  conclusion 
was  a  matter  of  style,  and  as  adherence  was  by  laW 
consequent  on  the  declarator. 

Dr.  JenntTy  for  Appellant : — Admitting  the  general 
rule  to  be  that  it  was  only  necessary  to  cite  the  pars 
principalis,  that  title  was  not  without  exceptions.  It 
was  not  necessary  to  cite  parties  who  were  remotely 
interested ;  but  here  the  interests  of  Mt.  Jolly  and  the 
children  were  immediate  and  most  important.  The 
Court  below  had  given  judgment  Only  on  the  decla- 
rator, and  that  alone  was  appealed  from ;  and  of  that 
alone  their  Lordships,  as  a  court  of  reVifew,  could  take 
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iBfts.       notice.     On  the  point  of  adherence  no  specific  judg* 
ment  had  been  given,  and  yet  that  was  a  distinct  con* 
V-  elusion  in  the  summons,  and  judgment  ought  to  be 

given  upon  it  below  before  the  Lords  could  entertain 
the  question. 

7ch  March         Eldon  (Earl  of)  : — This  case  comes  before  your 
Earl  of^Eldon   ^^^^P^  again  Upon  a  question  which  has  stood  over 

since  the  preceding  session,  as  to  whether  there  ought 
not  to  have  been  other  parties  cited  in  the  suit. 

I  am  extremely  glad  that  your  Lordships  did  allow 
it  to  stand  over,  that  this  question  might  be  considered 
before  the  case  was  heard  on  the  merits :  1st.  Because 
it  was  proper  to  consider  whether  the  general  doctrine 
as  to  parties  was  applicable  to  this  particular  case  ; 
and  2dly.  Whether  it  was  not  necessary  that  Mr.  Jolly, 
the  second  husband,  if  I  may  so  speak,  and  the  children 
of  Mr.  Jolly,  who  may,  perhaps,  be  considered  as  the 
children  of  Macgregor,  should  not  be  cited  as  parties 
before  your  Lordships  proceeded  to  hear  this  cause  on 
the  merits. 

This  is  not  a  mere  action  of  declarator,  unless  the 
prayer  of  the  summons  be  that  which  is  usual  in 
actions  of  declarator ;  and  I  say  so  because  it  is  im- 
portant that  some  attention  should  be  paid  to  the 
prayer  of  this  summons,  which  is  for  sentence  and 
decreet,  not  only  *^  finding  and  declaring  that  Mac- 
gregor and  Mary  Macneil,  the  defender,  are  lawful 
married  persons,  husband  and  wife  of  each  other,"  but 
.  also  '^  decerning  and  ordaining  the  said  defender  to 
adhere  to  and  cohabit  with  the  pursuer,  and  treat  and 
entertain  him  in  all  respects  as  her  husband.''  And 
one  question  may  be,  (I  say  it  without  prejudice,) 
whether  he,  having  acted  as  in  these  papers  he  is  said 
to  have  done  towards  his  wife,  if  she  be  his  wife,  can 
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» 

now  not  only  support  a  claim  to  the  civil  consequences       id28. 
resulting  from  the  marriage,  but  also  call  with  effect     m^cNEit 
for  a  judgment  decerning  and  ordaining  the  woman  v. 

with  respect  to  whom  he  has  so  conducted  himself,  to 
return  to  him  and  cohabit  with  him,  and  treat  and 
entertain  him  in  all  respects  as  her  husband.  What 
would  be  the  case  in  this  country,  if  a  person  so  con- 
ducting himself  were  to  institute  a  suit  for  the  resti- 
tution of  conjugal  rights,  I  do  not  say ;  but  I  wish  to 
have  that  question  argued  here.  And  I  doubt,  indeed, 
whether  a  person  who  makes  a  present  of  his  Mrife  to 
another,  as  this  man  has  done,  if  she  be  his  wife,  ought 
to  be  suffered  to  come  into  a  court  of  justice  with  effect 
for  a  sentence  calling  upon  her  to  return  to  him  again, 
and  act  with  respect  to  him  as  a  faithful  and  dutiful 
wife. 

With  respect  to  the  authorities  which  have  been 
dted  as  to  the  general  rule  in  cases  of  this  kind  with 
reference  to  the  parties  to  be  called,  if  you  should 
agree  in  the  general  doctrine,  but  doubt  whether  it 
applies  to  the  case  now  before  you,  it  is  not  in  your 
power  to  determine  that  here ;  but  the  cause  must  be 
remitted  to  have  that  point  fully  considered,  and  pro- 
perly adjudicated.  It  is  indeed  insisted  in  these 
papers,  that  it  is  not  necessary  that  Mr.  Jolly  should 
be  made  a  party ;  but  what  may  be  the  case  with 
respect  to  the  children  does  not  seem  to  have  been 
considered  below  at  all,  and  it  may  be  necessary  to 
send  the  cause  back  again. 

Another  circumstance  to  be  considered  is  this :  in 
this  case,  prima  faciei  you  have  the  father  of  the 
children  before  you,  and — in  this  I  may  be  wrong-^ 
if  Macgregor  is  in  law  their  fitther,  then  he  is  their 
tutor ;  and  if  so,  this  is  a  curious  disposi^n  of  parties, 
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1 828.       for  that  he  would  uot  properly  discharge  the  duties  of 
a  tutor  is  obvious. 
*•  The  general  rule  in  these  matrimonial  cases  is,  that 

no  party  is  called  except  the  party  principally  inte- 
rested ;  and  this  is  npt  confined  entirely  to  marriage 
cases,  for  it  prevails  to  a  certain  extent  in  the  Court 
which  I  have  attended  during  a  great  portion  of  my 
life ;  for  where  an  infant  tenant  in  tail  is  made  a  party 
and  dies,  the  remainder  men  are  bqund  by  what  has 
beea  done  with  respect  to  him,  as  he  is  the  principal 
party  interested.  But  it  is  not  denied  that  the  Court 
ilday  in  special  cases  bring  other  parties  before  it ;  and 
it  may  be  proper  i^ow  to  hear  the  case  on  the  merits, 
as  that  may  liable  us  more  clearly  to  see  wh<rther  ^is 
is  a  case  of  that  nature. 

If,  upon  hearing  the  case  on  the  merits,  you  should 
now  be  enabled  to  reverse  the  judgment  of  the  Court 
below,  or  affirm  it,  Macgregor  can  have  no  cau§e  of 
complaint  against  the  course  adopted ;  and  if  your 
Lordships  find  that  you  can  terminate  this  case  without 
further  delay,  it  is  highly  proper  that  you  should  do 
so,  as  otherwise  the  remit  to  the  Court  of  Session  must 
be  attended  with  considerable  delay,  and  with  much 
misery  in  the  iatervftl  to  some  of  the  parties. 

Another  point  is  very  material,  and  may  require 
much  to  be  said  upon  it.  In  the  Commissary  Court 
they  find  facts  and  circuipstances  sufficient  to  elide 
(rebut)  or  not  to  elide,  as  the  case  may  be^  the  pre- 
sumption of  matrimonial  consent ;  and  they  have  car* 
ried  these  findings  so  far  as  to  apply  them  to  marriages 
regularly  and  solemnly  celebrated.  Then,  supposing 
H  marriage  not  to  be  questioned,  on  the  ground  that 
the  consent  has  been  made  out  by  force  or  fear,  you 
may  have  to  consider  whether  evidence  may  be  ad- 
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mitted  of  other  drcumatanees  mdependent  of  force  and 
fear,  sufficient  to  elide  (rebut)  the  presumption  of  mai • 
rtage  arising  from  consent  adhibited  in  the  most  solemn 
and  regular  manner,  even  in  facie  tccksuK.  This  is 
a  most  serious  and  important  point,  and  one  which  it 
may,  perhaps,  be  now  somewhat  dangerous  to  decide 
in  either  way.  I  ha¥e  said  so  much,  however,  because 
I  do  not,  at  present,  see  how  this  case  can  be  decided 
without  reference  to  that  point. 

We  are  ready  now  to  hear  the  case  on  the  merits ; 
but  let  it  be  k^  in  view,  that  this  is  not  merely  an 
action  of  declarator  of  marriage  for  the  purpose  of 
enforcing  a  civil  right  to  property,  but  also  a  suit  for 
the  restitution  of  conjugal  rights. 
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[As  it  has  been  the  design  of  the  Reporter  to  bring 
the  material  part  of  this  case  within  the  shortest  com- 
pass, consistent  with  the  necessaiy  purpose  of  giving 
a  complete  view  of  it,  he  refers,  for  the  detail  of  the 
arguments,  to  the  reports  4n  the  Courts  below,  and 
confines  himself  to  the  new  matter  of  argument  which 
was  brought  forward  in  the  House  of  Lords.] 


Distinction  between  regular  and  in-egular  Marriages. 

Dr.  Lu9hington : — In  cases  of  irregular  marriage,  there 
is  nothing  which  fully  indicates  consent.  Take  the 
instance  of  a  marriage  per  verba  de  presently  guarded 
by  no  form  whatever,  the  consent  must  be  somewhat 
doubtful,  and  even  the  expressions  themselves  may 
leave  it  a  matter  of  doubt  whether  they  were  really 
meant  as  expressions  of  consent  de  presenti ;  and,  there- 
fore, it  may  be  necessary  to  admit  extrinsic  evidence  as 
to  whedier  the  parties  did  really  mean  at  the  moment 
to  contract  an  inunediate  marriage ;  and  yet,  in  the 
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1 828.  instance  of  a  marriage  of  that  de8cription»  Lord  Stoweil 
*  ^  '  in  the  Ca^e  of  Dalrympk  said  where  the  words  of  oon- 
«.  sent  were  clear,  evidence  ought  not  to  be  admitted  to 
rebut  their  import  by  circumstances.  So  in  the  instance 
of  a  marriage  by  a  promise  cum  co/mlaj  there  may  be 
a  doubt  as  to  whether  the  promise  to  marry  was  really 
g^ven.  So  in  the  case  of  a  marriage  by  cohabitation 
as  man  and  wife,  the  true  rule  is,  that  such  cohabita* 
tion  is  an  indication  of  consent  to  marriage,  but  that 
thb  may  be  rebutted  by  extrinsic  evidence,  otherwise 
the  cohabitation  itself  would  make  a  marriage,  although 
no  such  thing  was  intended  by  either  of  the  parties. 
In  these  instances  although  the  marriages  when  fully 
made  out  are  available  as  to  the  civil  rights  of  the 
parties,  they  are  not  folly  recognised  by  the  law  of 
Scotland,  and  the  parties  are  by  law  punishable.  No 
marriage  is,  by  the  law  of  Scotland,  regular,  unless 
celebrated  before  a  clergyman.  The  law  prescribes  no 
particular  form,  but  those  used  by  the  clergymen  of  the 
church  are  all  essentially  the  same ;  1st,  there  is  an 
express  inquiry  as  to  consent  by  the  clergyman : 
2d,  there  is  an  expression  of  assent  by  the  parties : 
Sd,  there  is  the  declaration  that  they  are  married  per- 
sons  :  and,  4th,  there  is  the  nuptial  benediction.  Here, 
then,  there  is  something  infinitely  more  certain  and 
binding  than  in  the  cases  of  irregular  marriage.  I  say, 
that,  by  the  law  of  Scotland,  marriage  is  not  solely 
a  civil  contract ;  it  is  partly  a  divine  contract,  and  so 
say  Stair  and  Bankton,  and  Erskine  says  something  to 
the  same  effect.  The  law  was  founded  on  the  ancient 
canon  law,  which  allowed  civil  rights  to  irregular  mar- 
riage, but  at  the  same  time  held  no  marriage  perfect 
lfirfar>fai  T.  that  was  not  celebrated  before  a  clereryman  ;  and  it  is 
cSlDw,  '  quite  clear,  that  this  consent  adhibited  before  a  clergy^- 
17M.  imm  jnf^  considered  as  the  test  of  consent  in  the  irre- 
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gular  marriages,  the  question  being  whether  the  consent  1 823. 
was  adhibited  in  a  manner  somewhat  equivalent.  The 
difference  is  this  ;  1  st.  In  the  regular  marriage  there  ^  «^' 
is  the  presence  of  an  officer  to  whom  the  law  entrusts 
the  celebration  ctf  marriage.  2d.  The  parties  are  in  the 
complete  knowledge  of  what  is  meant  to  take  place, 
as  it  is  the  duty  of  the  clergyman  to  explain  the  cere- 
mony, and  call  for  an  indubitable  consent ;  and,  in  such 
circumstances,  silence,  a  bow,  or  a  curtsey,  may  be  as 
clear  evidence  of  consent  as  words.  Sdly.  There  is  the 
invocation  of  the  Deity,  rendering  the  contract  a  solemn, 
religious  ceremony.  No  more  can  be  done  to  render  the 
existence  of  the  consent  certain,  since  the  act  itself  is 
evidence  of  it  far  beyond  any  evidence  that  can  be 
brought  against  it.  The  law  says,  '^  you  are  bound  by 
what  you  have,  in  the  most  solemn  manner,  professed  to 
have  willingly  done,  and  you  shall  not  be  permitted  to 
make  use  of  the  institutions  of  your  country  to  overthrow 
them/'  Can  any  court  permit  parties  thus  to  prostitute 
a  most  solemn  and  sacred  ceremony  ?  it  surely  cannot ; 
otherwise  the  consequences  may  be  dreadful  to  the 
parties  themselves,  to  their  issue,  and  to  the  public. 
For  instance,  after  a  solemn  regular  marriage,  the 
woman  repents,  she  proves  unfaithful,  and  if  to  that 
infidelity  she  adds  bigamy,  that  will  be  evidence  of  the 
absence  of  consent  to  the  first  marriage.  That  is  their 
argument  ?  and  see  what  may  be  the  consequences  to  so- 
ciety !  To  what  perjury,  subornation  of  perjury ;  to  what 
infidelity  it  may  give  rise  !  Some  of  the  judges  below 
seem  to  think  that  this  doctrine  may  be  true  in  case  of 
marriages  celebrated  with  regular  proclamation  of  banns, 
but  not  to  cases  where  the  marriage  is  celebrated  before 
a  clergyman  without  actual  proclamations  of  banns, 
{Eldon,  Earl  of :]  Can  we  consider  the  case  at  all  in 
that  view,  when  the  Court  below  has  admitted  the 
VOL,  J. — NewS,  ,    ^ 
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1 828-       evidence,  and  there  is  no  appeal  from  it  ?] — ^We  have 

MAc.NEiL     ^^  occasion  to  insist  upon  this  point,  as  we  consider 

»•         our  case  clear  on  the  evidence ;  but  we  have  dwelt 

IIACGREGOR 

upon  it  because  your  Lordships  appeared  desirous  to 
have  it  argued.  But  with  respect  to  the  proclamation 
of  banns,  whatever  might  have  been  the  case  originally 
by  the  law  of  Scotland,  a  marriage  celebrated  by  and 
before  a  clergyman  is  a  marriage  celebrated  in  facie 
ecclesicBj  whether  there  has  been  actual  proclamation  of 
banns  or  not.  When  a  marriage  has  been  celebrated 
before  a  clergyman,  the  fact  of  proclamation  is  not  to 
be  traversed,  and,  if  this  be  an  error,  communis  error 
facitjus.  Proclamation  of  banns  is  itself  no  evidence  of 
consent,  and  the  parties  may  resile  after  such  procla- 
mation, and  it  seems  rather  intended  to  put  the  public 
on  its  guard.  The  test  of  a  regular  marriage  is  the 
consent  adhibited  in  the  formal  and  solemn  manner 
mven  V.  Cttw-  before  a  clergyman ;  and  the  few  cases  cited  as  to  the 
50if '  evidence  having  been  received  to  rebut  the  presumption 

Comerm  v.  of  couscut  arising  from  such  a  marriage,  were  cases  of 
June  1756,  either  gross  fraud,  or  where  one  of  the  parties  was  of 
mso?'^^  such  tender  years  as  to  render  that  party  incapable  of 
Aiian  V.  deliberate  consent ;  and  no  case  has  as  yet  gone  the  length 
AwM  ins,  ^^  holding  that  a  deliberate  consent,  in  a  regular  form, 
Rec.  Com.       given  by  parties  capable  of  consenting,  can  be  rebutted 

by  extrinsic  evidence.  But  suppose  it  admissible,  try  it 
by  the  test  laid  down  in  the  case  of  Dalrymple,  or  sup- 
pose all  the  facts  to  be  admitted,  pell  mell,  there  is  no- 
thing to  rebut  the  presumption  of  consent  in  this  case. 
Then,  as  to  the  interlocutors  decerning  for  adherence. 
There  is  a  separate  action  for  adherence,  which  may 
be  met  by  the  misconduct  o(  the  party ;  but  that  does 
not  apply  to  the  declarator,  which  is  simply  a  declara- 
tion of  status.  The  judgment  then  is  good  as  far  as 
concerns  the  declarator,  and  the  exceptio  personalis  is 
out  of  the  question.    This  is  the  effect  of  -the  canon 
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law,  on  which  the  law  of  Scotland  is  founded,  except  as        i  S23. 
it  was  altered  at  the  time  of  the  Reformation,  and  the      ilT^^^,, 
authorities  may  he  found  cited  in  the  casQ  of  Dalrympk^         «• 
and  in  BelFs  book  on  Legitimacy ;  and  as  to  the  adher- 
ence,  that  necessarily  follows  the  establishment  of  the 
marriage,  unless  where  the  case  is  such  as  to  warrant 
a  separation,  and  neither  in  the  ecclesiastical  law  of 
England  or  Scotland  is  there  any  precedent  for  an 
intermediate  state.   Proctor  v.  Proctor j  2  Dr.  Hag.  sBro.Ch.Ca. 
Rep.  «91 ;  Fletcher  v.  Fktcher,  2  Cox,  Ch.  Ca.  100.  ^^^' 
This  is  the  doctrine  in  England,  and  the  doctrine  of  the 
canon  law,  which  is  of  authority  in  Scotland  in  the 
absence  of  direct  decisions.   Adherence  must  take  place 
where  there  is  no  legal  separation. 

Eldon^  (Earl  of) :— -I  believe  I  have  the  concurrence  asiii  March 
of  the  noble  Lords  who  have  attended  the  hearing  of 
this  case,  in  the  proposal  which  I  am  now  about  to 
make;  that  judgment  be  postponed  till  after  the  recess. 

In  the  meantime  I  wish  to  dispose  of  one  point  raised 
by  myself,  with  respect  to  the  two  parts  in  the  prayer 
in  the  summons ;  the  one  calling  for  a  declarator  of 
marriage,  the  other  for  what  we  call  the  restitution  of 
conjugal  rights,  but  which  they  call  an  adherence. 

I  was  misled  by  not  having  read  the  petition  of  ap* 
peal.  By  a  late  Act  of  Parliament  a  party  may  appeal 
from  an  interlocutory  order,  with  leave  of  the  Divi* 
sion,  or  if  there  should  be  a  difference  of  opinion ;  and 
upon  looking  at  the  petition  of  appeal,  I  find  that  only 
the  interlocutor  declaring  the  marriage  is  appealed 
firom,  and  we  can  do  nothing  but  declare  whether  this 
is  a  marriage,  aye  or  no ;  with  this  exception,  however, 
that  I  apprdbend  there  is  nothing  to  prevent  this  House 
from  sending  the  case  back  again,  if  it  should  think 
proper  so  to  do,  requiring  the  opinion  of  the  court  below 
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on  the  second  point  also ;  namely,  whether  the  judg* 
ment  for  the  declarator  ought  to  be  followed  in  this 
case  by  an  adherence  or  a  restitution  of  conjugal. 
rigfhts. 

At  the  same  time,  as  this  cause  is  of  great  importance  ^ 
not  only  to  the  parties  immediately  concerned,  but  to 
others,  it  is  highly  desirable  that  we  should  dispose  of 
the  cause  on  the  merits  now,  if  we  justly  can  do  it. 
We  have  consulted  together,  and  it  does  appear  to  us 
due  to  the  importance  of  this  case,  that  we  should  de- 
liberate, and  yet  not  long,  before  we  finally  determine ; 
and  I  propose,  therefore,  that  the  25th  of  April  should 
be  appointed  for  the  judgment. 


IStli  Maj 
1838: 

Judgment. 


The  Earl  of  Lauderdale,  after  giving  a  summary 
view  of  the  facts,  circumstances,  pleadings  and  pro- 
ceedings, as  before-mentioned,  which  to  avoid  repetition 
is  herie  omitted,  proceeded  thus:  This  daughter  of 
Dr.  Macniel  was  placed  at  nurse  with  a  woman  by  one 
of  whose  daughters  this  Macgregor,  a  joumejrman 
printer,  had  two  children ;  a  situation  in  which  she 
was  not  likely  to  receive  any  thing  like  a  good  edu- 
cation, or  become  familiar  with  any  habits  except  such 
as  were  calculated  to  debase  her  mind.  Macgregor, 
who,  though  a  low,  was  evidently  an  artful  man,  had 
^us  an  opportunity  of  becoming  acquainted  with 
Dr.  Macneil,  and  found  means  to  acquire  such  an  in- 
fluence over  the  mind  of  that  gentleman,  that  he  boasted 
of  having  prevailed  upon  him  to  take  this  daughter 
home  to  his  own  house,  for  what  object  is  not  distinctly 
stated,  but  it  is  natural  to  think  that  it  was  for  the 
purpose  of  laying  the  foundation  for  his  future  pro- 
ceedings.  Dr.  Macneil  then  settled  on  his  daughter 
the  house  in  which  they  lived,  and  500/.,  and  after* 
wtirds  his  whole  property,  and  the  deeds  got  into  the 
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Iiands  of  Macgregor ;  and  here  we  may  see  the  seeds        1 828. 
of  this  disgusting  scene.     To  follow  up  the  design, 
Macgregor,  in  May  1816,  accompanied  Dr.  Macneil  » 

and  his  daughter  on  a  visit  to  the  doctor's  estate,  in 
Lanarkshire.  While  on  the  journey  this  party  stopped- 
at  Holytown,  where  the  alleged  irregular  marriage  took 
place,  a  marriage  not  more  irregular,  however,  than- 
that  which  was  alleged  to  have  been  celebrated  at 
Edinburgh,  as  Dr.  Macneil  was  a  clergyman  as  well 
as  Joseph  Robertson,  and  both  of  them  probably  the 
most  immoral  of  that  body.  No  banns  were  published 
on  either  occasion.  These  proceedings  took  place  in  May 
1816,  and  the  Commissaries  found  that  there  was  nothing 
in  the  conduct  of  the  parties  to  contradict  the  inference 
that,  at  that  time,  a  marriage  really  took  place ;  but^ 
1  think  there  is  some  such  contradiction  in  the  conduct 
of  Macgregor  subsequent  to  the  alleged  marriage,  when 
he  saw  the  lady  and  M^.  Jolly  in  Pilrig-street,  and  ap- 
peared to  be  highly  displeased  with  her  for  her  be- 
haviour, and  said  that  he  abandoned  her ;  and  on  the 
other  hand,  the  lady  conducted  herself  then,  and  at  the 
time  of  the  second  marriage,  in  such  a  manner  as  showed 
that  she  could  have  no  idea  that  she  had  been  married 
to  Macgregor  a  few  days  before,  with  the  consent  of 
her  father.  In  looking  at  the  general  outline  of  the 
case,  it  appears  to  have  been  Macgregor^s  object  tO' 
place  himself  in  such  a  situation  that  he  might  claim- 
the  lady  in  case  she  became  entitled  to  her  father  s  pro- 
perty, or  abandon  her  if  she  did  not.  And  when  she 
really  does  become  entitled  to  it,  then,  and  not  till  then, 
he  puts  forward  his  claim  and  breaks  in  upon  the  mar- 
riage with  Mr.  Jolly,  overlooking  the  scandalous  nature 
of  an  attempt,  under  these  circumstances,  to  deprive 
Mi:.  Jolly  of  his  wife,  and  to  get  the  children  into  his. 
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1823.       power  for  the  purpose  of  depriving  them  of  their  status 

mIcmeil     and  rights. 

^'  A  more  scandalous  case  never  came  before  this  House* 

■ACGREGOR. 

Your  Lordships  lately  had  before  you  the  case  of 
a  Mr.  Wakefield,  who  laid  a  scandalous*  plot  to  get 
possession'  of  the  property  of  a  young  lady  whom  he 
had  never  seen.  But  the  present  case  is  still  more 
scandalous,  since  Macgregor  put  himself,  as  he  imagined, 
in  a  situation  either  to  take  the  lady  or  not,  as  he  might 
find  it  convenient ;  and  thus  had  it  in  his  power,  as  he 
thought,  to  destroy  her  status  and  that  of  her  children 
when  she  had  married  another  without  ever  once  think- 
ing that  she  was  married  to  Macgregor.  Your  Lord- 
ships thought  proper  to  pass  a  bill  for  dissolving  the 
marriage  of  WaJ^efield,  and  if  this  were  really  amarriage, 
you  would  act  inconsistently  if  you  did  not  pass  a  bill 
to  dissolve  it,  in  order  to  prevent  Macgregor  from  get- 
ting possession  of  the  fruits  of  his  fraud.  But  I  be- 
lieve that  in  this  case  it  vrill  not  be  necessary  to  have 
recourse  to  this  extraordinary  remedy*  There  is  no 
man  more  sensible  of  the  great  talents  of  the  judg^es  of 
the  Court  of  Session  than  I  am,  no  man  who  admires 
their  abilities  more  than  I  do*  But  in  my  judiotal 
character,  I  must  act  according  to  the  best  of  my  own 
judgment ;  and  if  I  am  wrong,  the  noble  and  learned 
Lords  (Eldon  and  Lyndhurst)  who  now  sit  on  the 
wool-sack,  and  who  have  paid  the  closest  attention  to 
this  case,  will  set  me  right. 

With  your  Lordship's  permission,  I  will  state  the 
order  of  the  gprounds  on  which  I  rest  my  opinion : 
1st.  I  say  that,  looking  at  the  nature  and  form  of  thi» 
summons,  your  Lordships  cannot  affirm  the  interlocu- 
tors :  2d.  If  the  summons  were  otherwise,  and  proceeded 
ftot  on  th6  Holjrtown  marriage,  but  on  the  reg^ilar  inar-^ 


MACNEIL 

V. 

MACGR£GOB. 


ON  APPEALS  AND  WRITS  OF  ERROR.  249 

riftge  at  Edinburgh,  there  i$  no  sufficient  legal  evidence       1 828. 
to  warrant  a  judicial  mind  to  say  that  there  was  a  regular 
marriage  celebrated  at  Edinburgh,  or  even  that  there  «• 

was  any  ceremony  at  all :  3d.  Suppose  the  summons 
had  charged  an  irregular  marriage  and  a  ceremony,  it 
does  not  appear  that  there  was  such  a  deliberate,  free, 
and  unbiassed  consent,  as  to  constitute  a  valid  marriage : 
4th.  I  will  call  your  Lordships  attention  to  some  of 
the  cases  connected  with  the  present,  which  have  been 
decided  below,  and  in  this  House.  First,  then,  as  to  the 
summons :  I  do  not  think  it  necessary  to  detain  your 
Lordships  in  commenting  on  the  conclusion  for  cohabi- 
tation and  adherence ;  but  the  summons  founds  on  an 
irregular  marriage  at  Holytown,  of  which  there  is  not 
an  atom  of  proof  at  all,  and  this  is  propped  up  by  an 
alleged  regular  marriage  at  Edinburgh,  of  which  there 
is  no  sufficient  legal  evidence.  I  never  saw  a  more 
irregular  summons:  but  suppose  the  summons  had 
proceeded  solely  on  the  ground  of  a  regular  marriage 
before  Joseph  Robertson ;  where  is  the  evidence  that 
there  was  any  ceremony  at  all  ?  Those  who  acted  for 
the  pursuer  were  conscious  of  the  deficiency,  and  at- 
tempted to  patch  up  one  species  of  evidence  by  another^ 
First  they  produced  documents,  next  witnesses,  and 
then  they  founded  on  admissions.  As  to  the  doc\i- 
mentary  evidence,  there  never  was  evidence  of  the  kind 
of  a  more  suspicious  nature ;  for  it  appeared  from  this 
that  a  certificate  of  the  publication  of  banns,  or  some- 
thing which  was  intended  to  operate  as  such,  was 
granted,  although  it  was  manifest  that  no  such  pub- 
lication of  banns  could,  by  possibility,  have  taken  place 
within  the  time  specified,  which  was  the  interval  be- 
tween the  times  of  the  alleged  marriages  at  Holytown^ 
and  Edinburgh.  It  was  impossible,  because  no  Sunday 
intervened,  and  even  the  date  of  the  register  from  whidi! 
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1 828.  toe  certificate  was  supposed  to  be  taken^  is  inconsistent 
MACKEiL  ^^^^  *^®  allegation  and  the  fact.  It  is  the  first  time 
^'  that  I  ever  heard  of  such  a  thing  having  been  alleged 
in  proof,  where  it  was  manifestly  impossible  that  the 
document  could  be  correct.  Such  a  certificate  could  be 
of  no  avail,  even  if  it  were  given  for  a  legitimate  pur- 
pose* Another  piece  of  documentary  evidence  produced, 
is  the  entry  in  the  books  of  Joseph  Robertson,  and  that 
is  merely  a  private  memorandum  of  Robertson's,  and  is 
no  evidence  at  all.  -And  then  a  certificate  of  Joseph 
Robertson  founded  on  the  entry  in  the  book  is  produced, 
and  is  dated  the  29th  May  1816,  whereas  the  entry  is 
dated  the  23d  May,  and  the  certificate  does  not  men- 
tion the  day  on  which  the  ceremony  took  place.  Joseph 
Robertson  was  a  man  of  bad  character,  and  was  sub- 
sequently convicted  of  forging  certificates,  and  yet  your 
Lordships  are  called  upon  to  give  credit  to  such  a  docu- 
ment as  that.  The  parties  who  acted  for  Macgregor 
appeared  to  be  conscious  that  this  documentary  evidence 
was  very  little  to  the  purpose,  and  they  had  recourse 
to  witnesses,  and  these  were  the  wife  and  daughter  of 
Joseph  Robertson ;  and  they  were  very  suspicious  wit- 
nesses, especially  as  they  were  examined  on  the  very 
day  that  Robertson  was  liberated  from  prison,  he  being 
then  under  sentence  of  banishment  from  Scotland  for 
life,  of  which  sentence  some  mitigation  was  expected, 
and,  with  that  view,  the  witnesses  were,  no  doubt,  anx- 
ious that  his  proceeding  in  this  instance  should  appear 
as  regular  as  possible.  ThenMrs.  Robertson  is  examined, 
and  to  the  question  whether  she  knew  Miss  Macneil, 
who  was  pointed  out  to  her  in  court,  she  answers,  "  No, 
I  do  not ;  I  do  not  remember  that  I  ever  saw  her  before :'' 
after  that  answer  her  evidence  ought  to  have  been  con- 
sidered as  entirely  out  of  court.  She  says  that  she 
knew  Macgregor  perfectly,  but  that  she  did'  not  know 
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him  before  the  marriage,  nor  had  been  acquainted  with        i  828. 

him  since;  and  then  when  pressed  on  this  point  as  to        ^cmeil 

how,  under  these  circumstances,  she  knew  him  now  so  v. 

well  as  the  person  who  was  married  on  the  2Sd  May 

1816,  she  answered,  ^^  Indeed  I  know  very  little  about 

it."   Such  is  the  evide  ce  of  the  wife ;  and  then  comes 

the  daughter,  who  says  that  Macgregor  was  one  of  the 

parties,  though  she  did  not  know  him  either  before  or 

since,  and  that  she  has  no  doubt  but  that  Miss  Macneil, 

whom  she  saw  in  court,  was  the  other  party.     This 

witness  concurs  with  the  wife  in  the  fact  that  the  woman 

did  not  say  a  word  on  the  occasion.     There  is,  at  all 

events,  but  this  one  witness,  and  she  a  very  suspicious 

one,  even  as  to  the  identity  of  the  parties,  and  by  the  -^Xw  ▼.  Adie, 

law  of  Scotland  one  witness  is  not  sufficient.  coort,  laii. 

Then  as  to  the  admissions  of  the  lady,  judicial  and 
extra  judicial ;  can  these  be  allowed  in  proof  to  set  up 
a  prior  marriage  contracted  by  her,  in  order  to  invali- 
date a  second  marriage  contracted  by  the  same  person  ? 
If  such  admissions  are  to  be  taken  in  proof,  a  wife 
wishii^  to  get  rid  of  her  husband  may  get  another 
person,  by  connivance,  to  bring  a  declarator  of  a  prior 
marriage,  which  may  be  established  by  her  admissions. 

The  female  sex  may  be  more  delicate  as  to  such 
matters  than  the  male  sex ;  but  if  this  is  to  be  admitted 
on  the  part  of  the  female  sex,  the  principle  will  apply 
to  the  other  sex ;  and  then,  if  a  husband  took  a  dislike 
to  his  wife,  he  might  by  a  similar  process  get  rid  of 
her,  and  destroy  her  status  and  that  of  her  children ; 
and  a  woman  .of  high  rank  might  thus  be  ruined  by  an 
expedient  of  which  she  never  dreamt.  It  has  been 
said  that  divorces  are  too  easily  obtained  already  in 
Scotland,  but  if  evidence  of  this  kind  were  to  be  re- 
ceived, they  would  become  still  more  easy  and  more 
frequent.    The  result  is,  that  there  was  no  legal  evi- 
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1828.       that  it  was  Doctor  Robertson  of  North  Leith,  and  that 
he  was  present  at  the  marriage.     I  rather  think  that 
V.  this  was  a  mistake,  and  that  he  was  not  present ;  but 

it  was  clear  he  knew  of  Mr.  Jolly's  marriage  soon 
after,  and  always  acknowledged  that  marriage.  From 
all  this  it  is  impossible  to  believe  that  the  parties  could 
seriously  think  themselves  married.  But  the  case  •  is 
stiH  stronger.  In  October  1816,  Doctor  Macneil  and 
Mr.  and  Mrs.  Jolly  went  to  Holytown,  and  Macgregor 
accompanied  them;  and  from  the  evidence  of  Maiy 
Hasty,  the  maid  of  the  inn,  it  appeared,  that  in  a 
double-bedded  room,  Mr.  and  Mrs.  Jolly  slept  in  one 
bed,  and  Macgregor  in  the  other.  Could  this  man 
think  that  he  himself  was  married  to  the  lady,  and  see 
the  adulterers  in  one  bed  together  ?  So  that  the  alleged 
marriage  never  could  have  been  solenmized,  for  there 
never  were  two  people  conducting  themselves  more 
completely  in  a  way  that  showed  they  never  considered 
themselves  as  married. 

Thus  far  then,  I  have  made  out  my  case  on  the  three 
first  points;  1st  That  it  is  impossible  to  affirm  the 
interlocutors  on  this  summons :  3d.  That  there  is  no 
sufficient  legal  evidence  that  any  ceremony  at  all  took 
place  at  Joseph  Robertsons:  Sd.  That  the  ceremony 
which  the  evidence  attempts  to  make  out  was  not,  under 
all  the  circumstances  of  the  case,  such  as  that  we  can 
infer  from  it  that  true  solemn  and  deliberate  consent 
to  marriage  which  the  law  of  Scotland  requires. 

Then  as  to  the  cases,  I  shall  only  cite  a  few  of  them, 
which  in  spirit  appear  more  particularly  to  bear  on 
this*,  and  to  support  the  view  taken  on  behalf  of  the 
appellant.  [His  Lordship  here  mentioned  the  cases 
of  Campbell  v.  Cochrane^  1  Fac.  Coll.  299,  July  28, 
1747.  Macitmes  v.  MorCy  December  20,  I78I.  Taylor 
v.  Kdhy  February  16,  1786.    Macgregor  v.  Camj^eU^ 
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marriage,  after  publication  of  banns,  a  nod  from  the        1898. 
lady  may  be  sufficient  evidence  of  consent.    But  it  was      UAcntn. 
very  different  in  such  a  case  as  this,  where  the  alleged 
marriage  took  place  before  no  other  witnesses  than 
Joseph  Robertson,  and  his  wife  and  daughter,  under 
the  circumstances  which  have  been  already  stated. 
Then  as  to  what  happened  after  the  ceremony.    The 
parties  went  to  the  house  of  Doctor  Macneil ;  but  there 
was  nothing  in  that,  for  it  was  a  common  custom  with 
Macgregor  to  go  and  sleep  at  Doctor  MacneiFs  house. 
If  he  had  slept  with  the  lady,  the  servants  would  in  all 
probability  have  observed  it ;  and  yet  not  one  of  them 
was  called  to  show  that  he  had  slept  with  her.     There 
were  two  distinct  heads  of  evidence  to  which  they  might 
have  been  examined — 1st,  that  he  slept  with  her;  and, 
2d,  that  at  all  events  he  had  not  slept  in  his  own  bed. 
But  not  one  was  called  to  speak  to  either  point.   Then, 
in  the  absence  of  all  proof  of  consummation  at  Edin- 
burgh, there  is  no  evidence  to  show  that  the  parties 
themselves  were   conscious  that  they  were  married. 
Again,  there  are  no  less  than  eight  witnesses  who  proved 
thatMacgpregor,  after  hermarriage  with  Mr.  Jolly  treated 
her  on  several  occasions  as  Mr.  Jolly's  wife ;  that  he 
drank  her  health  as  Mrs.  Jolly,  and  accepted  of  a  pair  of 
gloves  on  the  occasion  of  her  marriage  with  Mr.  Jolly. 
Farther  it  is  in  evidence,  that  Macgregor  sat  in  the 
same  pew  with  them  at  church,  and  then  accompanied 
them  home  afterwards  as  their  guest  for  the  day.   Is  it 
to  be  believed  that  Macgregor  could  be  so  desperately 
profligate  as  this ;  or,  did  not  the  circumstance  rather 
show  that  he  himself  was  conscious  that  his  marriage 
with  the  lady  was  not  binding  ?    But  this  is  not  all, 
for  there  was  the  evidence  of  Margaret  Miller,  that  she 
had  put  the  question  to  Macgregor,  as  to  whb  had 
niarried  Mr.  and  Mrs.  Jolly;  Macgregor  smswered, 
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1827*       considering  all  the  circumstances,  they  are  unworthy 
'T^'    '      of  credit. 

MACNBIf. 
V. 

MAcoRvoos.  Ei^n^  (Earl  of)  : — ^If  this  had  not  been  the  most  im- 
Lord  EidoD.  portant  case  that  I  ever  knew  come  before  a  court  of 
judicature,  I  should  have  been  satisfied  with  what  has 
been  already  said.  But  I  am  anxious  that  the  founda- 
tion of  the  judgmait  of  this  House  should  not  be  left 
to  suppositions  and  notions,  which  it  might  be,  unless 
care  be  taken  that  the  real  ground  on  which  it  rests 
shall  be  understood. 

When  I  saw  the  conclusion  for  adherence  in  the 

.  summons,  I  very  much  doubted  whether,  even  if  the 

declarator  were  right,  any  judgment  could  be  given 

for  the  adherence;  nor  indeed   does  the  respondent 

No  judgment  appear  to  be  at  all  anxious  for  a  judgment  of  adherence, 

don  ofadhel    ^^  objcct  evidently  being  the  enjo3rment  of  the  lady's 

■^^®*  property.     I  only  desire  that  it  may  be  understood  that 

whatever  may  be  the  judgment  of  your  Lordships  on 
this  appeal,  the  individual  who  now  speaks  stands  com- 
pletely neutral  as  to  the  question  whether,  on  such  a 
proceeding  as  this,  the  appellant  *would  be  bound  to 
return  to  the  embraces  of  Mr.  Macgregor. 

When  an  actual  marriage  does  take  place  between 
A.  and  B.,  that  cannot  be  undone  by  any  probabilities 
arising  from  the  conduct  of  the  parties  afterwards.  But 
on  the  other  hand,  although  it  has  been  said  that  it  is 
easy  to  make  marriages  in  Scotland,  nothing  is  more 
clear  than  that  by  the  law  of  Scotland  in  cases  of  irregu- 
lar marriage,  such  as  per  verba  de  presently  promise, 
cum  copula^  or  habit  and  repute,  the  consent  must  be 
full  and  deliberate,  and  not  influenced  by  force  or 
fraud.  When  a  marriage  is  so  constituted,  it  is  valid 
No  opinion  as  throughout.  I  give  no  Opinion,  asTthe  question  is  not 
^  wleScr  Aow  before  us^  although  it  is  one  of  great  importance, 
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whether  in  the  case  of  a  regular  marriage  in  Jade        i627. 
ecciesicB,  evidence  can  be  admitted  to  show  that  it  is      '    "^    ' 

MACNSIL 

not  valid ;  I  give  no  opinion  on  that  point.  v. 

This  is  an  indisputable  principle  in  law,  that  when    ^^^^^^^ 
a  marriage  is  actually  had,  it  cannot  be  disentangled  evidence  of 
by  the  subsequent  conduct  of  either  or  both  of  the  cumstaDces 
parties.    When  a  marriage  is  once  had,  it  must  be  ^^  wblut*^ 
sustained,  be  the  consequences  what  they  may.     The  the  presump- 
question,  therefore,  is,  whether  the  transaction  of  the  arising  from  a 
J83d  of  May  1816  was  a  mere  idle  ceremony,  or  an  [[JJi^^J*^' 
actual  constituting  of  marriage?  If  it  was  the  latter,  the  bmted. 
marriage  must  be  sustained,  however  much  we  may 
regret  it.     But  I  have  the  authority  of  a  noble  and 
learned  Lord  (Stowell,)  who  long  held  a  prominent  l^.rd  Sioweli'i 
situation  in  the  ecclesiastical  courts  of  this  country,  for 
asserting  that  he,  after  the  most  anxious  consideration 
of  the  evidence,  could  not  possibly  sustain  such  a 
marriage  as  this. 

Then  as  to  the  substance  of  the  summons.    After 
having  held  a  judicial  seat  in  this  House,  and  in  . 
a  superior  court  below  for  twenty-five  years,  I  may 
state,  and  it  may  be  the  last  time  that  I  may  have 
an  opportunity  of  stating  it,  that  no  one  could  be 
more  anxious  than  I  have  been  to  decide  these  cases 
according  to  the  principles  of -the  law  of  Scotland; 
but  I  do  say,  that  their  pleadings  ought  to  be  more 
strictly  attended  to  than  they  have  been.     As  to  the 
summons,  taking  that  to  be  the  declaration  of  Mac- 
gregor,  it  is  impossible  to  see  how  it  is  connected  with 
the  case  which  he  has  made  out.    I  pass  over  some  of     * 
the  circumstances,  and  begin  with  the  journey  to  Holy* 
town,   in  the  spring  of  1816.     Let   it  be  remarked,  Marriage  at 
that  before  that  time  Macgregor  knew  that  Mr.  Jolly  Hoiytown. 
was  a  suitor  to  Miss  Macneil,  and  that  he  thought  that 
Mr.  Jolly  was  preferred.    Let  it  be  remarked  also^  that 
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Doctor  Macneil  was  a  clergyman,  and  he,  according  to 
the  summons,  celebrated  an  irregular  marriage  between 
Macgregor  and  Miss  Macneil  at  Hol}rtown ;  and  it  is 
alleged  in  the  summons  that  this  marriage  was  con- 
summated, and  that  they  slept  in  the  same  bed;  which, 
in  the  condescendance  however,  is  softened  down  to 
their  sleeping  in  the  same  room.  Give  me  leave  to 
say,  that  if  they  slept  in  the  same  bed,  that  circum-  ^ 
stance  was  capable  of  proof,  and  if  proved,  would  have 
put  an  end  to  the  whole  case.  But  the  testimony  of 
Mary  Hastie,  the  maid  of  the  inn,  is  the  other  way ; 
for  if  he  was  then  married,  what  difficulty  could  there 
be  in  going  to  the  same  bed,  unless  they  proceeded 
differently  in  these  matters  in  Scotland  from  what  they 
did  in  this  country  ?  But  what  she  says  is,  that  there 
not  being,  in  this  Scotch  inn,  three  separate  bed-rooms 
for  three  persons,  and  Doctor  Macneil  having  taken 
care  of  himself,  and  gone  to  bed  first  in  the  single- 
bedded  room,  a  difficulty  arose  as  to  how  this  l^ride 
and  bridegroom  should  be  disposed  of;  although  it  is 
very  likely,  that  if  Macgregor's  story  were  true,  one  bed 
might  have  served.  But  the  presumption  from  what 
she  says  is,  that  there  was  no  consummation ;  for  they 
slept  in  separate  beds,  although  in  the  same  room,  and 
the  lady,  with  true  Scotch  delicacy,  had  her  bed  sur- 
rounded with  sheets,  that  her  husband  might  not  set 
the  eyes  of  affection  upon  her.  Then  on  the  20th  of 
May  the  party  returned  to  Edinburgh,  and  the  mar- 
riage at  Holytown  being  irregular  and  private,  it  was 
thought  proper  that  a  regular  marriage  should  take 
place  at  Edinburgh.  But  if  the  marriage  at  Holytown 
was  irregular  and  private,  the  marriage  had  at  Edin- 
burgh on  the  2dd  of  May,  to  obviate  that  objection, 
was  the  most  extraordinary  that  ever  I  heard  of. 
<<  That  is  a  regular  marriage  (as  ^r.  Erskine  states) 
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where  banns  are  regularly  published  according  to  the       1828. 
rales  of  the  church ;"  but  Macgregor  thought  the  best     ,^7cNm. 
way  to  remove  all  objection  to  the  clandestine  and  »>. 

irregular  marriage  was,  to  get  a  certificate  of  banns 
which  never  were  published,  and.  could  not  have  been  PaWication  of 
regularly  published,  as  no  Sunday  intervened  between  °*' 
the  return  and  the  alleged  marriage ;  the  return  being, 
according  to  his  own  statement  in  his  condescendance, 
On  Monday  the  20th  of  May,  and  the  marriage  on 
Thursday  the  2Sd ;  and  at  this  regular,  public,  and 
indisputable  marriage,  nobody  was  present  except 
Joseph  Robertson,  his  wife  and  daughter ;  and  it  cer^ 
iainly  was  no  better  than  the  marriage  which  was  cele- 
brated by  Doctor  Macneil  at  Holytown.  As  to  Joseph 
Robertson  s  book,  besides  the  objections  to  it  in  other 
respects,  why  was  this  private  book  produced  at  all  ? 
I  know  that  a  parish  register  may  be  produced  in  evi- 
dence, for  it  is  a  public  record  and  kept  by  law ;  but 
how  can  this  private  memorandum-book  be  evidence  ? 

I  do  not  think  it  necessary  to  follow  my  noble  and 
learned  friend — for  learned  I  may  call  him^  having 
often  derived  much  assistance  from  him  in  these  Scotch 
cases — ^through  the  evidence  of  Joseph  Robertson's  wife 
Imd  daughter.     I  do  not  at  present  consider,  whether  No  opinion  u 
such  a  cause  as  this  can  with  propriety  be  allowed  to  parties. 
proceed  without  any  other  parties  than  the  pursuer  and 
defender,  or  whether  the  marriage  with  Mr.  Jolly  can  No  opiiuon  a» 
be  affected  by  any  admissions  of  the  woman  who  was  aioni. 
^  party  to  both  marriages.     But  in  this  case  she  did 
maJie  admissions,  and  if  you  take  them  at  all  you 
must  take  the  whole  together ;  and  then,  taking  the 
whole  together,  she  denies  that  she  gave  a  deliberate 
consent  to  this  marriage,  and  if  so,  can  you  look  at  the 
whole  facts  and  circumstances  in  order  to  form  your 
opinion  whether  sh&  did  consent  or  not  ?    In  cases  of 
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1828.       irregular  marriage,  whether  per  verba  de  presently  by 
habit  and  repute,  or  promise  cum  copula^  it  is  quite 
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9.         clear  that  you  may  look  at  the  facts  and  circumstances, 

and  if  so,  can  you  look  at  them  in  the  case  of  such 

a  marriage  as  t^is  ?    If  you  look  at  the  text  writers, 

and  at  the  opinions  of  the  eminent  Scotch  lawyers  who 

were  examined  in  the  case  of  Dalrympk  v.  Dalrympkf 

such  as  Mr.  Hume,  Lord  Gillies,  Sir  Islay  Campbell, 

and  others — and  that  is  evidence  of  what  is  Scotch 

l^rocUunfttion   law — ^you  wiU  find  that  the  proclamation  of  banns  is 

^^1^°*"    essential  to  the  constitution  of  a  regular  marriage ;  and 

make  a  mar-     if  g^^  this  is  an  irregular  marriage.     I  perceive  that  in 

one  or  two  cases  evidence  of  facts  and  circumstances 
have  been  admitted  to  rebut  the  presumption  of  con- 
sent arising  from  a  regular  marriage,  but  I  give  no 
opinion  whether  that  principle  can  be  properly  applied 
to  cases  of  marriage  regularly  celebrated  ia  facie  ecck- 
The  marriage    SUB ,'  but  in  cases  of  irregular  marriage,  which  I  take 
ber^^s  not    ^^^s  to  be,  it  is  clearly  applicable,     [f,  however,  an 
a  regalar  mar-  irregular  marriage  is  clearly  constituted,  that  marriage 

is  certainly  valid ;  but  in  such  a  case,  if  you  have  not 
sufficient  evidence  of  it  in  the  actual  ceremony,  then 
circumstances  are  admissible  evidence.  Some  of  the 
cases  have  been  decided,  perhaps,  not  exactly  according 
to  tke  evidence ;  but  the  principle  is  clear,  that  you 
may  look  at  the  facts  and  circumstances.  In  the  cases 
of  marriage  between  a  youth  of  fourteen  and  a  lady,  of 
twelve,  I  am  not  sure  but  more  weight  has  been  given 
to  the  circumstance  of  fraud  than  should  have  been 
ascribed  to  it,  considering  that  the  law  has  said  that 
the  parties  at  that  age  are  capable  of  consent.  But 
the  question  here  is,  whether  there  was  a  clear,  actual, 
solemn,  and  deliberate  consent,  so  as  to  constitute  a 
marris^e  at  the  time  of  the  celebration  ?  and  then  see 
what  the  case  is.     Before  the  marriage,  at  Holytown, 
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it  is  clear  that  Macgregor  knew  that  Mr,  Jolly  was       isfs. 
a  suitor,  and  that  he  was  the  preferred  candidate ;  and 
there  is  no  proof  that  the  marriage  was  there  consum-          «• 
mated.     Macgregor  says  that  it  was ;  but  I  am  autho- 
rized by  the  evidence  to  say  that  the  allegation  is  false. 
Then  when  they  come  to  Edinburgh  they  resort  to 
this  so  called  regular  marriage,  in  order  to  remove  any 
doubts  that  might  exist  as  to  the  private  and  irregular 
marriage :  but  if  such  was  the  purpose,  how  happened 
it  that  the  persons  most  intimately  connected  with  the 
family  never  heard  of  it  at  the  time  ?    We  know  what 
happens  when  parties  go  to  Scotland  to  get  married^ 
and  are  again  married  here :  the  object  of  that  is,  to 
satisfy  the  parties  themselves  that  they  are  married, 
and  to  satisfy  their  relations  and  friends  that  a  mar* 
riage  has  taken  place;  but  can  any  one  believe,  that 
if  Doctor  Macneil  had  really  given  away  the  hand  of 
the  lady  at  Holytown,  he  would  not  have  been  present 
at  this  second  marriage?  or  that  he  had  become  so 
weak  and  imbecile  in  «  few  days  as  to  be  able  to  do 
nothing  at  all  ?    No  man  having  recourse  to  a  regular 
marriage  for  such  a  purpose,  would  celebrate  it  with 
nobody  present  as  witnesses  except  that  man  Joseph 
Robertson,  who  was  a  disgrace  to  his  profession,  and 
his  vnfe  and  daughter.     Every  one  knows  the  import-  Second  rom- 
ance which  the  law  of  Scotland  attaches  to  consiun-  dMceof oro- 
mation ;  and  if  a  regular  marriage  were  had  to  support  ^^^ 
an  irregular  one,  care  would  be  taken  to  have  evidence  of  ooDsnmma- 
of  the  consummation.     The  respondent  alleges  that  ^^' 
consummation  did  follow ;  but  there  is  no  attempt  to 
prove  it,  and  I  do  not  believe  that  consummation  did 
take  place. 

Then  I  see  no  evidence  that  Jolly  ever  knew  that 
Macgregor  was  the  husband  of  the  appellant,  and  on 
the  Idth  of  June  1816  he  married  her,  and  Doctor 
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I82S.       MacBei],  who  was  said  to  have  performed  the  marriage 
ceremony  at  Holytown,  goes  with  the  party  to  Doctor 
»•  Robertson's  house,  and  there  conducts  himself  in  the 

solemn,  regular,  and  deliberate  manner  which  has  been 
described  by  Doctor  Robinson  and  his  wife.  Believe 
it  who  can,  that  he  who  so  conducted  himself  was  so 
imbecile  from  drunkenness,  or  the  breaking  down  of 
his  constitution,  aa  to  destroy  the  effect  of  the  inference 
which  arises  from  his  not  being  present  at  the  alleged 
marriage  with  Macgregor.  I  should  have  told  a  jury, 
upon  my  oath,  that  they  ought  to  give  no  cr^it  t9 
this  story. 

Then  comes  the  fact^  that  Macg^regor  had  gloves  on 
the  marriage  of  the  appellant  and  Mr.  Jolly,  according 
to  the  usual  custom  in  that  part  of  the  island ;  and  if 
he  did  not  attend  the  wedding-dinner,  it  is  clear  that 
he  was  frequently  a  guest  of  the  parties. 

Then  in  Octqber  of  the  year  1816  Doctor  Macneil, 
who  no  doubt  had  recovered  from  his  alleged  imbe- 
cility, goes  to  Holytown  again,  accompanied  by  Mr* 
and  Mrs.  Jolly,  and  Maegregor.  On  that  oecasiout 
Doctor  Macneil  having,  as  before,  appropriated  to  him- 
self the  single-bedded  room,  Mr.  and  Mrs.  Jolly,  ht 
whom  a  bed  had  been  asked,  slept  in  one  bed,  and 
Maegregor  in  another  in  the  same  room ;  and  was  that 
to  be  taken  as  evidence  of  his  having  ever  consented 
to  a  marriage  with  this  lady  ? 

There  is  another  circumstance  to  be  attended  to. 
This  Maegregor  was  a  sort  of  a  man  of  business^  and 
Dv.  Macneil  having  settled^  first  a  psgrt,  and  afterwards 
the  whole  of  his  pn^rty  on  the  appellant^  somewhat 
in  the  way  of  a  donatio  mortis  causa,  Maegregor  gets 
possession  of  the  deeds.  This  confidence  o£  Dr.  Blac- 
neil  in  Maegregor  might  have  been  impaired  if  he 
had  been  told  of  Macgr^gorls  dteged  transacttons  re* 
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ktive  to  his  daughter ;  but  Dr.  Macneil  dies,  and  then,        1828. 
as  dead  men  tell  no  tales,  so  strange  tales  told  respect*     uagmmml 

ing  the  dead  may  serve  the  purpose  of  some  of  the ^« 

living.  When  I  first  saw  this  case  I  confess  that  the 
conduct  of  the  respondent  appeared  to  me  so  disgusting, 
that  I  determined  that  I  should  not  come  to  a  judg* 
ment  upon  It  until  I  had  got  rid  of  that  feeling,  and 
I  made  a  covenant  with  myself  that  no  impression 
diould  remain  on  my  mind  except  what  might  arise 
from  the  consideration  of  the  law  of  the  case* 

His  statement  then  is,  that  he  has  a  claim  of  mar*-* 
riage,  and  he  adds  to  the  declarator  a  conclusion,  that 
the  lady  should  be  restored  to  him,  that  they  might 
live  happily  together ;  the  claim  was  not  brought  for* 
ward  till  all  these  circumstances  that  I  have  mentioned 
took  place ;  but  if  the  marriage  of  the  S8d  was  valid, 
you  are  bound  to  say  so,  but  even  then  I  doubt  whedier 
you  would  be  any  party  to  the  restoration  of  the  lady 
to  Mac^regor. 

Then  was  there  in  this  case  a  solemn  and  deliberate 
consent  to  marriage  between  the  parties?  I  think,  from 
all  the  circumstaiKes^  that  there  was  not;  that  the  whole 
conduct  of  the  parties  shows  thai  there  was  no  such 
consent,  and  that  her  story  is  not  half  so  improbable 
as  his.  It  is  important  to  guard  against  a  decision 
that  might  have  any  tendency  to  upset  a  marriage  really 
constituted,  but  it  is  also  important  to  take  care  that  this 
most  solemn  relation  of  human  life,  in  order  to  make 
the  contract  valid,  must  be  entered  upon  id  a  solenm 
and  deliberate  manner*  The  safest  way  is  to  reverse 
the  interlocuters;  but  I  doubt  whether  even  if  the  de- 
clarator could  be  supported,  you  could  go  on  to  the 
restitution  of  conjugal  rights.  I  agree  generally  in 
the  judgment  which  has  been  proposed  for  your  Lord- 
ships adoption,  but  we  must  tdce  care  not  to  prejudice 
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18^.       any  other  cases,  and  that  our  judgment  should  skoir 
on  the  face  of  it  only  what  we  mean  to  declare. 


JIAOIISIL 

.XAOOBBOCOU 


Lord  Lyndhurst  (Chancellor) : — I  rise  merely  to  state 
Lord  Chao-     that  I  concur  in  the  view  which  has  been  taken  of  this 

case  by  my  noble  and  learned  friends ;  I  clearly  think 
that  the  interlocutors  ought  to  be  reversed. 

After  the  maimer  in  which  the  subject  has  been 

treated,  and  I  may  say  exhausted,  it  is  not  my  intention 

to  travel  over  the  whole  of  the  g^round  again.     1st.  I  am 

of  opinion,  after  looking  at  the  charge  made  in  the 

summons,  and  the  evidence  adduced,  that  the  charge 

Chaigp  in  the   has  not  been  made  out,  but  disproved.    2dly.  I  am 

j^Hat.'^    satisfied  that  this  was  not  a  regular  marriage  in  any  way 

iTiif  DO  rego-  Qf  representinfr  the  case :  if  so,  you  are  entitled  to  look 

at  the  facts  and  circumstances,  and  at  the  conduct  of 
the  parties  before  the  alleged  marriage,  at  the  time 
when  it  took  place,  and  subsequent  to  that  time ;  and 
without  going  into  the  details,  I  think  that,  looking  at 
these  facts  and  circumstances,  and,  above  all,  at  the 
conduct  of  the  parties,  there  never  was  a  full,  deliberate 
and  uninfluenced  consent  given  on  both  sides,  and  if 
so,  the  judgment  of  the  Court  below  cannot  be  sus- 
tained. 

Judgment  of  the  Court  below  reversed* 
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MACNEIL  t;.  MACGREGOR. 
(Marriage  Case.) 


SPECIAL  JUDGMENT. 


«r  Junij,  1828. 

Upon  due  consideration  of  all  the  proceedingpi  in 
this  action  of  Declaration  of  Marriage,  at  the  instance 
ci  Midcolm  Macgregor  against  Mary  Black  Maieneil,' 
particularly  of  the  summons  dated  S5th  March  1818, 
wherein  the  allegations  set  forth  are,  '^  That  an 
irregular  marriage  was  celebrated  betweoi  the  said* 
Malcolm  Macgregor  and  the  isaid  Mary  Black  Mac-' 
neil,  by  Doctor  Macneil,  at  HoUytown,  in  spring 
1816,  which  was  consummated  by  their  spending 
several  nights  together  in  the  same  bed,  imd  that  they 
considered  it  proper,  on  their  retuYn  tp  £dinbtttgh 
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1828.       in  the  month  of  May  1816,  that  no  time  should  be 
lost  in  celebrating  in  facie  ecclesia  that  marriage  which 
V.         had  been  irregularly  celebrate^  between,  then^  and 
accordingly  they  were,  in  the  month  of  May  1816,  re- 
gularly married  by  the  Reverend  Joseph  Robertson, 
minister  of  the  chapel  in  Leith  Wynd,  Edinburgh ;" 
and  upon  exsi^ination  of  what  has  been  established  by 
evidence  in  the  Courts  below,  with  reference  to  the 
facts  alleged  in  the  tm^  BujfmoDB :  thia  House  is  of 
opinion  that  there  is  no  proof  whatever  of  any  mar- 
riage betweeea  tbeae  psarties  l^vis^  at  apy  time  taken 
place  at  HoUytown,  or  of  any  regular  marriage  in  fade 
ecciesia  having  been  celebrated  between  them  at  Edin- 
burgh in  the  month  of  May  1816 ;  and  further,  this 
House,  taking  into  <^onsideration  all  the  facts  and  cir- 
cumstances proved  in  relation  to  the  conduct  of  the 
parties  both  before  and  after  the  Sdd  May  1816,  is  of 
opinion,  that  there  is  not  evidence  sufficient  to  justify 
the  conclusion  that  the  said  Mary  Black  Macneil  and 
the  said  Malcolm  Macgregor  did,  on  the  2Sd  day  of 
May  1816,  or  at  any  other  time,  voluntarily  and  deli- 
berately express  that  real  mutual  consent  immediately 
to  contract  marriage,  which  by  the  law  of  Scotland  is 
necessary  to  give  validity  to  such  an  irregular  mar- 
JBiagie  9A  m  alleged  ta  b^ve  taken  place :  it  i^  iherelbrt 
<Mrdered  and  adjudged  th^  the  sevesal  int^lociM^CNrs 
complained  of  b^  c^tersed^,  andr  that  tike  forther  pr^ 
(6«di|ig  io.  thia  aotipa.  be,  and  the  same  is.  heffdby  se« 
Kitted  to  the  Court  of  Se^sion^  with  iBSb^c^ns  ta  give 
dixectiofts  to  iim  QoBm^BMcy  Gowpt  to  dissEUte   the 
dechgrator  of  marriage  raiaed  at  the  inrtaace  of  the  said 
Malcohft  Macgregor^  by  summcwa  pf  d^te  >|5th  MaiK^li 
1818,  to  assoilzie  th^  deS^nder,  the  said  Mj^y  1^9/^ 
Ivlacneil,  fhm  ^1  the  conclusions  theieof ;  wA  tbia 
House  having  sq  ordered  and  adjudged^  d^tk  n9t  Ukk^ 
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it  necessary  to  determine  upon  what  has  been  submit-       i  S2S. 
ted  to  its  consideration,  viz. :  whether  the  several  in-      '  ^;,  " 
terlocutors  hereinbefore  mentioned  could  have  been         v- 
deemed  duly  pronounced  in   proceedings  to  which 
Robert  Jolly  and  the  children  of  the  defendefi  Mary 
Black  Macneil,  were  not  parties. 
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95th  May, 
1887. 

i2lBtA|irily 
18S8. 

Sd  Marcby 
18S9. 

'Will. 
Trust. 
Devise. 
Power. 
Heir-at4awy 


APPEAL, 

FKO'M.  THE    COURT   OF    CHANCERY,    ENGLAND, 


DUFFIELD    AND   WiFE 
DUFFIELD  AND  OTHERS 


Appellants, 
Respondents, 


O.  E.  devises  bis  estates  at  S.  and  H.  to  trustees,  ia  trust, 
**  in  case  there  should  be  but  one  son  of  my  daughter,  who 
shall  attain  the  age  of  21  years,  for  such  son,  his  heirs 
and  assigns  for  ever  ^  and  in  case  there  shall  be  two  or 
more  sons  who  shall  attain  the  age  of  21  years,  then  in 
trust  for  the  second  of  such  sons,  his  heirs  and  assigns 
for  ever:  and  in  case  there  shall  be  no  son  (of  the 
daughter)  who  shall  attain  the  a^e  of  21  years,  then  in 
trust  for  such  of  the  daughters  (if  any)  as  shall  attain  the 
aee  of  ai  years,  or  before  that,  be  married  with  consent 
of  the  trustees,  her  heirs  and  assigns  for  ever,*"  &c. 

And  as  to  the  residue  of  the  property,  of  whatever  descrip- 
tion, which  the  testator  should  be  possessed  of  or  entitled 
to  at  the  time  of  his  death,  in  trust,  to  convert  the  whole 
into  money,  and  invest  the  produce  in  the  funds  for  the 
benefit  of  testator's  daughter's  children,  in  the  manner  in 
the  will  mentioned^ 

And  the  testator  empowered  the  trustees  to  apply  what 
should  appear  to  them  to  be  a  competent  part  ot  the  rents, 
profits  and  proceeds  of  the  estates  ana  funds,  for  the 
maintenance  of  such  of  the  children  as  should  be  pab- 
suMPTivBLY  entitled,  during  their  minority. 

Testator  having,  after  making  his  will,  purchased  some 
additional  freehold  property,  executed  a  codicil,  by  which 
•he  revoked  that  part  of  his  will  which  directed  the  sale 
of  his  residuary  freehold  property,  and  directed,  "  that 
the  son  of  my  daughter  who  shall  first  attain  the  age  of 
21  years,  shall,  on  attaining  that  age,  change  his  name 
for  that  of  Elwes ;  and  I  devise  to  such  son,  on  his  attain- 
ing the  age  of  21  years  and  changin?  his  name  to  Elwes, 
all  my  freehold  property,  lands,  81c.,  nis  heirs  and  assigns 
for  ever.** 

No  son  of  testator's  daughter  by  her  said  husband,  durinff 
his  infancy,  and  no  daughter,  during  her  infancy  and 
non-marriage,  entitled  to  the  rents  and  profits  of  the  S. 
and  H,  estates. 
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if  the'  younger  of  the  two  sons  should  die  in  infancy»  the 
elder  .would  not  be  entitled  to  such  rents  and  profits  auring 
his  infancy,  and  that  a  third  son  becoming  a  second  son 
would  not  be  entitled  to  such  rents  and  profits  during  his 
infancy. 

The  rents  and  profits  during  Ae  infancy  of  the  sons,  and  the 
infancy  and  before  mamage  of  the  daughters,  belong  to 
testator's  heir  at  law. 

As  to  the  maintenance,  there  being  two  sons,  infants^  at 
the. time  of  testator's  death,  the  trustees  should  execute 
the  power  by  anplying  part  of  the  rents  and  profits  of  the 
premises  first  demised  to  the  maintenance  of  the  second 
of  such  sons*  during  his  infancy ;  and  in  case  the  second 
son  died  in  infancy,  and  the  elder  became  an  only  son, 
the  trustees  should^  apply  part  of  suck  rents  andprofits  to 
his  maintenance  during  his  infancy ;  and  in  case  a  third 
son  should  be  bom  during  the  inrancy  of  the  first,  the 
maintenance  for  the  first  son  to  cease,  and:  part  of  the 
.  rents  and  profits  to  he  applied  for  the  maintenance  of  such 
third  son;  and  sd^posmg  there  were  an  only  son  and 
an  infant' unmarried  daughter,  the  trustees  would  have 
no  power  to  apply  any  part  of  the.  rents  and  profits:  to  the 
maintenance  of  such  daughter  during  her  minority^ 

'  No  son  of  testator's  daughter  ifr  entitled  to  the  freehold  es^ 
tates  mentioned  in  the  codicil  until  his  attaining  the  age 
of  ai  years  and  assuming  the  name  of  Elwes ;  and  until 
the  happening  of  both  events,  the  rents  and  profits  of 
such  estates  belong  to  testator's  heir  at  law. 

Per  Lord  Eldon.r—1  hope  this  will  be  a  leading  case. 
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The  late  Greorge  Elwes,  of  High-street,  Mary-le-bone, 
in  the  county  of  Middlesex,  being  seised  and  possessed 
of  yery  considerable  real  and  personal  property  m  t}ie 
counties  of  Middlesex,  Berks,  Sufiblk,  Essex,  &c.  in 
180S  conveyed  his  manor  of  Marcham,  and  other  Maivham 
hereditaments  in  the  county  of  Berks,  to  trustees,  ^^^ 
to  secure  an  annuity  of  800  /•  per  annum  to  his  wife, 
Amelia  Maria  Elwes,  (afterwards  Hicks,)  for  the  sup- 
port of  herself,  and  the  maintenance  and  education  of 
his  and  her  infant  daughter  and  only  child,  Emily 
Frances  Elwes,   (afterwards  Duffield,)  .during  their 
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joint  lives  if  they  should  so  long  oontinii^  to  live  t6ge- 
ther,  with  a  proviso  that  in  case  the  daughter  should 
many  under  age,  or  without  the  consent  in  writing  of 
the  father,  the  allowance  for  the  daughter  should  ceaBe, 
and  the  trust  should  be  for  securing  a  life  annuity  of 
400  /•  per  annum  for  the  wife  for  her  separate  use. 

In  February  1810,  the  daughter,  being  then  eighteen 
years  of  age,  married  Thomas  Duffield  at  Gretna  in 
Scotland^  without  the  knowledge  of  her  father,  and  was 
soon  after  ms^rried  according  tq  the  English  form  in 
Mary4e«b(me  church. 

In  March  1811  the  father  made  his  will,  duly  exe- 
cuted and  attested,  wd  thereby  devised  and  bequeathed 
as  follows : 

"  This  is  the  last  Will  and  Testament  of  me 
*'  George  Elwes,  qf  ^igh-street,  in  the  parish  of  Saint 
^^  Mapy4e-bone,  otherwise  Marybone,  in  the  county  of 
"  Middlesex,  esquire : — First,  my  will  is,  and  I  direct, 
''  that  all  my  debts  and  funeral  expenses,  and  the 
^*  expences  oS  proving  this  my  will,  shall  be  paid  in 
<<  manner  hereinafter  mentioned  and  directed.  And 
whereas  by  a  settlement  made  previous  to  my  mar- 
riage with  my  dear  wife  Amelia  Maria  Elwes,  she  is 
^^  entitled  to  the  dividends  of  S,3S3/.  6  s.  8  d.  consoli- 
<<  dated  three  per  cent  Bank  annuities  for  her  life  in 
<<  case  she  survives  me,  a^  or  in  the  nature  of  a  jointure 
or  provision  of  maintenance  and  in  lieu  of  dower, 
and  the  same  Bank  annuities  are  by  the  said  settle* 
ment  declared  to  be  in  truat,  from  and  after  mj 
decease  and  the  decease  of  my  said  wifi^  for  the 
child  or  children  of  our  marriage,  in  manner  therein 
mentioned :  and  whereas  under  and  by  virtue  of  the 
''  limitations  contained  in  a  certain  indenture  of  settle- 
ment, bearing  date  on  or  about  the  7th  day  of  Oc* 
tober  in  the  year  1802,  and  expressed  to  be  made 
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between  mie  George  ElWes  (tf  the  first  part^  my  Baid 
wife  Amelia  Maria  Elwes  of  the  second  part,  and 
John  ElweSy  esquire,  and  Fraticis  Wastie^  esquire, 
of  the  third  part,  my  seifd  wife  id  entitled  for  her  life 
to  an  anaui^  or  yearly  rent-charge  of  400 /»  isatiing 
and  paytd>le  out  of  the  manor  of  Marcham,  in  the 
conn^  of  Berks,  and  diyers  freehold  and  leasehold 
meteuagea^  farms,  lands^  tenenients  and  hereditaments 
m  the  several  parishes  or  plsttes  of  Marchami  Fril- 
ford,  Ootwell  and  Gfurford^  and  elsewhere^  in  the 
said  county  of  Berks ;  now  I  do  by  thii^  my  will 
ratify  aiid  confinBH  the  said  jointure  and  annuity  to 
my  said  wife.  And  I  give  and  bequeath  unto  my 
dear  daughter  Amelia  Maria  Frances  Duffield 
(meaning  theteby  his  datighter  the  appellai^  Bmily 
Frances  DufiieldX  &e  Wife  of  Thomas  Duffield,  and 
her  assigniri,  for  and  duting  ^e  term  cf  her  natuitll 
life,  all  thai  my  leiksehold  messuage  or  dwelling- 
house^  with  the  appurtenaneeib,  situate  in  H%h- 
streeiy  Maiy-le-bene,  stforesaid;  and  I  do  deelate 
that  th^  soMe  shcdl,  from  and  alter  her  deeease,  fall 
into  the  residue  of  ffiy  personal  esMst  Uereinaft^ 
devised :  a£[d  I  give  and  bfequeath  unt€>  niy  said 
daughter  all  my  caitiages^  hofses^  househcdd  fttmi- 
tut^  and  goodi^,  plat^,  Hnen^  chmaj  stock  of  wines 
zbA  other  liquors,^  wbi^h  shiJl  be  id  i^  about  thfe 
ssdd  tiiesstiage  or  dwelling-house,  or  in  or  about  ariy 
oth^  house  or  houses  in  which  I  may  dwell  or 
which  I  may  inliabit  at  the  time  of  my  deceaser  And  Dmne  of 
I  git^  and  bequeath  unto  my  brother  John  Elwes,  cf  Pa^  and  Ha* 
Port3iiMi-square,  in  tbe  parish  of  Saint  Mary-le-bonfe  ^hUl  esutet. 
aforesaid,  esquire^  and  Abn^am  Henry  Chambers,  of 
Bond^street,  in  fh6  said  county  of  Middlesei,  banker 
(meaning  the  respondent  Abrahalm  Henty  Chambers), 
and  their  heirs,  all  that  my  freehold  and  eopybold 
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farm  and  estate  situate  lying,  and  being  in  Soutb* 
wood  Park  in  the  county  of  Suffolk,  which  I  lately 
purchased   from  John  Pytches,  esquire,  and  the 
copyhold  part  whereof  I  have  already  surrendered  to 
the  uses  of  my  will^  and  also  all  that  my  freehold 
*^  farm  and  estate  at  Haverhill  in  the  county  of  Essex, 
to  for  and  upon  such  trusts  as  are  in  anid  by  this  my 
will  expressed  and  declared  thereof;  (that  is  to  say) 
'^  intense  there  shall  be  but  one  son  of.  my  daughter 
jimelia  Maria  Francfis  Di^ffSeld  by  her  present  hus- 
band the  said  Thomas  Di^kldj  who  shall  attain  the 
age  of  21  years,  upon  trust  for  such  son^Jus  hars  and 
assigns  fir  ever ;  and  in  case  there  shall  be  two  or  more 
sons  (jf  the  said  Amelia  Maria  Frances  Duffieldf  who 
'^  shaU  attain  the  age  of  21  years^  then  in  trust  for  the 
second  of. such. sons,  his  heirs  and  assigns  for  ever; 
and  in  case,  there  shall  be  no  son  of  the  said  Amelia 
Maria  Frances  Dts^ield  by  the  said  Thcmas  Dufietd, 
who  shall  attain  the  age  of  91  years,  then  upon  trust 
*^  for  such  of  the  daughters  (if  any')  of  the  said  Amelia 
*^  Maria  Francis  Dti^eld  by  the  said  Thomas  Dju^gMd, 
.^  as  shallfirst  attain  the  age  of  21  years,  or  be  married 
under  that  age  with  the  consent  of  the  trustees  or  trustee 
*  for  the  time  being  of  this  my  wM,  and  the  hdrsand  as- 
signs of  such  da^ghterfor  ever ;  but  if  there  shall  not 
be  any  son  of  the  said  Amelia  Maria  Frances  DufEield 
by  the  said  Thomas  Duffield,  who  shall  attain  the  age 
of  21  years,  nor  any  daughter  who  shall  attain  that 
age  or  be  married,  and  the  said  Thomas  Duffield 
shall  depart  this  life,  leaving  the  said  Amelia  Maria 
Frances  Dui&eld  him  surviving,  then  upon  sucli  and 
^^  the  same  trusts  for  the  benefit  of  the  children,  as 
<'  well  sons  as .  daughters  of  the  said  Amelia  Maria 
**  Frances  Duffield  by  any  second  husband  with  whom 
^'  she  may  happen  to  intermarry,  as  are  hereinbefore 
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^'expressed  and  declared  of  and  concerning,  the  said 
^*  freehold .  and  copyhold  farms  and  estates  for  the 
'^  ben^t  of  the.  children  of  the  said  Amelia  Maria 
^*  Frances  Duffield  by  the  said  Thomas  l>affield ;  but 
'^  if  there  shall  not  be  any  son  of  the  said  Amelia  Maria 
<<  Frances  Duffield  by  such  after-taken  husband,  who 
^^  shall  attain  the  age  of  21  years,  nor  a  daughter  who 
'^  i^all  attaiii  that  age  or  be  married  with  such  con* 
*^  sent  as .  aforesaid,  then  upon  trust  for  my  brother 
*^  John  Elwes,  of  Portman*square,  in  the  said  parish 
.'^  of  Saint  Mary-le-bone,  in  the  county  of  Middlesex, 
"  enquire,  his  heirs  and  assigns  for  ever."  And  the 
said  testator  Greorge  Elwes  by  his  said  will  then  gave 
and  bequeathed  to  the  said  John  Elwes  and  Abraham 
Henry  Chambers  such  a  sum  of  money  in  the  public 
stocks  of  Great  Britain  as  would  produce  an  annual 
sum  of  forty  pounds,  and  directed  that  the  said  John 
Elwes  and  Abraham  Henry  Chambers,  and  the  survivor 
of  them,  his  executors  administrators  and  assigns, 
should  stand  possessed  of  such  principal  sum,  in 
trust,  to  pay  the  dividends  thereof  to  or  for  the  sepa- 
rate use  of  Elizabeth  Ward,  the  wife  of  John  Ward, 
during  her  life  ;  and  after  the  decease  of  the  said  Eli- 
zabeth Ward,  the  said  testator  willed  that  such  prin- 
cipal sum  in .  the  stocks  should  become  part  of  the 
residue  of  his  personal  estate  thereinafter  bequeathed ; 
and  he  gave  unto  Elizabeth  Surinan,  the  mother  of  the 
said  Elizabeth  Ward,  an  annuity  often  pounds  a  year 
for  her  life ;  and  he  gave  and  bequeathed  unto  the 
said  John  Elwes  and  Abraham  Henry  Chambers,  their 
executors,  administrators  and  assigns,  the  further 
sum  of  1,500/.  three  per  cent  consolidated  Bank 
annuities,  upon  trust,  that  the  dividends  and  interest 
thereof  might  from  time  to  time  for  ever  be  paid  to  the 
minister,  churchwardens  and  overseers  for  the  time 
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bdng  of  ike  pariflh  of  Marchatn  aforeBaidi  fo  tie  hy 
them  disponed  of  yearly  in  Chmtmas  week  in  maaner 
therein  mentioiied,  for  clothing  poor  boys  aiid  poor 
girb  resident  in  Marcham  aforesaid,  and  otharwiae  for 
the  benefit  6f  the  poor  there ;  and  the  testator  gave 
60  i  to  each  of  the  children  of  the  late  John  Moiehen, 
therein  described,  who  should  be  living  at  the  time  of 
his  decease ;  and  he  gave  to  each  of  them  the  said 
John  Elwes  and  Abraham  Henry  Chambers  the  smki 
of  500/*  of  lawful  mcney  current  in  England,  £cMr  the 
trouble  they  would  have  in  the  execution  of  that  his 
will}  provided  they  would  act  in  the  trusts  thereof,  but 
not  otherwise*    And  the  said  testator  then  devised  and 
bequeathed  as  fdUows ;  that  is  to  say :  '^  and  as  to,  for 
<<  and  concerning  all  the  rest,  residue  and  remainder 
^^  of  the  property  of  which  I  shall  be  possessed,  or  to 
*^  which  I  shall  be  entitled  at  the  time  of  my  decease, 
<^  or  over  which  I  have  a  disposing  power,  whether  the 
'^  same  consist  wholly  or  in.  part  of  estates  of  ficeehold, 
copyhold  or  for  y^urs,  money  in  the  iiinds,  upcm 
mortgage  or  oth^rwis^  out  upon  security  or  at  inte^ 
^*  rest,  d^bts^  or  of  whatever  oth^  nature  or  kiad  die 
sattie  or  any  part  thereof  may  be,  I  give  devise  aad 
bequeath  the  satne  and  every  part  thoeof  uato  the 
said  J(^n  Elwas  and  Abraham  Hensy  Chamfaeis, 
their  heirsi  eteeuU»«i  [administrators  and  aaeiigiia, 
upon  trust,  that  they  the  said  John  Elwea  and 
Abraham  Hemy  Chamber^  or  the  survivwr  of  them, 
or  the  heiifSi  exeeutots,  administratorB  or  assigns  of 
sQch  survitdr,  do  and  ^all,  with  all  oonveoi^Dt 
speed  after  my  decease,  sell,  dispose  of  apd  coaTey 
att  and  singular  my  freehold,  copyhold  and  leasehold 
estal;e£i,  with  the  appuitenanoes^  either  together  or  in 
pa«ce}%  and  eitlrar  by  pttbUc  auction  or  {Hri^vate 
contract,  as  to  him  or  them  shall  seem  best,  tiiito 
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9»j  pera94  or  persona  who  shall  be  willing  to  become 
and  \^e  the  puieha^er  or  purchasers  thereof,  or  of  any 
part  thereof  for  the  most  money  and  best  prices  that 
can  be  reasonably  had  or  gotten  for  the  samei  and  to 
iQSike  apd  execute  all  sqch  deeds>  surrender^,  convey* 
aacpSi  assigommts  and  assurances  in  the  law»  as 
^all  be  necessary  or  prop»  £br  perfecting  the  sale 
and  trvisfer  thi^eof ;  and  also  do  and  shall  make 
sale  of)  and  convert  into  money,  all  such  part  and 
p^rfs  thereof  as  shall  consist  of  money  out  upon 
Efiortgage  or  oth»  security  at  int^est  or]  otherwise ; 
smd  also  get  in  all  debts  which  shall  be  due  and 
pwing  to  me  at  the  time  of  my  decease,  in  sudi 
manner  as  th^  shall  think  expedient;  and  I  do 
hereby  expressly  direct  and  declare,  that  the  receipt 
md  receipts  of  the  said  John  Elwes  and  Abraham 
lieniy  Chambers,  and  of  the  survivor  of  them,  hb 
h^irs,  executors,  administrators  and  assigns,  for  all 
monies  paid  und»  and  by  virtue  of  this  my  will, 
shall  in  all  cases  be  a  sufficient  and  effectusd  dis- 
chargi^  imd  dischftrgea  for  sueh  sum  or  sums  of 
fuofi^  as  shall  therein  respectively  be  expressed  or 
acknowledged  to  be  received;  and  the  person  or 
persoQB  pp^ying  any  such  sum  or  sums  of  money, 
his  her  ot  theif  heirs,  executon^  administrators  or 
assigns,  shall  not  afterwards  be  obliged  to  see  to  the 
application  or  be  in  any  manner  answerable  f<w  the 
misapptieation  or  nonapplication  of  the  same  w  any 
part  diereof.    And  it  is  my  will,  and  I  do  hereby 
declare  and  direct,  that  the  said  John  Elwei  and 
Abraham  Henry  Chamberst^  and  the  survivor  of 
them,  bia  eieoutors^  administrators  and  aas^ns,  shall 
stand  and  he  poasessed  of  and  interested  in  the 
numies  to  arise  or  be  gotten  in  by  die  means  afore- 
or  otherwise,  under  and  by  virtue  of  this  my 
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1828.       ^*  will,  in  trust,  in  the  first  place, 'firom  and  immediateTy^ 
'    ''^^      "  after  my  decease,  to  satisfy  and  discharge  all  mxch 
and  wife     **  dcbts  as  shall  be  due  and  owing  by  me  to  any  per- 
DUFFiELD     **  son  or  persons  whomsoever  at  the  time  of  my  decease, 
and  others,    a  ^^  which  shall  afterwards  accrue  due ;  and  in  the 
-''  next  place,  to  pay,  satisfy  and  discharge  my  funeral 
**  expenses,  and  the  expenses  of  proving  this  my  will, 
'^  and  then  to  pay  and  discharge  the  several  legacies 
and  bequests  which  I  have  giv^  or  bequeathed  or 
shall  give  or  bequeath  by  this  my  will,  or  by  any 
^'  codicil  or  codicils  thereto ;  and  after  ftill  payment 
**  and  satisfaction  thereof,  in  trust,  forthwith  to  lay  out 
'*  and  invest  such   a  portion  of  the  residue  of  the 
^'  monies  to  arise  and  be  produced  by  the  means  afore- 
*^  said,  in  the  purchase  of  so  much  and  such  sum  of 
"  three  per  cent  consolidated  Bank  annuities,  in  the 
**  names  of  them  the  said  John  Elwes  and  Abraham 
'*  Henry  Chambers,  or  of  the  survivor  of  them,  his 
"  executors,  administrators  or  assigns,  as  the  yearly 
**  dividends  thereof  will  amount  to  the  sum  of  1>0007. 
*^  of  lawful  money  current  in  'England,  and  upon  trust 
^*  that  ^  they  the  said  John  Elwes  and  Abraham  Heniy 
**  Chambers,  and  the  survivor  of  them,  his  executors^ 
''  administrators  and  assigns,  do  and  shall  from  time  to 
time,  during  the  natural  life  of  my  said  dai^ter 
Amelia  Maria  Frances  Duffield,  pay  or  cause  to  be 
**  paid  all  the  dividends  of  the  said  three  per  cent 
<*  consolidated  Bank  annuities  so  to  be  purchased,  as 
**  the  same  shall  accrue  and  be  received,  into  the  prc^r 
'*  hands  of  the  said  Amelia  Maria  Frances  Duffield, 
*'  or.  to  such  person  or  persons  as  she  in  writing  signed 
'^  with  her  proper  hand  shall,  notwithstanding  her 
**  coverture,,  direct  or  appoint  (but  so  as  that  the  same 
*'  be  not  by  way  of  anticipation),  for  her  sole  and 
'*  s^arate  use  and  benefit,  exclusive  of  and  free  from 
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the  power,  control,  debts  and  engagements  of  the  said 
Thomas  Dufi^eld,  or  any  future  husband  whom  she 
may  happen  to  nwupry,  and  wherewith  he  the  said. 
Thomas  Duffield  or  any  future  husband  shall  not  in 
anywise  intermeddle ;  and  the  receipt  or  receipts 
of  the  said  Amelia  M^ia  Frances  Duffield  alone,  or 
of  such  person  or  persons  to  whom  she  shall  so 
direct  or  appoint  the  same  to  be  paid  as  aforesaid, 
signed  with  her  or  their  hand  or  hands,  shall  from 
time  to  time  be  a  good  and  sufficient  discharge 
4oT  so  much  of  the  said  dividends,  interest  and 
annual  produce  as  shall  be  therein  expressed  and 
•acknowledged  to  be  received ;  and  I  do  hereby 
declare  and  direct,  that  the  said  three  per  cent  con- 
solidated Bank  annuities  so  to  be  purchased  as  last 
aforeisaid,  shall,  from  and  after  the  decease  of  my 
said  daughter  Amelia  Maria  Frances  Duffield,  fall 
into  and  be  taken  as  part  of  my  said  personal  estate, 
and  be  disposed  in  manner  hereinafter  declared 
thereof.  And  as  to,  for  and  concerning  the  then 
residue  of  the  monies  to  arise  and  be  produced  by 
the  sales  hereinbefore  directed  to  be  made  of  my 
said  real :  and  personal  estate^  upon  trust,  to  lay  out 
and  invest  the  same  in  the  purchase  of  parliamentary 
stodks  or  funds  of  Great  Britain,  or  upon  real  secu- 
rities at  interest,  in  the  names  of  them  the  said  John 
Elwes  and  Abraham  Henry  Chambers,  or  the  sur- 
vivor of  them,  his  executors  administrators  or  assigns, 
upon  the  trusts  and  for  the  intents  and  purposes, 
and  with  under  and  subject  to  the  several  powers, 
provisoes  and  declarations  hereinafter  expressed ; 
(that  is  to  say)  in  case  there  shall  be  only  one  child 
of  the  said  Ainelia  Maria  Frances  Duffield  by  the  said 
Thomas  Duffield,  in  trust  that  they  the  said  John 
Ehres    and  Abraham  Heavy  Chambers,   and  the 
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BWFiiLD     "  assigns,  do  and  shall  pay,  assign,  transfer  or  assure 
and  wife     ^  the  Said  stocks,  funds  and  securities,  and  the  divi- 

m  0  ' 

^  dends,  interest  and  annual  proceeds  thereof,  unto 


OVFFIILD 


andotUn.    «  g^^h    One  or  only  child  at  or  on  his  attaining 

^  the  age  of  SI  years  if  a  son,  or  at  or  on  her  attaining' 

^  that  age,  or  being  married  with  the  coMent  in  writ- 

^^  ing  of  the  trustees  for  the  time  being  of  this  my 

chUdrao!         '^  ^^i  ^^  ^  daughter :  and  in  case  there  shall  be  two 

'*  or  three  children  of  the  said  Amelia  Maria  Frances 
''  Duffield  by  the  said  Thomas  Duffield,  then  that  they 
'^  the  said  John  Elwes  and  Abraham  Henry  Cfaam- 
^*  bers,  or  the  survivor  of  them,  i^all  and  do  stand 
possessed  of  the  said  stocks,  funds  and  seemities, 
and  the  dividends,  interest  and  annual  proceeds 
thei^f,  upon  trust  for  such  two  or  three  childran, 
**  equally  to  be  divided  between  then,  share  and  share 
'*  alike,  the  share  or  shares  of  sucb  of  them  as  sfattlibe 
*'  a  son  or  sons  to  be  paid,  assigned^  trana^rted  or 
^'  assured  to  him  or  them  on  his  or  their  aMaining 
*^  the  age  ef  91  years>  And  the  diare  op  Aare»  of 
*^  sueh  of  them  as  shall  be  a  danxghter  or  dmgirters 
^'  to  be  paid,  asidigned^  tnE&sfenred  or  assuled  to  her 
"  or  them  on  her  or  their  aMafamig  the  agtt  of  SI 
^^  years,  or  beiiig  married  with  mich  oottsent  as  afofe- 
^^  said  :  and  my  will  is,  that  in  ease  any  one  or 
^^  more  of  such  ehildven,  being  a  son  or  son^  shall 
^^  depart  this  life  imdi'^  Ae  i^  of  21  years,  or  being 
^'  a  daughter  or  daughters^  shall  depart  this  life  nncker 
^^  that  age,  and  without  being  manriedl  with  sueh  eon- 
^^  sent  as  aforesaid,  then  the  shares  of  him,  her  or 
^*  them  so  dying,  shall  accrue  and  go  to  the  survivors 
^^  and  survivor  of  such  children,  in  equal  shares  and 
**  proportions^  if  more  than  one^  and  if  but  one,  then 
**  the  whole  to  such  onC)  and  be  paid,  assigned,  tnuis- 
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BUFFIELD 

and  wifo 

V. 

DUVFIXLD 

and  others. 


^*  fenred  w  asaared  to  kin,  her  or  them,  together  with  is^jg. 
^<  wd  at  the  aame:  tisie  aa  his,  her  or  their  original 
**  atiare  or  shares  ar^  and  is  by  this  my  will  directed 
to  be  paid,  a38igiied,  tnoKsfenred  or  assured;  pro- 
vided always,  that  if  any  or  either  of  such  children, 
being  a.  sovt  or  sons,  shaU  happen  to  depart  this  life 
und^  the  age  of  21  years,  luiving.  lawful  iesae  of 
hi^  or  their  bodies  living,  at  the  time  of  his  or 
**  th^r  deoease  or  deeeases,  or  bora  within  due  time 
*^  ther^alker,  &en  the  s^am  or  shares  of  hiia  or  them 
"  so  dying  and  having  issue,  shall  go  and  belong  to 
^*  bis  or  their  child  or  children,  and  shall  hot  survive 
"  to  or  amongst  the  others  or  other  of  snch  two  or 
^  t^K^  children :  and  my  will  is»  that  in  case  there  j;^^^ 
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^^  shall  b^  fwr  (MP  more  children  of  the  said  Amelia  ^kuX^'™^^ 
Mima    Frances    Duffield,    by    the    said  Thomas 


41 


Quffieldf  that  the  said  John  Elwes  and  Abraham 
He^ry  Chambers^  and  the  sarvivor  of  them,  has  exe- 
cat(»r%  administrators  and  assigns,  shall  stand  and 
be  poBsewed  of  the  s^  stocks,  fimds  and  seenri- 
^'  ties,  and  the  divid^ndsi^  interest  and  ammal  pro- 
eeedp  thcareof,  upon  trusty  in  the  first  place,  to  pur- 
chase with  a  competent  part  thereof,  or  cytherwise  to 
set  apart  thereout,  the  sum  of  50,000/.  three  per 
c^t  ^consolidated  Bank  annuities,  and  to  stand  pos- 
^*  aewed  thereof,  and  of  the  davidends,  interest  and 
Wffiwl  proceeds  thereof  in  tmst  fhr  such  son  of  the 
said  Ao^eUa  Maria  Framea  Duffield  by  the  said 
**  ThQxnpB  Di|i£ield,  who>  lUMler  the  trusts  of  a  settle-  tius  setue- 
''  mentnow  intended  to  be  £»rthwitii  made,  shall  become  ^^^^f^ 
possessed  of  an:  ^tate  tail  in  the  said  manor  of  Marcham  was 
Marcham>  and  th^  messuages,  farms,  lands,  tenements  "^^^^^  "^  ^ 
'^  aad  hereditamei^i  whidi  shall  be  comprised  in  the 
^>  san^  settlement;,  and  'sdb^Mt  to  ti^  payment  or 
*^  8e}|4Qg  apart  oftbe  said  sum  of  ^,000 &  three  per 
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cent  consolidated  Bank  annuities,  my  will  is,  that 
the  said  John  Elwes  and  Abraham  Henry  Chambers, 
and  the  survivor  of  them,  his  executors,  adminis- 
trators and  assigns,  shall  stand  and  be  possessed  of 
the  then  residue  of  the  said  stocks,  funds  and  secu- 
rities, and  the  dividends,  interest  and  annual  pro- 
ceeds thereof,  upon  trust  for  such  four  or  more 
children  (exclusive  of  such  son  as  last  aforesaid)  of 
the  said  Amelia  Maria  Frances  Duffield,  equally  to  be 
divided  between  them,  share  and  share  alike,  and  to 
be  paid,  assigned,  transferred   or  assured  to  them 
respectively  at.  the  same  time  or  times,  and  with 
such  benefit  of  survivorship  amongst  them,  and  in 
such  manner  in  all  respects  as  is  hereinbefore  directed 
and  declared  of  and  condeming  the  said  stocks, 
funds  and  securities,  and   the  dividends,  interest 
and  annual  proceeds  thereof,  in  the  event  of  there 
being  only  two  or  three  children  of  the  said  Amelia 
Maria  Frances  Duffield,  by  the  said  Thomas  Duffield : 
and  in  case  the  said  Thomas  Duffield  shall  happen 
to  depart  this  life,  leaving  the  sdid  Amelia  Maria 
Frances  Duffield  him  surviving,  and  without  leaving 
any  issue  by  her,  or  if  he  shall  leave  issue  by  her, 
and  all  such  issue  being  sons  shall  depart  this  life 
under  the  age.  of  twenty-one  years,  and  without 
lawful  issue,  and  being  daughters  shall  depart  this 
life  under  that  age,  without  having  been  married 
with  such  consent  as  aforesaid,  then  my  will  is,  and 
I  do  hereby  declare  and  direct,  that  the  said  John 
Elwes  and  Abraham  Henry  Chambers,  and  the  sur- 
vivor of  them,  his  executors,  administrators  and 
assigns,  shall,  from  and  after  such  the  decease  of  the 
said  Thomas  Duffield  and  failure  of  issue  as  albre- 
said,  stand  and  be  possesed  of  and  interested  in  the 
stocks,  funds  and  securities,  in  or  on  which  the 
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**  monies  to  arise  and  be  produced  from  the  residue  of 
*^  my  real  and  personal  estate,  hereinbefore  devised 
^^  under  the  trusts  hereinbefore  declared  thereof,  shall 
"  be  laid  out  or  invested,  upon  trust  to  pay  the  inte- 
rest, dividends  and  annua]  proceeds  thel'eof  from  time 
to  time,  during  the  natural  life  of  the  said  Amelia 
"  Maria  Frances  Duffield,  to  such  person .  or  persons 
<<  as  she  by  any  note  in  writing  signed  with  her  own 
^  hand  shall,  whether  covert  or  sole,  and  notwith- 
standing her  coverture  (but  so  as  the  same  be  hot 
by  way  of  anticipation),  appoint  to  receive  the  same, 
and  in  default  of  such  appointment,  then  upon  trust 
to  pay  the  said  interest  dividends  and  annual  pro- 
ceeds into  the  proper  hands   of  the  said  Amelia 
"  Maria  Francis  Duffield  for  her  separate  and  peculiar 
use  and  benefit,  not  subject  or  liable  to  the  debts, 
control,  dispositions  or  engagements  of  any  husband 
with  whom  she  may  herea^r  happen  to  intermarry, 
and  for  which  her  receipts  alone  shall  be  good  and 
sufficient  discharges :  and  in  case  the  said  Amelia 
Maria    Frances    Duffield   shall   happen  to  marry 
a  second  husband,  and  there  shajl  be  any  issue  ofher 
body  by  such  second  husband,  then  my  will  is,  and 
I  do  direct,  that  the  said  John  Blwes  and  Abmham 
Henry  Chambers,  and  the  survivor  of  them,  his  exe- 
cutors, administrators  and*  assigns,  shall,  from  and 
after  her  decease,  stand  possessed  of  the  said  stocks, 
^*  fimds  and  securities,  and  the  interest,  dividends  and 
'*  annual  proceeds  thereof,  upon  such  and  the  same 
**  trusts,  for  the  benefit  of  the  children  of  such  se- 
cond marriage,  as  are  by  this  my  will  declared  of 
and  concerning  the  said  stocks,  funds,  securities, 
interests,  dividends  and    annual  proceeds  for  the 
"  benefit  of  the  children  of  the  said  Amelia  Maria 
Frances  Duffield  by  the  said  Thomas  Duffield ;  and 
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'^  in  case  of  the  decease  of  the  said  Amelia  Mariar 
«  Frances  Duffield,  without  leaving  any  issue  of  her 
"  body,  who  by  virtue  of  the  trusts  of  this  my  will  shall 
''  become  entitled  to  the  said  stocks^  funds  and  secu-' 
^^  Titles,  and  the  dividends,  interest  and  annual  pro- 
*'  ceeds  thereof,  then  I  give,  bequeath  and  dispose  of 
«  the  same  stocks^  funds  and  securities,  and  the  divi- 
'^  dends,   interest    and  annual  proceeds   thereof,    in 
^  manner  foUowing;  (that  is  to  say)  I  give  the  sum 
<^  of  1,000/.  three  per  cent  consolidated  Bank  aimui- 
**  ties  to  the  said  John  Elwes  and  Abraham  Henij 
^*  Chambers,,  their     executors,     administrators    and 
assigns,  upon  trust,  and   to   the   intent  that  the 
interest    and    dividends  thereof  may  fircmi  time  to 
'*  time   for    ever   be    paid  to  the  minister,  church-' 
'*  wardens  and  overseers  for  the  time  being  of  the 
^  parish  of  Marcham  afiNresaid^  to  be  applied  by  them 
*^  in  the  same  manner  as  the  interest  and  dividends  of 
*^  the  sum  of  1,500/.  like  Bank  annuities  hereinb^re 
given  to  them ;  and  I  give  the  sum  of  1,000/L  of 
lawful  money  current  in  England  to  the  trustees  of 
the  Middlesex  Hospital,   to   be   applied    for  the 
purposes  of  that  Institution ;  and  I .  give  the  sum 
^*  of  500/.  of  like  lawful  money  to  Just  Alt,  the  son 
of  George  Alt,  now  in  the  Blue-coat '  school ;  audi 
give  the  sum  of  500  L  of  like  lawful  mcmey  to  the 
^*  Reverend  William  Hicks,  of  Great  Marlow,  in  the 
^  county  of  Bucks,  clerk;   and  I  give  the  sum  of 
*'  10,000/.  of  lUie  lawful  money  to  my  nephew  Henry 
^^  Elwes,  son  of  my  brother  John  Elwes ;  and  I  give 
*^  to  each  of  the  children  of  the  late  John  Mopchen 
**  aforesaid,  the  sum  of  SOOL  of  like  lawful  money, 
**  and  to  each  of  the  grand-children  of  the  said  John 
"  Morehen  the  sum  of  100 L  of  like  lawful  money*: 
**  And  as  to,  for  and  ccuceming  all  the  then  midue 
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**  of  the  said  stocks,  funds  and  securities,   and  die.       182S. 

^'  interest,   dividends  and  annual  proceeds   thereoi^ 

**  I  ^ve    and   bequeath   the   same  and  every  part 

^  thereof  unto  the  said  John  Elwes,  his  executors, 

*^  administratcmi  and  assigns,  to  and  for  his  and  their 

'*  ovm  use  and  benefit,  and  to  be  paid,  assigned,  trans- 

**  ferred  and  assured  to  him.  and  them  accordingly: 

*'  And  my  will  further  is,  and  I  do  hereby  declare  Clause  of 

^*  and  direct,  that  the  said  John  Elwes  and  Abraham  ™^ 

*'  Henry  Chambers,    and  the  survivor  o[  them,,  his 

<<  executors, ,  administrators  and   assigns,   and  odier 

<<  the  trustee  and  trustees  for  the  time  being  of  this 

"  my  will,  shall  by  and  out  d  the  rents,  issues  and 

**  profits   of  the  said  freehold  and  copyhold  estates 

'*  by  this  my  will  first  devised,  and  by  and  out  of 

**  the  part  or  shiare  of  and  in  the  said  stocks,  funds 

''  and   securities,   and   the   dividends,   interest  and 

<<  annual  proceeds  thereof,  to  which  any  child    or 

"  children  of  th^  said  Amelia  Maria  Francos  DuflBield 

<<  by  the  said  Thomas  Duffidd,  or  by  any  after-taken* 

**  husband,  shall  be  presumptively  entitled,  pay  and 

*'  apply  for  the  maintenance  and  education  of  any 

'^  such  child  or  children^  in  the  mean  time  and  until 

'*  his,  her  or  their  share  or  portion,  shares  tn*  portions 

^*  shall  become  payable,  such  yearly  sum  and  suma 

*^  of  money  as  to   them  the  said  John  Elwes  and 

*'  Abraham  Henry  CfawDbers,  or  the  )Survivor  of  them, 

*^  his  executors  or  administrators^  or  other  the  tmstees 

^*  or  trustee  for  die  time  being  of  this  my  will,  shall 

*'  seem  meet."    And  the  said  testator  by  his  said  wiH 

empowered  his  trustees  therein  named^  and  other  ihe 

toustee  or  trustees  for  die  time  being  of  hb  said  will, 

firom  time  to  time,  whea  aecessaiy;  to  alter  and  vary 

the  fleciirities  uipon  which  die   monies  arising  firom' 

the  ^aoA  residue  of  his  real  aasd  peraanal  estate  aboald' 
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or  might  be  invested.  And  the  said  testator  thereby 
also  empowered  his  said  trustees,  and  other  the  trus- 
tees for  the  time  being  of  his  said  will,  during  the 
minority  of  such  child  of  the  appellant  Emily  Frances 
Duffield  as  by  virtue  of  the  limitations  therein  c<m- 
tained  should  be  presumptively  entitled  to '  the  said 
freehold  and  copyhold  estates  first  thereinbefore  de- 
vised, to  demise  and  lease  all  or  any  part  of  the  said 
freehold  and  copyhold  estates  for  any  term  not  exceed- 
ing twenty-one  years  in  possession,  and '  with  such 
clauses  and  restrictions  us  therein  mentioned.  And 
the  said  testator  nominated  and  appointed  the  said 
John  Elwes  and  Abraham  Henry  Chambers  joint  exe- 
cutors of  that  his  will. 

.  Some  time  after  making  his  will,  the  testator  drew 
his  |>en  ov^r  that  part  of  it  which  contained  the  direc- 
tion for  the  sale  of  his  residuary  freehold,  leasehold 
and  copyhold  estates  (see  codicil). 

The  testator,  after  making  his  will,  and  before  exe- 
cuting the  following  codicil,  purchased  a  considerable 
estate  in  fee  simple,  consisting  of  the  manor  of  Withers- 
field,  with  the  perperusd  advowson  of  the  rectory  of 
Withersfield,  and  about'  2,300  acres  of  freehold,  in 
the  parishes  of  Withersfieid  and  Haverhill,  in  Sufiblk, 
and  was  seised  thereof  at  the  time  of  making  his  codi- 
cil, and  of  his  death. 

He  then,  in  March  1-821,  executed  the  codicil,  which 
is  in  these  words  r-r-'^  Having  some  short  time  back 
drawn  my  pen  through  the  first  fifteen  lines  of  the. 
sixth  sheet  of  my  last  will  and  testament,  dated  on  or 
about  the  1st  day  of  March,  in  the  year  of  our  Lord 
1811,  and  being  apprehensive  that  such  rasure,  not 
being  witnessed,  might  lead  to  litigation ;  I,  George 
Elw^,  do  hereby  declare  by  this  my  codicil  to  the 
said:  will,  that  the  sole  intention  of  such  rasure  was 
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and  is  to  revoke  that  part  only  -of  the  aforesaid  will 
whereby  I  direct  the  sale  of  ray  freehold'  property, 
which  sale  I  accordingly  do  hereby  revoke :  And 
I  do  hereby  direct  and  appoint,  that  the  son  law- 
fully begotten  of  my  daughter  Emily  Frances  Duf- 
"  field,  who  shall  first  attain  the  age  of  twenty-one 
'^ .  years,  shall,  on  attaining  such  age,  change  his  name 
*•  for  that  of  Elwes ;  and  I  give  and  devise  to  the  said 
son  of  my  daughter  aforesaid,  on  his  attaining  the 
age  of  twenty-one  years,  and  changing  his  name  to 
Elwes,  all  my  freehold  property,  lands;  tenements 
and  hereditaments,  to  have  and  -to  hold  fo  him  my 
said  grandson,  his  heirs  and  assigns  for  ever :  Also 
I  give  and  bequeath  to  my  wife,  Amelia  Maria 
Elwes,  for  and  during  the  term  of  her  natural  life, 
my  dwelling-house  situate  and  being  on  the  Ter- 
race in  High-street,  in  the  parish  of  Mary-le-bone ; ' 
and  I  also  give  unto  my  said  wife  contents  of  the 
**  said  house  :  And  I  do  hereby  nominate  and  appoint 
the  Rev.  William  Hicks,  of  Whittington  Rectory, 
in  the  county  of  Gloucestershire,  to  be  my  executor 
in  the  room  of  my  late  brother,  John  Elwes,  esquire, 
deceased :  And  I  do  hereby  ratify  and  confirm  the 
''  aforementioned  will  and  testament,  dateid  as  afore- 
"  said,  except  as  is  before  excepted,** 

G.  Elwes  made  no  other  settlement  of  Marcham,  or 
any  other  part  of  his  property. 

On  the  Sd  day  of  September  1821,  the  testator.  Death  of 
George  Elwes,  died,  without  revoking  or  altering  his  SS!%ai 
will,  save  as  aforesaid,  and  without  revoking  or  altering 
his  codicil,  leaving  Amelia  Maria  Elwes  his  widow^ 
and  Emily  Frances  Duffield  his  daughter  and  only 
child  and  heir  at  law,  and  heir  according  to  the  custom 
of  the  manors  where6f  his  copyhold  estates  were  holden, 
and  also  his  sole  next  of  kin. 
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1828.       ^*  will,  in  trust,  in  the  first  place,  from  and  immediateTy^ 
'    ''^^      "  after  my  decease,  to  satisfy  and  discharge  all  such 
and  wife     <<  dcbts  as  shall  be  due  and  owing  by  me  to  any  per- 
DUFFiELD     **  son  or  persons  whomsoever  at  the  time  of  my  decease, 
and  otbers,    a  ^y  ^^ich  shall  afterwards  accme  due ;  and  in  the 
•'*  next  place,  to  pay,  satisfy  and  discharge  my  funeral 
**  expenses,  and  the  expenses  of  proving  this  my  will, 
<<  and  then  to  pay  and  discharge  the  several  legacies 
and  bequests  which  I  have  givlsn  or  bequeathed  or 
shall  give  or  bequeath  by  this  my  will,  or  by  any 
codicil  or  codicils  thereto ;  and  after  full  payment 
**  and  satisfaction  thereof,  in  trust,  forthwith  to  lay  out 
'*  and  invest  such  a  portion  of  the  residue  of  the 
monies  to  arise  and  be  produced  by  the  means  afore- 
said, in  the  purchase  of  so  much  and  such  sum  of 
three  per  cent  consolidated  Bank  annuities,  in  the 
**  names  of  them  the  said  John  Elwes  and  Abraham 
'*  Henry  -  Chambers,  or  of  the  survivor  of  them,  his 
''  executors,  administrators  or  assigns,  as  the  yearly 
*^  dividends  thereof  will  amount  to  the  sum  of  1»000/. 
*^  of  lawful  money  current  in  *Ei^land,  and  upon  trust 
**  that  >  they  the  said  John  Elwes  and  Abraham  Heniy 
^^  Chambers,  and  the  survivor  of  them,  his  executors^ 
*^  administrators  and  assigns,  do  and  shall  from  tune  to 
'^  time,  during  the  natural  life  of  my  said  dai^ter 
*^  Amelia  Maria  Frances  Duffield,  pay  or  cause  to  be 
**  paid  all  the  dividends  of  the  said  three  per  cent 
<<  consolidated -Bank  annuities  so  to  be  purchased,  as 
**  the  same  shall  accrue  and  be  received,  into  the  pr(q[>er 
'^  hands  of  the  said  Amelia  Maria  Frances  Duffield, 
or  to  such  person  or  persons  as  she  in  writing  signed 
with  her  proper  hand   shall,  notwithstanding  her 
^^  coverture,  direct  or  appoint  (but  so  as  that  the  same 
*^  be  not  by  way  of  anticipation),  for  her -sole  and 
"  8q[>arate  use  and  benefit,  exclusive  of  and  free  from 
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DUPFIELD 

and  wife 

DUFFIELD 

and  others. 


the  power,  conteol,  ddi>ts  and  engagements  of  the  said 
Thomas  Du£^eld,  or  any  future  husband  whom  she 
may  happen  to  marry,  and  wherewith  he  the  said. 
Thomas  Duffield  or  any  future  husband  shall  not  in 
anywise  intermeddle ;   and  the  receipt  or  receipts 
of  the  said  Amelia  MiM^ia  Frances  Duffield  alone,  or 
of  such  person  or  persons  to  whom  she  shall  so 
direct  or  appoint  the  same  to  be  pai4  ^  aforesaid^ 
•signed  with  her  or  their  hand  or  hands,  shall  from 
time  to  time  be  a  good  and  .  sufficient  discharge 
46t  so  much  of  the  said   dividends,   interest  and 
annual  produce  as  shall  be  therein  expressed  and 
-acknowledged  to  be  received;    and  I  do  hereby 
declare  and  direct,  that  the  said  three  per  cent  con- 
solidated Bank  annuities  so  to  be  purchased  as  last 
aforesaid,  shall,  from  and  after  the  decease  of  my 
said  daughter  Amdia  Maria  Frances  Duffield,  fall 
into  and  be  taken  as  part  of  my  said  personal  estate, 
and  be  disposed  in  manner  hereinafter  declared 
thereof.    And  as  to,  for  and  concerning  the  then  Trust  to  invest 
residue  of  the  monies  to  arise  and  be  produced  by  g*2!S[^iJ* 
the  sales  hereinbefore  directed  to  be  made  of  my 
said  real .  and  personal  estate^  upon  trust,  to  lay  out- 
and  invest  the  same  in  the  purchase  of  parliamentary 
stocks  or  funds  of  Great  Britain,  or  upon  real  secu- 
rities at  interest,  in  the  names  of  them  the  said  John 
£lwes  and  Abraham  Henry  Chambers,  or  the  sur- 
vivor of  them,  his  executors  administrators  or  asuigQs, 
upon  the  trusts  and  for  the  intents  and  purposes,  Trusts  de- 
and  with  under  and  subject  to  the  several  powers,  ^hSdron^of 
provisoes  and  declarations  hereinafter  expressed ;  appeUants. 
(that  is  to  sayy  in  case  there  shall  be  only  one  child  if  one  child 
of  the  said  Amelia  Maria  Frances  Duffield  by  the  said  ^^^^' 
Thomas  Duffield,  in  trust  that  they  the  said  John 
Elwes    and  Abraham  Henry  Chamb^s,   and  the 
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1896.       ^  survivor  of  them,  his  executars,  adimnistraton  or 


et 


BuwiiLD  assigns,  do  and  shall  pay,  assign,  transfer  or  assure 

and  wife  ^  the  said  stocks,  funds  and  securities,  and  the  divi- 

DUFFiiLD  ^  dends,  interest  and  annual  proceeds  thereof^  tinto 

andotli«n.  a  g^^]^    Q,^g  ^^  only  child  at  or  on  his  attaining 

^  the  age  of  SI  years  if  a  son,  or  at  or  on  her  attaining 

^  that  age,  or  being  Inairied  with  the  consent  in  writ- 

^^  ing  of  the  trustees  for  the  time  being  of  this  my 

chOdran!        ^  ^^^  ^^  ^  daughter :  and  in  case  there  sliaU  be  two 

'^  or  three  children  of  the  said  Amelia  Maria  Franees 
'*  Duffield  by  the  said  Thomas  Duffield,  then  ihat  tliey 
^*  the  said  John  Elwes  and  Abraham  Henry  Chafii- 
^^  bers,  or  the  survivor  of  them,  i^all  and  do  ataEnd 
'*  possessed  of  the  said  stocks,  funds  and  seenrities, 
^  and  the  dividends,  interest  and  annual  ]m>ceeds 
*^  thei^f,  upon  trust  fot  such  two  or  three  children, 
**  equally  to  be  divided  between  then,  share  attd  share 
'*  alike,  the  share  or  allaies  of  such  of  them  as  uholl  be 
**  a  son  or  sons  to  be  paid,  assigned,  tramferted  or 
**  assured  to  him  or  them  on  his  or  their  sMaining 
^  the  age  of  91   yeam^  and  the   idiafe  op  Attres  of 
*'  such  of  them  as  sfhali  be  a  daughter  or  dasughters 
^'  to  be  paid)  asidigned^  tra^fenred  or  asauled  to  her 
'*  or  them  on  her  or  their  attatnig  the  age  oi  SI 
^^  years,  or  beitig  married  With  Mch  ooMent  as  afofe- 
*^  said  :  and  my  will  is,  that  in  ease  any  one   or 
'^  more  of  such  ehildven,  being  a  son  or  sou^  shall 
**  depart  this  life  undisr  Ae  Hge  of  Si  years,  or  being 
**  a  daughter  or  daughters^  shall  depart  this  life  under 
^^  that  age,  and  without  being  manriad  with  sueh  can- 
**  sent  as  aforesaid,  then  the  shares  of  him,  her  or 
**  them  so  dying,  shall  accrue  and  go^  to  the  survivors 
'^  and  survivor  of  such  children^  in  equal  shares  and 
^*  proportions^  if  more  than  one^  and  if  but  one,  then 
*^  the  whole  to  such  onC)  and  be  paid,  assigned,  tratts- 
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fenred  or  assured  to  kin,  her  or  them,  together  with       1929. 
^nd  at  the  aanie:  tine  aa  his,  her  or  their  original      ^    ^    ' 
almre  or  shares  ara  and  is  by  this  my  will  directed      and  vnf6 
<<  lo  be  paid,  assigiied,  ttansferred  ot  assured;  pro-     sumgLo 
'*  vided  always,  that  if  any  or  either  of  such  children,    •^  o^«n. 
^'  being  a  sou  or  sons,  shall  happen  to  depart  this  life 
<'  und^  tike  age  of  21  years,  having  lawful  issue  of 
hi^  or  their  bodites  living,  at  the  time  of  his  or 
ti^eir  decease  or  deeeases,  or  bom  within  due  time 
'^  ther^fler,  &en  the  s^are  or  shares  of  him  or  them 
so  dying  and  having  issue,  shall  go  and  belong  to 
^*  bis  (H*  their  child  er  children,  and  shall  not  survive 
to  or  amongst  the  others  or  other  of  such  two  or 
thr^  children :  and  my  will  ts»  that  in  case  there  j;^^^ 
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^'  sbaU  bo  fwr  or  more  children  of  the  said  Amelia  offour  or  more 
M%ria    Francis    Duffield,    by    the    said  Thomas  ^ 
Quffield,  that  the  said  John  Elwes  and  Abraham 
Henry  Chambers^  and  the  mrvivor  of  them,  has  exe- 
cute^ administrators  and  assigns,  shall  stand  and 
be  possessed  of  the  s^  stocks,  fimds  and  seeuri- 
^'  t^eSj  and  the  divid^nds^  interest  aud  ammal  pro- 
ceed^  thereof,  upon  trusty  in  the  first  place,  to  pur- 
<<  chase  with  a  competent  part  thereof,  or  cytberwise  to 
*'  set  apart  thereout,  the  sum  of  SOyOOOL  three  per 
^*  e^t  consolidated  Bank  annuities,  and  to  stand  pos- 
'^  sessed  thereof,  and  of  the  divioends,  interest  and 
*^  Wffiwl  proceeds  thereof  in  trust  for  such  son  of  the 
^  said  Ao^eUa  Maria  Frames  Dyffield  by  the  said 
*^  Th<H&as  Xhjiffield,  who»  aader  the  trusts  of  a  settle-  This  setue- 
'*  ment  now  intended  to  be  £»rthwitii  made,  shall  become  ^fj^ 
^  possessed  of  an;  ^tate  tail  in  the  said  manor  of  Marcham  wat 
*^  Maroham>  and  the  m^essnages,  farms,  lands,  tenements 
'*  and  her^itamentsi  whidi  shall  be  comprised  in  the 
i^  san^e  setdement;.  and  sul]9ect  to  ti^  payment  or 
^^  se^tiiig  apart  of  the  said  sum  oiSOfiOOt  three  per 
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1828;      diia  Court  doth  declare^  that  the  equitable  ealate  aud 

"^"^      interest  of  which  the  said  testator,  Geor«e  Elwes,  died 

Md  in£i     seised  or  entitled  to  in  the  manor  of  Maichanit  and 

•DPFiEu    the  other  freehold  hereditaments  comprised  in  the 

andoihaa.    ^^  settlements  of  the  7th  day  of  October  180a»  and 

the  15tb  day  of  October  1807,  passed  by  the  general 

devise  in  the  said  codicil  of  all  the  testator's  fteehold 

Pkrts  appealed  property,  lands,  tenements  and  hereditaments.    ''  And 

from.  <'.  this' Court  doth  declare,  that  under  and  byyirtue 

of  the  said  will  of  the  testator,  Cre^ffge  Elwes,  the 

defendant  George  Thomas  Warren  Hastings  Duf- 

'*  field,  as  the  only  son  of  the  plaintiff  .Emily  Frances 

*'  Duffield,   by  her  husband,  the  plaintiff  Thomas 

**  Duffield,  living  at  the  testator's  death,  took  upon 

"  the  testator's  death  a  {^esently  vested  equitable 

^  estate  in  fee,  in  the  testator's  freehold  and  copyhdd 

*,*  faim  and  estate  in  South  wood  Park,  aod  fireehold  &rra 

<<  and  estate  at  Haverhill,  specifically  devised  by  \dM 

**  will, .  subject  to  be  devested  by  the  death  of  the 

''  said   Greprge  Thomas    Warren    Hastings  Dufiield 

under  the  age  of  twenty-one  years,  ox  by  the  birth 

of  a  second  son  of  the  plaintiffs :  And  this  Court 

'^  doth  declare,  that  upon  the  birth  of  the  defendant 

**  Henry  Duffield,  the  second  son  of  the  plaintiffs, 

"  the  said  equitable  estate  of  the  said  George  Thomas 

<^  Wafren  Hastings  Duffield  was  devested,  and  the 

^^  said  Henry  Duffield  took  a  vested  equitable  estate 

^^  in  fee  in  the  said  Southwood  Park  and  HaverhiU 

'*  estates,  subject  to  be  devested  in  the  event  of  the 

said  Henry  Duffield  dying    or  becoming  neither 

the  second  nor  only  son  of  the  plaintiffs  before  he 

attains  the  age  of   twenty-one   years."    And    in 

taking  the  account  directed  by  the  decree,  of  the 

Tents  and  profits  of  the  testator's  freehold  and  oopy- 

hold  estates  accrued  since  his  death,  thjs  Court  doth 

order,  that  the  Master  do  distinguish  which  of  such 
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rents  and  profits  arose  from  the  testator  s  freehold  and 
copyhold  farm  and  estate  in  South  wood  Park,  and 
his  freehold  farm  and  estate  at  Haverhill,  specifically 
devised  by  his  said  will :  and  it  is  ordered,  that  the 
Master  do  also  distinguish  what  part  of  Ae  rents  and 
profits  of  the  said  specifically  devised  estates  accrued 
previous  to  the  birth  of  the  defendant  Henry  Duffield, 
and  what  part  thereof  has  accrued  since  that  time^ 
''  And  this  Court  doth  declare^  that  such  of  the  said 
rents  and  profits  as  accrued  before  the  birth  of  the 
said  Heniy  Duffield  belong  to  the  said  Geoi^ 
Thomas  Warren  Hastings  Duffield,  subject  only  to 
the  allpwanoe  for  his  maintenance  directed  by  the 
said  wUl^  and  that  such  of  the  said  rents,  as 
<<  a4!crued  sin^e  the  birth  of  the  said  Heniy  Duffield 
belong  to  the  said  Heniy  Duffieldi  sul>)eet  only  ta 
the  allowance  tea  his  maintenance  directed  by  Uie 
said  wiU."  And  this  Court  dpth  declare,  tjiat  the 
devise  of  the  said  testator's  residuaiy  fipoahold  estates 
to  trustees  made  by  his  will  is  wholly  revoked  by  th^ 
said  codicil.  "  And  this  Court  doth  d«clare»  that 
under  and  by  virtue  of  the  said  codicil,  the  de- 
fendant George  Thomas  Warren  Hasting9  Duffield> 
*^  tlie  eldest  son  of  the  plaintiff  Emily  Fra^cea 
<<  Duffield,  upon  the  testator's  death  took  a  presently 
vested  legil  estate  in  fee  in  all  the  testator's  free- 
hold property,  lands,  tenements  and  hereditaments 
(except  only  the  said  Southwood  Park  and  Haverhill 
*^  estates,  specifically  devised  by  his  said  will),  sub- 
ject to  be  devested  in  case  of  the  death  of  the  said 
Grdoige  Thomas  Warren  Hasjtings  Duffield  under 
the  age  of  twenty-one  yeaiSr  but  without  prcQudice 
'*  to  the  question  how  far  such  estate  may  be  affected 
In  .case  the  said  defendant  Geprge  Thomas  Warren 
Hastings  Duffield  should  not,  oo  attainipg  his  age 
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DUVFISLD 

and  Wife 

DVVFtSLV 

andotfaerik 


that  the  rents  were  to  belong  to  him  during  his 
minority. 

ad.  The  devise  of  the  residuary  freehold  estates  by 
die  codicil,  must  receive  the  same  construction  upon^ 
this  point  as  the  devise  of  the  Southwood  and  Haver-, 
hill  estates;  unless  it  can  be  distinguished  on  the 
ground  that  the  devisee  is  required  to  take  &e  name 
of  Elwes.  But  even  allowing  that  the  devisee,  on 
Attaining  twenty^ne,  is  bound  to  comply  with  this 
eoadition,  the  uncertainty  of  his  complying  with  it 
caimot  affect  the  construction  of  the  devise  so  as  to 
make  it  future  and  executory,  if  the  uncertainly  of  the 
devisee  attaining  twenty-one  has  not  that  effect.  An 
event  may  be  more  or  less  probable,  but  cannot  be 
more  or  less  contingent* 
Crou^ppeai.  A  cross-appcal  i^ainst  the  order  was  lodged  for  the 
.  second  s(m,  Henry  Duffield,  and  the  infant  daughters 
of  Mr.  and  Mrs.  Duffield,  for  the  following  reasons  :— 

1st.  Because  the  devise  of  the  Southwood  Park  and 
Haverhill  estates  devised  by  the  will  of  the  testaior  to 
an  only  son,  a  second  son,  or  a  daughter  of  Mrs. 
Duffield,  is  not  a  present  vested  interest  in  an  only 
son,  second  son,  or  daughter,  but  is  an  eieciitory 
devise,  and  is  limited  to  take  effect  when  an  only  son 
or  second  son  shall  attain  the  age  of  twenty-one  years; 
and  in  Case  there  shall  be  no  such  son  who  shall 
attain  ths^  age,  whai  a  daughter  of  Mrs,  Duffield  shall 
attain  t^  age. 

8d.  Because  the  devise  of  the  other  freehold  pro* 
perty  (except  the  Southwood  Paric  and  Hav^hiU 
estates)  devised  by  the  codicil  of  the  testator  to  a  son 
of  Mrs.  Duffield,  who  shall  first  attain  die  9!gt  of 
twenQr*one  yeacs,  cm  his  attaining  that  age,  and 
ehai^ttg  his  naime  to  Elwes,  is  not  a  present  ^seOiA 
intorest  in  such  son,  but  is  an  executory  devise^  aad 


J 


ON  APPEALS  AND  WRITS  6F  ERROR. 

limited  to  take  effect  when  such  son  who  shall  first 
attain  the  age  of  twenty-one,  shall  attain  that  age  aii4 
change  his  name  to  Elwes. 

dd.  Because  the  words  in  the  residuary  clause  of  the 
will  are  sufficiently  extenaive  to  comprehend  and  pass 
the  intermediate  rents,  issues  and  profits  of  the  South- 
wood  Park  and  Haverhill  estates,  and  of  the  other 
fireehald  estates  derised  by  the  codicili  during  the  sua- 
penae>  and  until  the  vesting  Uiereof  vospectively ; 
subject  only  to  an  application  of  a  sufficient  part  of  tiie 
rents  and  profits  of  the  Southwood  Park  and  Haverhill 
estates,  towadrds  the  maintenance  of  the  presumptive 


4th.  Because  the  codicil  is  such  republication  of  the 
willy  as  to  aaake  the  will  speak  from  the  time  when  the 
codicil  was  executed,  so  as  to  include  in  the  residuary 
clause  of  the  will  the  estates  purchased  between  th% 
date  of  the  will  and  the  codiciL 

In  answer  to  whicbt,  the  f<dlowing  reasons  were  given 
for  the  eldest  son,  G.  T«  W«  Hastings  Duffiejd  :— 

1st.  By  the  effect  of  the  oodicil,  the  testator's  free^ 
hold  estates  of  whidi  he  was  seised  at  the  date  of  his 
will,  other  than  those  at  Southwood  and  Haverhill, 
are  taken  altogether  out  of  the  (^;>eration  of  his  wiU. 
The  testator^  when  he  made  his  codicil,  had  totally 
changed  the  purpose  for  which  the  estates  were  by  tbe 
will  devised  to  the  trustees ;  instead  of  being  sold,  and 
forming  one  fund  with  the  residue  of  his  personal 
estate,  he  intended  that  the  whole  of  those  estates 
should  go  to  his  eldest  grandscm. 

Sd.  But  as  to  those  estates  of  which  the  testator  wa^ 
not  seised  at  the  date  of  his  will,  it  is  submitted  that 
they  cannot  possibly  be  included  in  the  devise  to  the 
trustees;  and  of  coucse  that  thn  trustees  cannot  be 
oititkd  to  the  jafeermediate  rmts. 
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18«8.  In  May  1827,  the  appeal  was  heard  in  the  House 

touFMELD  of  Lords,  the  Earl  of  Eldon. sitting  for  the  Lord  Chan- 

and  wiAi  cellor ;  and  on  the  25th  of  that  month  and  year,  his 

DVFFTtio  LoMship  stated  his  opinion  that  it  ought  to  be  heard 

""'*''*'*"•  again  in  presence  of^U  the  Judges. 

First  hearing  t        •        '  . 

in  Dom.  Procl 

25A  May  i^Aftw,  (Earl  of):— As  far  as  I  can  understand  this 

certificate  of  the  Court  of  King's  Benchj  the  Judges 
of  that  Court  were  of  opinion  th^t  no  son  of  Mrs-  Duf- 
field  was  entitled  till  he  reached  the  age  of  twenty-one 
years ;  and  the  Court  of  King  s  Bench  gave  no  opinion 
as  to  the  resulting  trust,  that  being  only  for  the  con- 
sideration of  a  court  of  equity.     They  only  say,  that 
the  Intermediate  rents  and  profits  belong  to  the  person 
entitled  to  the  legal  estate.     The  case  then  went  back 
to  the  Vice-Chancellor,  and  he  appears  to  differ  from 
the  opinion  of  th^  Court  of  King's  Bench.     It  is  quite 
clear  that  the  equity  Judge  in  these  cases  may  differ 
from  the  Judges  of  the  courts  of  law,  and  may  decide 
in  opposition  to  the  opinions  stated  by  the  common- 
law  Judges  in  their  certificate.     Lolrd  Th\irlow  once 
sent  a  case  for  the  opinion  of  the  <  Court'  of  King  s 
Bench,  and  not  being  quite  satisfied  with  that  opinion 
when  given,  he  sent  to  the  Court  again  for  a  ^tter 
answer.     Lord  Kenyon  was  not  very  well  pleased  at 
this  proceeding  of  his  friend  Lord  Thnrlow,  but  the 
utBity  of  it  was  manifested  by  the  result ;  for  the  Court 
gate  an  unanimous  opinion  in  contradiction  to  its  for- 
mer judgment.    -I  myself,  on  one  occasion,  sent  a  case 
for  the  opinion  of  the  Court  of  King's  Bench,<  on  the 
question  as  to  what  estate  a  party  took  in  certain  pre- 
mises, and  the  Court  unanimously  certified  that  the 
party  took  an  estate  of  freehold.     Not  being  quite 
satisfied  with  that  opinion,  I  took  the  liberty  to  send 
the  same  question  for  the  opinion  of  the  Judges  of  the 
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ComnKm  Pleas,  and  they  unanimously  certified  that 
the  party  took  no  estate  at  all.     I  .was  impertinent 
enough  to  think  that  they  were  both  in  the  wrong,  and 
decided  on  my  own  view  of  the  case ;  and  with  that 
decision  the  parties  were  satisfied,  and  no  more  was 
heard  of  the  case.    The  number  of  cases  belonging  to 
die  class  of  those  which  were  attempted  in  argument 
to  be  brought  to  bear  on  this  case,  are,  from  Boraston's 
case  in  Lord  Coke  downwards,  no  less  than  one  hun- 
dred and  sev^ity.  But  the  question  here  is  not  exactly 
the  same  as  in  any  of  these  cases.    The  estate  is  given 
here  only  when  the  son  attains  twenty-one ;  but  as  the 
judgm^it  now  stands,  the  eldest  son  is  held  to  be  enti- 
tled, although  he  has  not  attained  twenty-one.    And 
then  when  a  second  son  is  bom,  it  shifts  to  that  second ; 
and  if  the  second  should  die,  it  then  shifts  back  to  the 
first ;  and  then  if  the  first  died,  leaving  the  second,  and 
a  third  should  be  bom,  then  it  would  shift  to  the  third; 
and  twelve  sons,  if  they  came  into  existence,  might 
thus  be  ^ititled  before  they  attained  the  age  of  twenty- 
one.     And  then  the  daughters,  who  were  not  to  take 
under  the  will  till  they  attained  twenty-one,  or  were 
married,  might  be  entided  before  either  of  these  events, 
as  the .  principle  aj>pears  to  me  to  operate ;  and  even 
the  remainder-man  might  take  at  times.     I  have  con- 
versed with  other  noble  Lords  on  this  subject,  and 
I  cannot  feel  justified  in  having  this  case  determined 
without  the  attendance  of  the  Judges.     It  is  not  suffi- 
cient to  consider  merely  the  rights  of  those  who  are 
immediately  interested  in  this  case.     Considering  the 
great  number  and  variety  of  these,  cases  of  vested  and 
contingent  interests,  and  how  few  of  them  ever  came 
to  this  House,  we  are  bound  to  IooIl  at  this  case  with 
a  view  to  its  effect  upon  the  interests  of  all  other  per- 
sons.    I '  cannot  reconcile  it  to  my  sense  of  duty  to 
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determitie  this  question  now  ;  and  I  feel  a  great  diffi-* 
culty  in  accedis^  to  the  present  judgment.  At  all 
events,  the  question  ought  to  be  argued  before  the 
Judges;  and  I  propose,  therefore,  that  fer  that  pur- 
pose, the  case  be  further  proceeded  in  on  the  second 
Monday  of  next  session  of  Parliament. 

Lord  Lyndhurst  (Chancellor)  : — I  entirely  agree  in 
that  opinion.  The  case  was  sent  to  the  Court  of 
King  8  Bench,  and  has  been  decided  on  an  opinion 
eontrary  to  that  of  that  Court;  and  it  would  ill  become 
this  House  to  come  to  a  decision  upon  it  without  the 
assiMance  of  all  live  Judges,  which  we  are  entitled  by 
law  to  require. 

Eldon^  (Barl  of) : — Some  questions  have  not  been 
put  to  the  Judges  which  ought  to  have  been  put. 


Second  hear- 
ing, April 
1828. 


'    The  case  was  accordingly  again  heard,  the  Judges 
t>eing  present,  in  April  1828,  and  the  following  cases 
were  cited :  BwaHoifCs  Case,  S  Co.  19 ;  Doe  v.  Moony 
14  East,  601 ;  Bramfieldv.  Crowder,  1  New  R.  315; 
Doe  V.  NoweUy  1  Maul.  &  Sel.  927 ;  BuUook  v.  ^SStoner, 
2  Ves.  sen.  521 ;  Hopkins  v.  Hopkins^  1  Ves.  sen.  268; 
Stanley  v.   Stanley,   16  Ves.  496;    Gibson  v.  Lard 
JfmOforty  1  Ves.  sen.  491 ;  Trodd  v.  Downes,  2  Atk. 
■204;  Doe  v.  Underdoum,  Will.  «9S;  Derm  v.  Bag- 
sham,  6  T.  R.  512 ;  Grants  Case,  11  Co.  16 ;  Snmoc 
V.  Cutler,  1  Lev.  136 ;  Edwards  v.  Hammond,  3  Lev. 
132;    Atkinson    v.    Hutchinson,  3  P.   Wins.    258; 
JS^rifjg  V.  Casar,  2  Roll.  Abr.  415,  p.  1*;  Stq^hens  v. 
'Stephens,  Ca.  Temp.  Talb.  228;    Thorpe  v.  Thorpe, 
1  Lord    Ray.    235;    Lord  Arlington   v.   Berrickt, 
<it  Saund.  411 ;  Oliver  v.  Daniel,  1  Mer.  500;  Lord 


ON  APFEAL8  AND  WBIT8  OF  BRBOR. 

ChoJmandeky  ▼.  Clinton^  S4^ ;  Home  v.  Ijord  Dart- 
mouth, 7  Ves.  147 ;  Milner  v.  Slatery  8  Ve«.  805 ; 
Lamb  v.  £^nJ,  «  J.  &  W.  404 ;  GoodtUle  y.  Meredith, 
S  Maul.  &  Bel.  5 ;  Hulme  v.  Heygate,  S  Mer.  £85 ; 
TheUusm  v.  Woodford,  «  Bos,  &  Pul.  500 ;  /Turter  v. 
Hutchinson^  1 0.  &  Cres.  721 ;  i^r</  Strathmore  v.  fiou^, 
«  Bro.  Ch.  Ca-  345 ;  7  T.  R-  482 ;  RandaU  v.  Doe, 
5  Dow,  202  J  Holder  v.  iJofo^//,  8  Ves.  97,  &c. 

After  the  hearingi  the  E9jl  of  Eldon  undertook  to 
prepare  the  questions  to  be  put  to  the  Judges. 

Eldon,  (Eigrl  of) :  (After  stating  the  coxDmencement 
of  liie  proceedings,  ^nd  the  rf^erence  to  the  Court  of 
Kings  3eixch,  and  the  answers.)— The  effect  of  the 
certificate  joi  the  Judges  seems  to  be,  that  the  l^al 
estate  in  the  ix^iennediate  rents  and  profits  was  in  the 
tnistei^.  It  is  clear  that  a  Court  of  JBquity  can  call 
for  the  opi|iiQ9  of  the  Courts  of  {^aw,  hy  slating  cases 
for  that  opinion ;  and  then  the  Courts  of  Law  consider 
what  ^-lone  it  is  proper  fpr  them  to  consider ;  that  is, 
to  whom  the  legal  estate  belcmgs,  or  what  amounts  to 
a  legal  estate.  If  an  estate  i^  given  to  A.  B.  in  trust 
for  C,  the  Court  of  Law  has  only  to  consider  the 
question  with  reference  to  A.  B.,  but  the  tiust  belongs 
to  the  jurisdiction  of  the  Equity  Court  A  Court  of 
Equity  may  send  cases  to  the  Judges  of  Common-law 
&r  their  opinion  as  to  the  Jaw,  wd  to  juries  for  their 
opinion  as  to  facts^  in  order  to  inform  the  conscience 
of  the  Court.  But  the  Judges  in  Equity,  whether 
they  ask  the  opinions  of  the  Common-law  Judg^  or 
not,  may  decide  pf  themselves  bojth  fts  to  the  law  and 
the  facts.  I  mention  this,  because  in  looking  at  some 
of  the  common-law  reports,  it  seems  sometimes  to  have 
been  thought  that  the  Equity  Judges  knew  nothing 
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about  law ;  and  they  say,  that  is  only  a  Chancery 
decision^ 

The  Judge  in  Equity  sends  a  case  for  the  opinion  of 
the  Common^law  Courts.  A  certificate  is  returned, 
without  stating  the  grounds  of  the  opinion.  Whether 
that  should  be  altered  or  not,  I  do  not  know ;  but  in 
sending  to  the  Judges  for  their  opinion  in  matter  of 
law,  or  to.a  jury  upon  an  issue  as  to  matter  of  fact,  it 
is.  clear  that  you  reserve  to  yourself  the  right  to  deter- 
mine finally  and  judicially  both  as  to  the  law  and  the 
facts. 

This  is  important  in  another  point  of  view.     Equity 

looks  to  .'the  Jaw  and  the  fact.     But  if  the  certificate 

does  not:  express  the  grounds  of  the  opinion  of  the 

Commons-law  <!!!ourt  with  reference  to  the  difliculty 

which  presses  on  the  mind  of  the  Equity  Judge,  then 

the  Judge  in  Equity  is  not  at  all  enlightened  by  that 

certificate.     I  have  had  an  experience  of  forty-seven 

years  in  the  Court  of  Chancery,  and  I  have  known 

certificates  returned   from  the   Common-law  Courts 

without  its  having  been  oiice  mentioned  to  them  what 

was  the  difficulty,  or.  the  counsel  knowing  what  was 

the  difficulty,  which  pressed  on  the  minds  of  the 

Equity  Judges.  But  in  order  to  have  the  full  benefit  of 

the  opinions  of  the  Common-law  Courts,  both  as  to  fact 

and  to  law,  it  is  material  to  see  what  is  the  difficulty. 

In  the  present  case  the  Vice-Chancellor  sent  for  the 
opinion  of  the  Court  of  King's  Bench,  and  the  certifi- 
cate is  in  these  terms  (see  the  questions  and  answers; 
ante.) 

In  these  answers,  a  principal  question  is  as  to  the 
intermediate  r&its  and  profits ;  and  your  Loidships  will 
observe  that  the  answer  was  the  only  one  which  the 
Common-law  Judges  could  give,  namely,  that  the  legal 
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estate  in  'the  intermediate  rents  and  profits  belonged 
to  the  trustees :  who  were  entitled  to  the  beneficial 
interest^  it  was  not  for  them  to  say^ 

Upon  the  return  of  this  certificate  from  the  Court  of 
King's  Bench)  the  Vice-Chancellor  declared  that  under 
and  by  wtue  of  the  will,  G.  T.  W.  H.  DuflieW  as  the 
only  son  of  Thomas  Duffield  living  at  the  time  of  the 
testator  s  deaths  took,  on  such  death,  a  presently  vested 
equitable  estate  in  fee,  in  the  Southwood  Park  and 
Haverhill  estates,  subject  to  be  devested  on  his  death 
under  twenty-one,  or  the  birth  of  a  second  son ;  and 
the  Court  fbrther  decl^iredy  that  on  the  birth  of  the 
second  son,  Henry  Duffield,  the  estate  of  G.  T.  W.  H* 
Duffield  was  devested,  and  Henry  took  a  vested  equi- 
table estate  in  the  premises,  subject  to  be  -devested 
on  his  dying  or  ceasing  to  be  the  second  or  only  son 
of  the  plaintifia  before  he  attained  twenty^one  years 
of  age.  The  result  is>  that  when  thei^  is*  an  only  son 
be  takes  a  presently  vested  interest ;  that  aa  the  birth 
of  a  second  son  that  is  devested,  and  vestd  in  such 
second  son ;  and  it  seems  to  follow,  that  if  the  second 
son  died  under  twenty-one,  the  estate  would  go  back 
again  and  revest  in  the  only  son;  and  that  on  th^ 
birth  of  a  third  son,  the  estate  would  be  again  de* 
rested,  and  vest  in  such  son,  as  being  then  the  second 
son. :  so  that  during  these  twenty-one  years  the  estate 
wonld  be  continually  liable  to  changes.  Then  comes 
a  declaration,  that  the  rents  and  profits,  subject  to  the 
maintenance^  belonged  to  G.  T.  W.  H.  and  Henry 
Duffield .  re^ectively,  during  th^  times  the  estates 
vested  in  them :  and  then  follows  the  important  decla- 
ration that'  the  devise  of  the  residuary  fireehold 
estates  to  the  trustees  wks  Wholly  revoked  by  the 
codicil;  and  that  G.  T.  W.H. Duffield,  on  testator's 
death|k  .took  a  preseiitly  vested  legal  estate  in    fee. 
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in  the  testator's  freehold  property  (exoept  the  8otith^ 
wood  Park  and  Haverhill  estates),  subject  to  be  de-*' 
vested  on  his  d3ang  under  twen^-onei  and  Without 
jprcjudic^  to  the  Question  how  far  die  estate  would  be 
affected  by  his  ndt^  when  he  attained  twetity-onet 
changing  his  iiame  to  Elwes ;  and  that  the  rents  and 
profits  belonged  to  O.  T.  W.  H.  Duffield^  Now  it  is  uik' 
deniable;  that  if  the  conscience  of  the  Judge  in  Equity 
is  not  satisfied^  it  is  hb  duty  to  difier  from  the  Gomlnon-' 
law  Jud^ ;  and  I  remember  a  case  in  which  Lord 
Thurlow  was  not  satisfied  with  a  certificate  sent  to 
him  by  the  Judges  of  the  Court  of  King's  Bench)  and 
intimated  his  wish  to  Lord  Kenyon  that  the  Judges 
should  reconsider  the  case,  which  they  did,  and  unani* 
mously  certified  dontrary  to  their  previous  opinion. 

In  availing  ourselves  of  the  assistance  of  the  Judges 
on  this  occasion.  We  cannot  ask  them  directly  whether 
the  judgment  of  the  Court  below  is  right  or  wrong ; 
but  our  habit  is— ^Whether  a  wise  one  or  not— «o  to 
frame  a  statement  of  facts  and  circumstances  for  the 
opinion  of  the  Judges,  as  to  enable  us  to  avail  our^ 
selves  of  the  answ^ns  of  the  Judges  fot  the  decision  of 
the  case  before  us  i  so  also  we  cannot  ask  them  any 
question  as  to  the  equity  of  the  case.  Such  a  state* 
inent,  with  the  assistance  of  the  gentleman  who  now 
sits  near  me  (Mr.  Courtenay),  I  have  prepared*  The 
questions  arise  on  certain  words  in  the  will  of  the  late 
Mr.  Elwes,  which  runs  thus :  '^  I  give  and  bequeath 
to  [the  trustees],  and  their  heirs,  all  my  fineehold 
and  copyhold  estete  situate  in  Southward  Pfe^k  (the 
copyhold  part  whereof  I  have  surrendered  to  the  use 
of  my  will),  and.  also  toy  freehold  estate  at  Havtf hiU> 
to,  fo^  and  upon  the  trusts  in  this  my  will  expressed 
and  disclared ;  that  is  to  say,  in  case  there  should  be 
but  one  son  of  my  daughter  Emily  Duffield  by  her 
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^^  pIreBeiit  huabaiid  Thomts  Duffield,  who  shall  attain  1 828. 
^^  the  age  o£  twtnty^onfi  years,  upon  trust  for  such  son, 
•'*  his  heifaand  assigns:  aad  ia^ase  there  shoujid  be  two 
<<  or  more  sens  of  the  said  £<F.  Puffie^  who  shall 
^'  attain  the  age  of  twenty-one  yeai«>  then  >ln  trwt  fhr 
^<  the  second  of  sueh  sonsi  his  heirs  ^and  assigns  £cir 
^^  ever :  aod  in  case  there  should  be  no  son.  of  th€^  said 
^'  S.  F«  Duflkhl  by  the  said  Thomas  J)v^%M,  who  shall 
*^  atilain  the  age  of  twenty^one  yeats,  then  ^pon  trust  far 
*'  sirehofthedaughtera^ifany^ofthesaidBtF.Pa^eld 
^^  by  the  said  ThcHoarDufield,  as  shall  first  attain  the 
^*  age  of  twenty«^ne  years,  or  be  married  under  that  age 
.<»  with  the  conaent  of  the.traatees  <ur  trustee  for  the  time  ' 
being  under  this  my  will,  and  the  hehrs  and  assi^is  of 
such  daughter."  Your  Lordships  willobsetve  that  heme 
there  is  no  provision  in  terms  iqK  a  third  son,  but  only 
by  implication  from  the  words,  in  case  there  should  be 
w)  9(m,  then  leaving  the  estates  to  the  daughter,  Thep  * 
aft^  the  residuary  devise  and  bequest,  comes  the  clausp 
of  maintenance ;  and  the  w<^ds  w^  that  the  trustees  Maintenance. 
shall,  by  and  out  of  the  rents,  issues  aiid  profits  of 
ihe  freehold  and  copyhold  estates  by  this  my  will 
first  devised,  and  by  and  out  of  the  part  or  share  of 
and  in  the  said  stocks,  funds  and  securUies»  &c»  tp 
which  any  ohild  or  children  of  the  said  £.  F.  J)uffiQldi 
&0.  shall  ht  pr$sumptiveljf  entitled,  pay  and  apply  for 
-^^  the  maintenance  and  eduqation  of  any  such  child  ox 
-f*  children,  until  iAmf  shares  becoine  payable^  such 
«^  yearly,  sum,  &C.  as  tPth^vishoMldjBe4m  meet"  I  shall 
nail  yonr  Lonlsbips  attenticoi  presently  to  the  effect  of 
•thn  wcdia  <^  pcesumptively  wtitkd,"  but  m  the  meap 
4iflie  it  is  obvious  ;thajb  s^Rie  (Questions  ought  <o  be  put 
to  the  Judges  as  to  the  rents  and  profits  undisposed  of 
under  the  laesi^uary  devise  and  bequest. 
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1828.  The  effect  of  the  judgpmeiit  in  .Chaaceiy  I  have 

DUFFiELD    alr^dy  stated  to  your  Lor4ahips ;  and  one  question 
and  wife     ^u  be,   whether,   according  to  iaw,  it'  is  the  true 
DurviELP    construction  of  tjbe  will,  that- the  ^i^y^  sdn,  on  the 
and  ofheis.   j^^j^  ^^  ^  t€!Stator,  took  joi  immediate  vested  inte- 
rest, sulgiect  to  be  devested,  aad  to>all  :die  chai^ 
which  I  have  mentioned,  for  tha  a^itingetfcies  are  the 
same  as  to  all  the  sons.    You  will  loc^  at  this  clause 
particularly,  as  it  has  been  argued,  from  the  words 
**  presumptively  entitled,"  that  the  persons  so  entitled 
took  a  vested  interest.     I  confess,  that  firom  these 
words,  I  should  have  argued  the  case  the  otber  way ; 
and  that  the  meaning  was,  that  the  persons  so  pre- 
sumptively entitled  did  not  take  an  immediate  vested 
interest     One  other  question,  also,  allow  me  to  ask 
as  to  the  maintenance,  and  that  is,  whether  it  does  or 
does  not  belong  to  one' son  or  to  more  than  one/   It 
may  belong  to  more  than  one  if  none  are  entitled  to 
a  vested  interest  before  twenty-one ;  but  if  the  only 
son  is  entitled  to  such  a  vested  interest,  what  becomes 
of  the  maintenance  in  case  a  second  son   is  bom  ? 
He  is  then  presumptively  entitled,  and  not  the  first, 
and  you  cannot  take  a  maintenance  out  of  the  rents 
and  profits  of  this  fund  for  the  eldest  son.  Then  again, 
on  the  decease  of  the  second  son,  the  eldest  becomes 
again  entitled ;  and  then  if  a  third  son  is  b<»m,  he  be- 
comes presumptively  entitled,  and  if  the  eldest  is  under 
twoity-one  there  is  no  maintenance  for  him.    So  your 
Lordships  will  have  to  say  how  the  fund  for  nudn- 
tenanee  is  to  be  applied,  not  ausrely  out  ol  the  tents  and 
profits  of  this  property,  but  in  refer^ce  to  all  the  pro* 
perty  subject  to  this  disposition.    Then  another  ques- 
tion to  be  put  to  the  Judgea  is,  to  vthom  the*  rents  and 
profits  belong  uUiyt  the  niaintenaiioe,  in  case  your 
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'Lordships  should  be  advised  .that  the  decree  is  wrong 
as  to  the  yestiiig  of  the  interests ;  and  that  exhausts  the 
matter  as  to  the  Soudiwood  Park  and  Haverhill  estates. 
Then  as  to  the  codicil,  there  is  one  "quektiott  as  iJb 
the  revocation  with  inference  to  this,  ^  tri^ttei^ df  l^gal' 
devise,  fbr  the  cod^^if  ^^her  destroys  *ihe  'd^Vi^'  (H  the' 
residuary  freehold  property,  taking  it  6nt'(tf  ffie  ^srfeA^, 
or  it  does  not.    He  ^doe^  nbt,  by  Ae  codifcil,^d*vi^e  im- 
mediately to  the  soil,  btit  says  that  the  ^ole' intentiim 
of  the  razure  was  aiid  is  **  to  revoke  that  part  only  of 
my  will  whereby^  i  direct  the  sale  of  my  freehdld 
property,  which  Sale  I  accordingly  do  hereby  re- 
voke ;"  not  necessarily  taking  the  estate  itself  out 
of  the  power  of  the  trustees;  and  then  he  goes  on  to 
direct  that  the  son  of  his  daughter  who  should  first  attain 
the  age  of  twenty-one  j  should  on  his  attaining  that  age 
change  his  name  to  Elwes ;  and  on  such  son's  attaining 
twenty-one,  and  changing  his  name  for  that  of  Elwes, 
he  gives  and  devises  to  him  all  his  freehold  property. 
Thus,  it  will  be  a  question,  whether  the  son  took 
a  vested  estate  before  attaining  the  age  of  twenty-one, 
according  to  the  decree^  subject  to  be  devested  on  his 
not  attaining  twenty-one,  and  changing  his  name  for 
that  of  Elwes ;  or  if  the  interest  is  undisposed  of  till 
the  son  attains  twenty-one,  to  whom  does  it  belong. 
Then  the  question  will  be,  whether  the  declarations  in 
the  decree  are  right :  1st.  That  this  was  an  inmiediate 
devise  to  the  son,  subject  to  be  devested.   Sd.  Whether 
the  ^Qb'  took  any  interest  till  he^  atttaiaed  twenty-^one? 
3dly.  WhedieK  he  took  any  interest  tiJU  Jie  changed 
his  name  for  that  of  Elwes  ? 
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But  (L.  Gh.  J.  C.  BO,  on  the  2d  March  1809,  read 
in  the  House  the  questions,  with  the  answers,  contain-^ 
ing  the  unanimous  ppinion  of  the  Judges,  with  his 
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&wii  reftiom  fer  lie  condonotis  to  wUdi  Aey  liad 
come.  Tke  following  is  the  stHtemeBt  it  le&g^  ttkea 
from  a&  examined  copy : 

First  Question : 
'*  A^cofding  to  the  true  constmotion  of  the 
**  testator's  will  and  codicil,  as  above  stated,  would 
any  son  of  the  testator's  daughter  by  her  8ai4 
husband)  during  his  infancy,  be  entitled  to  the 
rents  and  profits  of  the  testator's  estate  called 
'^  fiouthwood  Parki  or  the  farm  at  Haverhill ;  or 
any  daughter  of  his  said  daughter  by  her  said 
husbandi  being  unmanied  and  under  the  age 
of  twenty-one,  be  so  entitled  during  her  infancy, 
'^  or  before  she  manned  ?" 
Wc  think  that  no  son  of  the  testator's  daughfe»  by 
iier  present  husband,  during  the  infancy  of  such  son, 
nor  any  daughter  of  the  testator's  daught^  by  her 
said  husband,  being  unmarried  and  under  the  age  of 
twenty-one,  would  be  entitled  to  the  rents  and  profits 
of  the  estate  called  Southwood  Park,  or  of  the  &rm  at 
fiayerhill. 

Second  Question : 
''  If  the  younger  of  the  said  faifant  sons  dliould 
die  in  infancy,  would  the  elder  of  rach  two  sons, 
during  his  infSEincy,  be  entitled  to  such  tents 
and  profits ;  if  he  would  be  so  entitled,  and 
*^  a  third  son  should  be  bom  of  the  testators 
^'  daughter  by  her  said  husband,  would  such 
'^  elder  son  continue  entided  during  his  infancy, 
''  or  would  such  third  son  becoming  asecond  son 
"  be  so  entitled?" 
We  think  that  if  the  younger  of  the  two  aons  should 
e  in  infancy,  the  elder  of  such  two  sons  would  not 
t  entitled  to  such  rents  and  profits  4uriM:iiis  xdumSf 
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tfnd  thttt  a  ihird  son  beoooiing  a  fleeond  son  would  not 

be   entitled   to  such  rents  and  profits   during^  his 

infancy. 

Third  Question : 

'^  If  no  son  of  the  testator's  daughter  hy  her 
^*  said  husband  Would  be  entitled  to  such  rents 
and  profits  during  his  infancjr^  and  no  datightelr 
of  the  testator's  daughter  by  her  said  husband 
Wouldy    during  her  infancy  and  before  mar- 
riage, be  so  entitled,  to  whom  would  the  rents 
and  profits  of  the  said  (wemises  belong  during 
the  infancy  of  such  sons  and  daughters  of  the 
testator  s  daughter  V* 
We  think  that  the  rents  and  profits  of  the  said  pre- 
mises would  belong,  during  the  infancy  of  such  sons, 
and  during  the  infancy  and  before  the  marriage  of  any 
daughter,  to  the  testator's  heir-at-law. 

Fourth  Quention: 
«  iTie  testator  having  given  such  power  to- 
**  Elwes  and  Chambers  as  aforesaid,  and  to  the 
*'  survivor  of  them,  out  of  the  rents  and  profits  of 
'*  the  said  premises  (by  his  will  first  devised)  to 
**  which  any  child  of  his  daughter  should  be 
<*  presumptively  entitled,  to  provide  maintenance 
<'  for  such  child,  and  there  being  two  sons  of  his 
^*  daughter,  infants  at  the  time  of  his  death,  can 
^'  Elwes  and  Chambers  execute  such  power  by 
*^  applying  part  of  the  rents  and  profits  of  the 
^*  Said  premises  for  the  maintenance  of  the  second 
of  i^uch  sons  in  his  infancy ;  and  in  case  he 
(such  second  son)  should  die  in  his  infancy, 
the  elder  of  such  sons  being  at  the  time  of 
^  Such  death  also  an  infant  and  an  only  son,  can 
*^  Blwes  and  Chambers  in  that  case  apply  part 
^^  of  the  said  rents  and  profits  for  the  mainte*: 
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"  nance  of  such  only  son,  daring  his  infancy  }* 
^^  and  in  case«  after  the  death  of  such  second  sod 
^^  in  his  infancy,  the  testator's  daughter  .should 
^^  have  a  third  son  bom  during  the  infancy  of 
^  the  testator's   daughter's  first  son,  could  the 
'^  said  Elwes  and  Chambers,    in  execution  of 
'^  the  said  power,^  ^PP^y  part  of  the  rents  and 
^^  profits  for  the  maintenance  of  such  third  son 
'^  having  become  a  second  son,  and  would  they 
"  cease  to  have  a  power  of  applying  any  part 
'^  thereof  to  the  maintenance  of  an  only  son ;  or, 
'^  supposing  there  was  an  only  son,  and  a  daugh- 
^^  ter  of  the  testator  s  daughter  unmarried  and  an 
'^  infant,  would  ^Iwes  and  Chambers  have  the 
'^  power  of  applying  part  of  the  rents  and  profits 
'^  for  the  maintenance  of  such  daughter  during 
"  her  minority  ?  " 
We  think  that  there  being  two  sons  of  the  testa- 
tor's   daughter^    infants   at   the   time  of  his  death, 
Elwes  apd  Chambers  should  execute  the  power  by 
applying  part  of  the  rents  and    profits  of   the  pre- 
mises   first    demise^    for    the    maintenance    of  the 
second  o/  such  sons  during  his  infancy ;  and  in  •  case 
fpch  second  son  should  die  an  infant,  the  elder  son 
l^eing  an  infant  and  only  son,  Elwei^  and  Chambers 
might  apply  part  of  the   said  rents  and  profits  for 
such  only  son's  maintenance  during  his  infancy  and 
whilst  he  continued  an  only  son;  and  that  in  case, 
after  t)ie  death  of  such   second  son  in  his  in&ncy, 
the  testator's  daughter  should  have  a  third  son  bom 
du?i^g  the  infancy  of  the  first,  the  {)ower  of  Elwes 
and   C)iambers  tf  allow  any  part  of  the  said  rents 
and  profits  to  the  maintenance  of  the  first  son  would 
cease,  and  they  should  apply  part  or  the  rent»  and 
profits  for  the  maintenance  pf  such  third  ^n^  and 
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tbat,  supposing  there  was  an  only  son,  and  a  daughter 
of  the  testator's  daughter  unmarried  and  an  infant 
Elwes  and  Chambers  would  not  have  the  power  of 
applying  any  part  of  the  rents  and  profits  for  the 
maintenance  of  such  daughter  during  her  minority.' 

Fifth- Question: 

"  According  to  the  true  intent  of  the  testator, 

is  any  son  of  the  testator  s  daughter  entitled  to 

the   rents  and  profits  of  the  freehold  estates 

mentioned  in  the  testators   codicil  (assuming 

that  the  legal  estate  in  such  freehold  estate  is  * 

thereby  devised)  until   and   before  he  attains 

the  age  of  twenty-one  years,  and  also  assumes 

'*'  the^ame  of  Elwes ;  and  if  not,  to  whom  do  the 

^  rents  and  profits'  of  such  freehold  estates  (as^ 

^  suming  as  aforesaid)  belong,  under'  the  true 

'*  effect  of  the  will  and  codicil,  until  a  son  attains 

**  that  age  and  assumes  that  name  ? 

The    Judges  are  ^  of  opinion '  that  no   son  of  the 

testator's  daughter  is  entitled  to  the  freehold  estates 

mentioned    in  the  testator's    codicil  until  he  attains 

the  age  of  twenty-one  years,  and  assumes  the  name 

of  Elwes  ;  and  that,  until  a  son  attains  that  age  and 

assumes  that  name,  the   rents   and    profits   of  such 

'estates  belong  to  the  testator's  heir  at  law. 

All  th^  Judges  who  were  present  at  the  argument 
of  this  case,  concur  in  the  answers  which  I  have  given 
to  the  questions  proposed  to  us  by  your  Lordships ; 
but  for  the  reasons  which  I  shall  proceed  to  give, 
I  only  am  responsible. 

These  questions  refer  to  a  cqdicil ;  .your  Iiprdships 
Will  observe  that  only  the  will  of  the  testator  has  been 
sent  to  us.    We  have,  therefore,  considered  that  the 
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codicil  referred  to  hj  your  Lordships  question  ia  ^tt 
which  appeara  in  the  printed  case. 

As  the  case  sent  to  us  states  a  resiibtary  clause,  we 
have  not  felt  ourselves  at  liberty  to  consid^  the  effect 
of  the  residuary  clause  which  appears  in  the  printed 
case,  but  have  formed  our  opinions  upon  that  which 
is  stated  to  us  by  your  Lordtehips,  And  it  not  appear- 
ing on  that  statement  that  the  residue  of  the  testator's 
fxroperty  is  devised  to  any  particular  person,  we  have 
said  &at  during  the  contingencies  the  estates  would 
descend  to  the  heir  at  law,  and  do  not,  as  in  the  case 
c£Stqphensr.Stiphetts(Cv^e&Temp.  Talbot,  226),  when 
the  residue  was  expressly  devised  to  Sir  Thomas  Ste- 
{>hens,  pass  under  the  residuary  devise  in  the  will. 

Tlie  estates  in  die  Soutfawood  Parii:  and  Haverhill 
fmUf  given  to  the  second  son,  and  ii  theie  be  only 
cne  son,  to  the  eldest,  and  if  there  be  no  son,  to  a 
daughter,  do  not  vest  until  a  second  or  only  son 
attained  twenty'^one,  m*  in  case  of  the  failure  of  male 
issue,  until  a  daughter  attained  twenty-one  o?  marries 
with  the  consent  of  the  trustees  appointed  by  the  wilL 

The  testatoi^s  other  freehold  estates  do  not  vest 
until  some  son  of  the  testator's  daughter  shall  attain 
the  age  of  twenty-one  years,  and  take  the  name  of 
£lwes. 

Until  these  estates  become  vested,  the  estates,  and 
the  rents  and  profits  derived  from  them,  pass  to  the 
lieir-at-law  of  the  testatcnr,  as  estates  not  disposed  of  by 
•the  will. 

^     Whilst  estates  r^oiain  contingent,  those  in  whom 

they  are  at  a  future  time  to  be  vested  have  no  interest 

in  the  estates,  or  the  rents  and  profits  of  such  estates. 

'     Such  estates  must  descend  to  the  heir,  if  they  are 

^«ot  given  to  any  person  to  hold  uotil.the  events  hap- 
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fea  on  whkli  they  are  to  become  vested.  This  point 
IB  too  clear  to  require  any  observation :  iadeed  it  was 
Qot  disputed  at  the  bar.  Testators  that  create  contm- 
gent  esti^tes  ofiben  forget  to .  make  any  provision  for  the 
preservation  ci  their  estates,  and  for  the  disposition  of 
the  rents  and  profits  in  the  intermediate  period  between, 
th^  deaths  and  the  vesting  of  their  estates.  In  such 
cases  the  estates  descend  to  the  heirs,  who,  knowiiig 
that  they  are  to  enjoy  them  only  £or  a  short  period,  and 
that  they  have  obtained  the  possession  of  them  fr<Hn 
the  inattention  of^  and  not  from  the  bounty  of  the  tes- 
tator, or  from  the  mistake  of  the  profesaiopal  man  who 
drew  the  will,  will  make  the  i^ost  that  they  can  of 
them  during  the  time  that  they  remain  theirs,  regard-* 
less  of  any  injury  that  the  estates  may  suffer  from  their 
conduct.  The  rights  of  the  different  memberif  of  fanu-< 
ties  not  being  aacertained  whilst  e^tatep  reoiaiii  x^on- 
tingent,  such  families  continue  in  an  unsettled  state> 
which  is  Qftem  productive  of  incqnvQmenqe,  ^ad  some^ 
times  of  injury  to  them.  If  the  parents  attaining 
a  certain  age  be  a  condition  precedent  to  the  vesting 
states,  by  the  death  of  their  parents  before  they  pre 
of  that  age  childract  lose  estates  which  were  intended 
for  them,  and  idiich  their  relation  to  the  testators  may 
give  them  the  strongest  claim  to. 

In  consideration  of  these  circumstanoes,  the  Judges, 
from  the  earliest  timoi,  were  always  indin^  to  decide 
that  estates  devised  were  vested ;  ^nd  it  has  long  been 
an  established  rule  for  the  guidance  of  the  Courts  of 
Westminster,  in  construing  devises,  that  all  estates  are 
to  be  holden  to  be  vested,  except  estates  in  the  devise 
of  which  a  condition  «pneoedeat  to  ihe  vjssting  is  Hp 
clearly  expressed  that  the  courts  caonpt  treat  them  as 
.vested  without  deciding  in  direct  opposition  to  the 
teimii  of  the  will.    If  there  be  the  least  doubt,  advw^ 
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tage  is  to  be  taken  of  the  circumsrtaiices  occasioning 
the  doubt;  and>that  seems  to  make  a  condition,  is 
holdenio  have  olily  the  effect  of  postponing  -^e  right 
of  possessicm.  To  accomplish  this  purpose,  a  dis- 
tinction has  been  made  between  the  adverbs  if  and 
wheriy  to  which  the  learned  of  oiir  language,  not  in 
the  profession  of  the  law,  would  perhaps  not  agree : 
upoii  this  distinction,  however,  many  equitable  arrange- 
ments of  property  have  been  made;  upon  this  dis- 
tinction the  titles  of  tnany  estates  depend ;  ^d  it  will, 
therefore,  be  the  duty  of  the  Judges  to  observe  it 
The  condition  precedent  to  the  vesting  of  these  estates 
is  so  apparent,  it  is  declared  in  such  express  terms  by 
the 'will,  that  no  ingenuity  can  explain  it  away,  no 
refinement  can  get  rid  of  it ;  and  by  holding  that  these 
estates  are  vested,  we  must  overthrow  the  case  of 
Stephens  v.  Stephens^  which  is  directly  in,  point  to  the 
questions  submitted  to  us,  and  the  authority  of  which 
wais  never  questioned.  The  state  of  the  affairs  of  this 
family  will' not  be  sooner  settled  by  the  artificial  con- 
trivance of  vesting  and  devesting  the  estates,  than  by 
keeping  them '  contingent  until  a  final  vesting  of  tli,em 
can  take  place  agreeable  to  the  disposition  made  by  the 
testator.  How  can  it  be  said  that  the  affairs  o^^.!!amily 
are  settled  by  vesting  an  estate  in  an  eldest  son,  and 
deSresting  when  a  second  is  born;  then  yeJKting^it'in 
the  second^  and  devesting  it  on  the  birth  ofa  pditl 
SOIL  and  death  of  the  eldest;  and  W' again  v/esnmr  it 


in  a  diujQ^'hter  when  there  are  no  sonisrana  d 

it  again  cfn  the  Dirth  of  a  son?    Tha  oiffy  emct  of 


by  making  9,  provuion  foe  the  chfldreQ^  however  im- 
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prudently,  and  however  much  in  oppoftition  to  the  i  d99. 
wishes  of  their  guardians,  such  marriages  may  be  con-  ^^^^^^ 
tracted.  The  uncertainty  of  a  provisu^  for  a  family  and  wife 
may  occasion  a  pause  before  the  most  important  step  ovrmio 
in  life  be  taken,  which  cannot  be  attended  with  last-  «ndo^"« 
ing  inconvenience,  and  may  prevent  lasting  nusery* 
Children  will  seldom  suffer  from  estates  remaining 
contingent  until  their  parents  attain  the  age  of  twenty- 
one,  as  few  to  whom  such  estates  are  given  will  have 
legitimate  children  before  they  are  of  age.  This  ob- 
jection, if  of  any  weight,  will  only  partially  apply  to 
this  case,  for  provision  is  made  for  daughters  who 
marry  with  the  consent  of  their  guardians,  and  die 
before  they  are  of  age,  leaving  issue.  As  the  testator 
has  not  made  the  same  provision  in  favour  of  the 
children  of  those  sons  who  are  to  succefed  to  his 
estates,  as  he  has  made  for  the  children  of  his  daugh- 
ters, and  the  younger  sons,  who  are  to  divide  with  his 
daughters  the  residue  of  his  property,  it  is  to  be  sup- 
posed that  he  did  not.  intend  that  the  families  of  the 
first  or  second  sons  should  inherit,  if  their  parents  did 
not  live  until  their  estates  became  vested.  Knowihg 
how  diflScult  it  is  to  get  at  the  intent  of  parties,*  when 
all  possible  care  is  taken  to  express  their  intent  with 
tlie  greatest  precision  in  the  instruments  made  by  them, 
and  what  different  interpretations,  from  the  different 
constitutions  of  men's  minds,  and  from  their  different 
habits  and  education,  are  put  on  the  same  words,  I  do 
not  mudb  rely  oh  the  intent  of  the  testator,  t  take  for 
my  guide' wnat  t  think  is  a  sounder  principle  of  de- 
cision in  a  case  wh6re  a  testator  has  expressly  secured 
wliai  he  Ibas  given  to  some  of  his  grand-children  to 
their  issue;  and  has  not  expressly  secured  the  freehold 
estates  to  the  families  of  those  children  to  whom  he 
^as  devised  them ;  namely,  whatever  his  intention  may 
VOL.  I.— New  S.  a 
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be,  that  intention  is  not  sufficiently  expressed  for  anjr 
Gwrt  to  act  upon  it^  when,  by  so  doing,  we  must  get 
rid  of  a  condition  clearly  expressed  in  the  other  parts 
of  the  will. 

It  is  impossible  to  say  that  the  words  of  this  will  do 
not  import  conditions  precedent  to  the  vesting  fhesei 
estatesr  The  estates  are  not  given  to  any  particular 
children  by  name,  biit  to  such  children  as  shall  attain 
the  age  of  twenty-one  years ;  until  they  have  attained 
that  age^  no  one  completely  answers  the  description 
which  the  testator  has  given  of  those  who  are  to  be 
devisees  under  his  will,  and  therefore,  there  is  no 
person  in  whom  the  estates  can  vest.  It  is  an  estab- 
lished principle  of  law,  recognized  by  all  the  cases  that 
are  in  the  books,  and  founded  on  the  nature  of  things, 
that  estates  must  remain  contingent  until  there  be 
a  person  .having  all  the  qualifications  th^t  the  testator 
requities,  and  completely  answering  the  description 
given  of  the  object  of  his  bounty  in  hiii'  ^HL  In 
Franks.  Frank,  8  Taunton,  145,  it  ii  ^aid,  «^To  tuake 
*'  an  estate  contingent  we  must  have  siich  'words  as 
^'  these,  I  give  the  estate  to  such  person^,  who  Aall  at 
''  the  death  of  P.  F.  be  the  second,  third,  or'fburth 
'^  SOBS."  The  present  will  has  the  substance  6f  Ihese 
words,  for  the  devises  are  to  such  only  sari  as  ^hall 
first  aitiin  the  age  of  twenty-one;  in  case  ther6  A*llbe 
two  or  imresonSf,  who  shall  attain  the  agiofiuftHt^-ane, 
thtti  in  li\i9t  for  the  second  of  such  sons  i  iheh'  iii  trust 
fori  sileh  daughters  as  shall  fimt  atttain  lh6'  ag^  of 
twiBfatyUrae'  years,  l^e  cddicil  givtte  th^^  estatfes  to 
that- mm  wh&shiaU -Arst  atbaia  tiie  d^  of  ttfretrfj^ohe, 
anl'6hfang«t4ri8  utinrti  td  GlWes.  "fit  JFH^£  V.  F^nfii, 
GJUm^.Nl.)  says,  ^  there  Was  k  atfn  in  '\sstt'  who 
'<  attBWiised  the  d^scriptJLon  in'tlie  wiU."*   A  dcttlCmgent 

to  a  fbst,  second,  or  other  soh  would 
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▼est  absolutely  ad  soon  as  such  son  sIioukL  coni^.  iotd 
being,  unless  there  was  a  clear  intent  expressed  iw 
implied,  that  it  should  renlain  contingrent  imtil  #i»fle 
later  specified  time.  In  the  case  submitted  to  «a  by 
your  Lordships,  there  is  a  clear  intent  e:iicpre86ad 'that* 
these  estates  shall  remain  contingent,  unti)  dt  be  aeen 
whether  one  or  wpre  sons  would  attain*  the  age  .of 
twenty-one  years ;  and,  if  there  be  no  ^ns,  whether 
any  -daughter  would  live  to  that  lige,  or  be  married 
witb  the  consent  of  the  trustees* 

The  testator  has  gpven  us  an  explanation  of  the  termg 
of  the.  devises  of  his  real  estates.  In  the  clause,  of 
maintenance  he  directs  his  trustees  to  provide  dudn- 
tenance  for  the  children  of  his  daughter  out  0f  the 
estates  or  property  to  which  any  child  4BhaU  be  pre* 
sumptively  entitled. 

A  presumptive  title  is  only  a  possibility  (  a  presutiip- 
tive  heir  is  one  who  will  be  the  heir,  if  no  cfae  having 
a  preferable  claim  be  in  existence  at  the  time  ef  the ' 
death  of  the  person  to  whom  the  preMimptave  heir 
stands  in  that  relation.  i 

When,  the  testator  speaks  of  his  gftakd^cMldvenas 
presumptive^  entitled,  he  must  be  understoAd  foaay, 
that  they  have  no  absolute  or  vested  interesti   - «'    ^^ 

In  ibi^  i^asiet  of  Stephens  v.  Stephens^  which  t 'have  ' 
alreadjr.ine^tipned  to  your  Lordships,  thevtestator  aftef  - 
giving  ^t^t,^  to  hi9  grandsons  Wflliamatid  Thomas^ ' 
devise^, tb^i^a^^nropqrty  ^^to  snch  0(&i$rt.sonrlefrthe 

t^d/i;p/  %j  ^mt^^r  ^^ry  iJ^pi^Wy  aerjah^tdd 

^apJW  1P»  Irtt^.  w  «#ifpf^ift^«^?rOfrty/yi«rs\^-> 
There,,-ip  §c^|;f^J3f  ^  djt^^CT??c«t  i*n^  .Wri«kS>rtrf^lthbr  t 
devise  i(i,^at^,c^i^  ^^^ip  ti^W  «  th^r  de^eS^Windtf  "^ 
conside^acliw    tbeiiwpa^jfpgj  ^jfvfWO^^i*  p4c<Ji«eJjr/4Jke 
sacme.    In  the  oase  referred  to,  the  J  udges  of  the  •  King'ii 
Bencli,  (Lord  Hardwickbeingtiienatthehead  of  that 
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)899Q  court,)  certified  that  the  vesting  .fm,Uia)c<QStat0:  WW 
^iTtti  i^j?^^^'  tiktilia  6anv  u^btMm,'f3m\M  att«in.|)ie  f^  of 
mtf"^;^  Weoiey^ntf  jf^eate.  Lord  -  OhaaoeUQP  T^bpt  made  a 
scFFTELD  %ef^''icbt^:diDg«  tx>  sthid  oertfficfite».iaaid  said  tbat  it 
^gti^^fl^'^ith'hi^  o^m  sentimeats^  wd  W  hoped  that 
^f ^Wtmlfl  6^  for  the  fotuve  a  leading easa  aa  thedeter- 
mination  of  questions  of  this  kind.  .  I  U4i^^  .^4t  his 
Loi<dshi{^'»  hopes  mete  realised ;  it  has  been  considered 
'hs  4  tendiiig  case;  and  the  impugnioig  it^  authority 
'would  shake  a  principle  of  law,^  on  which  the,  titles,  of 
maiky  estates  depend. 

''J>  k'Onfy  remains  for  me  to  take  notioe  of.th^  part  of 

thi^WiU'to  which  your  Lordship's  4th  question  relates ; 

ihkt'i^the  clause  'vvhich  gives  to  the,  trustees  ik^  power 

^46  p^o^ide  a  maintenance  for  ther  t  testator «.  grand- 

'  children.    The  words  of  this  clause ,  we  as  foUow^ : — 

^<  <And  my  will  further  is^  and  I  do  heretby  declare 

*^  and^  direet  that  the  said  Johxk  £lwe0>  and  jAbraham 

^^  Henry* Chambers,  and  the  survivor  of  t|^ei;i^  his 

'^  OKeeutors,  administrators,  -and  assigns  shall,  by  and 

''  out  of  the  rents,  issues  and  profits-  of  the  said  free- 

'^fhold  and  copyhold   estates,  by  this  my  will  first 

'^^'  devised,  and  by  and  out  of  the  part  or  share  of  and 

^  in  liie  said  stocks,  funds  and  securities^  and  the 

^^'  dsvidends,  interest,  and  annual  proceeds  thereof,  to 

^<  iwhioh  any  child  or  children  of  the  said  Amelia 

! ''  Maida  Frances  Duffield,  by  the  said  Thomas  Duf- 

^  fiidd»  or  by  any  after-itaken  husband  diall  be  pre- 

'•'^^  suKpliTely  entitled,  pay  and  apply  for  the.  main- 

Af  tenariee    of  any    such    child  or  children  in  the 

^^  m^amtime^  and  imtil  his  her  or  their  sharfe  or  portion, 

*i  Glares  or  portitmS)  shall  become  payable,  such  yearly 

i*  apmor-sumsof  mcttey  as  to  them  the  said  John  Elwes 

^**^9kd  Abraham  Henry  Chambers,  pr  the  survivor  of 

'<  them,  his  executors,  adpinistrators,  or  other,  the 
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^  trustees  or  trostee  for  the  time  being  of  tliis  my  will, 
"  dhall  seem  me^J^  / 

Hie  trustees  ar^  directed  te  esecutb .  ijm  vpow^r  hj. 

proTtding  a  fund  for  the  itiAiitteBiLiicee£^^cach.^^4y  P^ 
of  the  propetfr  to  Whvdi  such  efaild  is^  in.  ith^lax]|gv£{Kgp 
ofthewill,  presiimptttety>eiiliitl6d^  An^njijr^oiii^quld, 

under  Ae  will,  be  pr^suiiptivdj' entitled  to,3o|Ut^WP94 
Paril:  and  Hitverhill  ^stales. - 

The  testator  says  nothing  about  pvovidi^giap^iil- 
tenance  out  of  "^  the  estates  left  by  4he  codicil  to  the 
eldest  son,  beetemse  these  he  then  intended  sh(Klld  he 
sold.  As  being  presumptively  entitled  tO'ih^|3e.e^t9tos, 
the  ^nfty  Bifti  wouid  be  entitled  to  a  maintoMno^  out 
of  the  tents  and  profits  of  tiiem ;  when  his  pnesinaptiTe 
title  ceased  by  the  binfti  «f  a  second  son,  the  i  right  {to 
maintefiance  of  the  first  would  be  determined^  *  Qn  the 
birth  of  a  second  son,  that  sec^d  scm  Would •bwame< 
preraWpltiVdy  'feAtMed  to  the  Soutbwood  PfiCrk  and 
Hav^t^ll  ^ate^,  'dbd  it  would  become  the  dutjn  of  the 
trustee  to 'pitovid^  for  *  his  maintenanoe  and/edulAtion 
out  of  the  f^bt<r  '^  ^>those  estates.  Upoxt  ike  ^eath  of 
an  elder  ton,  aiid' 'the  birth  of  a  third,  the  seectod>iw»uld 
become  an'  eide^  son^aod  he  wcoild  eeaac^tabeip^fe- 
sumpt^rely  entitled  to  the  Soothwood  Paik  and  Haver- 
hill dsitat^i^;  a  presumptive  title  to  whicL  estates  wotdd. 
cottiilci^iieeritt  the^  third  son.  From  thds  period^ithls  son 
wht^  H^riA  btirh  tecond,  must  be  maintained  fdutlaf  Ihe 
esta««^^^itik^  f^  fbk  iisk^'  4Uid  thecot  Wnsllhitd, 
out  #  ikdk  ^i4ts^^tb^th&^49tibond;  /Thiscthanl^iai  die 
mdde%  ¥^e(i]A«&i^  kh%  ]»#^e]^>aUii6taU9pitipnOThto. 
evet'  a'^^iisiMicd  '^Sbd'^'b^oides'^an^fieide^  aubmqr  Son 
bebb'fe^^^di^  ^<I«d4iau^ht0ri(6tf^e^whnientitled 
to  a'^tliMisftykM^  ^mi'^^  i^^AMetn<w^ib«sliKi»  h  a 
soi^  fti'drii(^fe^,'i<$V^dA«f liwiowilt 
entitkd'iJtt(!iPthetb'i!ilil&llur&^^^^^  bit  may, 
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pierhapfl,  ocmir'to  yoiir'iLoi^kips,  that  these  dumges 
in  the'  ebceoution  of  the  power  of  mnaiii^MMHaoe  may 
MiltdegthieawtMWBiits  tmnecejgarjly  -coBiplicated^  Cmtrts 
of  jystice  are  not  to  consider  the  inconv^ni^ices  that 
ma^  fdknr'frpm  the  execution' of  {ipweiVy  aoeording  to 
thejtihiiDsi  by  which  Uiey  ase  cseaMd. 
iiW^eioan  £aad  nothing  in  the  ¥rill  Chat  wonM  Mrthoiue 
aoy  Geort  to  dispense  with,  an  ^cact  eomfxUance  with 
the.tennsiof'this  power;  and  we  theve€[iie  think  that 
itrflhodd  ibe  ooviplied  with  to  die  letter. 


j;  ' 


.♦J 


\Ebkm  (fiarl  of)  :-^This  was  an  appeal  ftoikiu  decree 
whi^  eaoHBi  before  this  House  immediatBly  from  the 
ViCB' >  Chaneellor's  CSourt,  without  any  intermediate 
appeal:  to  the  Jjosd  ChancdHor,  and  it  is  sattsfacteiy  to 
me  that  it>  did  ao.  I  entertained  an  opinion  that  the 
decree  was  founded  in  error ;  but  when  I  heard  the 
case  argued  at  the  bar^  and  found  that  distinctions 
had  been  taken  in  cases  subsequent  to  that  of  Stq^heni 
▼•  Stephens,  it  occurred  to  me  that  the  best  course 
ought  io  be  taken  in  order  to  have  that  matter  settled. 
I  felt  it  very  difficult  to  frame  the  questions  to  be  put 
to  the  Judges.  They  have  given  these  questions  their 
most  attentive  consideration,  and  their  opinions  have 
been  most  ably  stated  by  the  Chief  Justice  of  the 
Common  Pleas,  aind  that  leads  to  the  reversal  qf  much 
of  the  decree. 

I  concur  in  all  the  answers  which  have  been  given 
by  the  learned  Judges,  and  hope,  as  Lord  Talbot  said 
ci  StepheMy  v.  Stephens^  that  this  will  be  a  leading 
case. 

The  reversal  of  this  decree  renders  it  incumbent  on 
us  to  pay  very  great  attention  to  the  framing  of 
a  decree  that  may  be  proper  for  the  case.  I  particularly 
thank  the  learned  Judges  for  their  answers  to  th^ 
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questions  as  to  die  mafatenfmce^  and  I  hope  tl^afc  we 
'shall  now  be  enabled  to  make  a  deoree  thok  yail  do 
justice  to  all  the  parties,  and  be  leputa^bk!  to  this 

Housew  "         1  •'•♦   *  ,1'^  .1 

There  are  two  ways  in  which  we  anayptoee^di  Tha 
one  is  to  state  the  law,  and  remit  die  case  to  tin  Court 
of  GhoMeij.  to  apply  it^  The  otber  i%  tiant  ym  yMir. 
selves  shon^  pronounce  the  decree,  and  propose^it  in 
the  very  form  in  which  it  is  to  be  carried  into  cxeoii- 
tion.  This  latter  course  will  save  some  trotible^  said 
may  be  the  most  wholesome,  and  I  think  my  time  will 
not  be. ill  bestowed  in  framing  such  a  dedree  inthis 
case,  as  I  think  ought  to  be  read  in  this  lioose*  With 
this  view  I  propose/  that  the  furth^  considBhklioi»>of 
the  case  be  a<]^oumed  generally,  with  the- onderMaod* 
ing  that  the  a^'oumment  shall  only  be  for  a  very  ^hort 
time.  >•' 


318 

BVffnLft 

WMliMlitrt. 


r   t 


♦      I 
I 


.'r 


24 


330  CASES  IN  THE  HOUSE  01.  X0IID8 


1828. 


TrusL 
ExecutioDy 


a, /i.  jfa.  under  which  nis  effects  id  his  maDsion  bouse  at  R. 
'^^'iti^^mten:    TfoticetJb  the  sheritfthitlDl^ had,  *>tt«  years 
bcfibre^tcemJb^^d /hit  estates  Id  tlie«iktidlteAo£M.A«aiii 

(I 

s^Mfloi^'&nd'Ahe  sheriff  relinquisheft  4he  gDods.  F.  and 
^^  B*  fi|9  tt^eii;  Bill,  and  obtain  production  oi^t  ixust  deed, 
from'  which  it  appears  that  D.,  unaer  the  deed,  is  en- 
tided  -feo'to  atihuitjr  or  yearly  rent  out  of  all  the  estates,  of 

P.  and  B.  sue  out  an  ekgit  directed  to  the  sheriff  of  R.  who 
delivers  to  P.  and  B.  lands  in  that  county  on  which  the 
aiinuilty  is  charged,  to  the  amount  oT  a  moiety  of  the  an- 

.  ikuity^  But  P.  and  B.  being  adviasdrtfaft  tb^y  could  make 
nothing  pf  this,  on  account  of  the  trufit,  proceed  with  the 
suit  in  equity,  and  obtain  an  order  restraining  the  trustee 
from  paying  any  part  of  the  5,000/.  to  I>.  without  resenring 
.wbftt  fasid  been  found  competent  by  the  Court  to  answer 
the  demand  of  P.  and  B.  till  the  hearioe  the  cause,  and 
further  order.  From  that  order,  D.  and  the  trustee  ap- 
pealed^ but  the  order  affirmed  in  Dom.  Proc. 


PLASKETT  and  Brett,  wine  merobantSi  Wcstminsler, 
in  M^  T.  181 7;  d>tained  jtidgment  im  England  agaonst 
Lovd  Dillon  for  898/.  10^.  and  costs^but  Lord  Dillon 
liayiag,  aB>]fiir  as  they  kn^tr,  no  avctilaible  property  in 
iBngiaiid,  and  he  himself  being  resident  abroad,  they 
ittstitttted  pToeeedings  in  Ireland  on  the  jndgmaati  and 
ExecTtiol    ui  T.  T«  181 9>  obtained  judgment  in  the  Court  of 
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King's  Bench  there,  for  lOOU /.  Irish,  and'97/;  €0flt8,       ism. 
and  on  that  judgment .  a  ^/feri  /hew  issued  to  the  ^^^[TwtioM 
sheriff  of  Roscommon,  who  s^zed  the  effects  in  Lord   mm)  botub 
Dillcm's  mansion  hoji^  f)^4^S^^  ^  ^^^  county. .  ruMzn 

Soon  after,  (December  1819,)  notice  in  writing  was  /**  *•*"• 
served  on  ike  Ifieritf  tliat  tlie  ^dT^^s  fiSS;  ^jPa^deed'^K^ ' ' 
dati^i4<i^vJuly  18]4.¥Q«ft  MsigA«bteili[eca|qifilant 
Ch vlea  Btttler,  and  two  qthier  4jrm?tees  ^ijtr,  jf^^  J^f  nefit 
of  Lord  Dillon's  creditors,  and  were  then  in  their  posr 
se$i»on,  id  «MSe<)tience  of  which  th^'^^^'fe&ir 
quished  the  pqissea^ion.  The  plain^ifis  0;es|)i9n4$nts) 
thea  sedichedi  the  Public  Registiyi  >  Office  iis  tlhdblin^ 
and  &uiid  that  by  an  indenture  dated  the  ^t^'july 
ISld,  Lord  Dillon  had  conveyed  hi3  reaj,  est^^QSriff  ^^^ 
conxnties  of.  Mayo,  Roscommon,  and  WestmeaAy^and 
assigned. his  effects  (including  the  effect;s,in  qUe^ion) 
to  trustees,  upon  trusts  mention^ .  i^  ;9Xi  ii^nture 
bearing  even  date  with  that  which  was  set  foit^  in  the 
register..  "     ,..  \    .'  .  .  i 

The  pkuntifis  .then  <13th  July  ISi^Oi)  ^]#d  Aim  bill  Biu,  isso. 
in  Ohancery.  against  Lord  Dillon  and  the  trustees,  in 
which  after  stating  the  facts,  they  piuyed  tl^^tt  the 
respondents  should  set  forth  the  cont^its  Qt.ik^  ttrust 
deed,  and  that  the  plaintiffs  might.be  at  liberty  to 
elect  whether  to  accept. its  provisions, ftixd  t^atif they 
should  not  jelect  to  taJce  under  it,  it  jnightibQ  dmlftred 
void,  as  against  them,  &c. 

From  the  answers  of  Charles  Butler  (July  1822) 
the. surviving  trustee  (the.other  two  having  Eil»l/faif<ire 
ansirer)  and  afLordDiUoin«it)app€l8ured1^tihel4hole 
of  I  his  LordahipV  estates  in  the  counties>«df  ftoBCoiti- 
moU)  vWestmeath^  and.  TA^iyo  t  in  Irekind^  ^ffd^Ae 
county  of  Oxlbdrd  in  England,  ^with  the  fun]&tuiiQ»Lt&lc. 
ia  .the.  mansipn  houses  were,  by  indenture  tidated^  the 
4lh  Jiuly  181Sy:c(mirey«d  aDda«&i^ed  to^thd  tnkstaes 
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for  a  term,  for  the  parpneivt  cf  tbe  crediton  of  kis 
Lordskip  who  resided  abroad,  and  to  whom  an  annual 
i«nt-cfhsurge,  payable  oot-  of  the^  kndB,'Jto«  was  reserved. 

Thi  pilaintifls  who  hftd  till  tbM^  no  ftbtiee  of  the 
trasftj  and  never'  agl^ed  to  it,  ^ifi<  Noi^^eAiber'  14S8  sued 
oat  an  ekgit  on  their  judgment,  directed  to  the  sheriff 
of  Roseottimte,  whd  relumed  Aftt  tile  trasiee  was  in 
possession  of  tiie  i^nt-i^harge  of  9,000/.  ^payable  dvt  of 
die  lauds  in  Roscommon;  in  trust  for  Lord  ^DiHon, 
and  that  he  had  delivered  a  moiety  oP^  yent  to  the 
pliointiffs. 

But  the  plaintiffs  finding*  they  co4ld  have  no^  ad* 
vantage  from  this  without  the  aid  of  equity,  tited 
a  supplemental  bill,  in  which  they  set  forth  ^e- trust 
deeds  at  length,  and  prayed  in  the  ak^mative,  tikat 
a  receiver  might  be  appointed  to  recei^  the  rents 
and  profits  of  a  moiety  of  the  lands  specified  in  the 
sheriff's  return  to  the  ekgit^  to  the  extent  of  a  moiety 
of  the  5,000  /.  and  that  the  plaintiffs  might  be  paid 
the  same  or  a  competent  part  in  satisfaiction  o£  their 
demand,  or  that  a  receiver  might  be  appmnted  to 
receive  the  rents  and  profits  of  the  whole  of  the  lands 
and  premises  mentioned  in  the  trusts  deeds,  and  that  a 
competent  part  thereof  might  be  applied  to  the  payment 
of  the  charges  having  priority,  under  the  trust,  to  the 
payment  of  the  5,000  A  to  Lord  Dillon,  and,  aft^ 
satisfaction  of  such  prior  charges,  that,  a  moiety  of  the 
5,000/.  or  a  competent  part  thereof  might  be  appKed 
in  payment  df  the  plaintiff's  claim. 

Before  answer,  the  plaintiffs  (Jih  Deeensber  18M) 
obtained  fix»n  the  Master  of  the  Rolls  an  order 
of  reference  to  the  Master,  to  approve  of  a  receiver 
of  such  a  competent  part  of  the  5,000/.  as  would 
be  sufficient  for  the  purposes  of  the  rights  of  the 
plaintiffs;    and  the  Mast^  was  directed  to  Tep<urt 
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wluit   would  be    t«  eoxnpetant  part<     .Th«   Master 
reported^  tbftt  ha.  bod  approved  of  a  r^e^eiver,  and  loaDDitiow 
that  1,31^0/.  Arj^ear  ,wa«.  a  QwipetQot,,ipi0  .of  tbe    •qcIbuti.se 
moiety  of  tbe  5,000/.   aryew,  and  this,  icgport  wajst     ^x^^tt 
confirmed^by  hm  Honow,  by  aa  order  of  l6th  Def^en^    ""^  •**"• 
l>erl824.  .     ,  ,     ..  SSibec 

His  HooouFi  w  appljicatioQ  by  the  plauitifi§| .  made  ^®^^' 
an  order  (Ut  February  1835),.  by  which  'the  .trustee,  orfer,  utFcb. 
Chaal^  BuUer,  ,wa«  restrained  til)  answer,  and  further  ^^^' 
order,  fsoip  paying  the  1,250A.  t^  Lord  DMIob,,  or 
making  any  payment  to  him  out  of  the  5,000 /Lj  witb^^ 
out  reViinii^  sufficient  to  pay,  the  1,850/, 

ThetTiustee  having  answered,  he  appUed .  tp  .  tb^ 
Lords  Qoimnissioners  of  the  Great  Seal  i|i  If elai^d  to 
remove  the  recejiver  and  the  restraint,  and  the  plaintiflb 
applied  to  have  both  continued,  and  thereupon  the 
Lords  ConunissionerB  made  an  order,  37th  July  1835,  ^^'^ 
coBtinfuing  both  till  answer  by  Lord  Dillon,  and  further  i8S5. 
order. 

After  answer  by  Lord  Dillon,  the  Master  9f  the 
Rolls  made  an  order  (14th  December  1835),  continu^ig  Order, 
the  restraint  till  hearing  of  the  cause  and  fiuther  i8S5.  ^ 
order;   and  on  appeal  from  this  order  to  the  Lord 
Chancellor,  his  Lordship,  by  order,  4th  February  1836,  Order, 
affirmed  that  of  his  Honour.     From  this  la3t  order,  ****  ^**»- 18««- 
and  preceding  orders  mentioned  in  it,  the  defendants 
appealed  to  the  House  of  Lords,  praying  that  the  Apped. 
orders  might  be  reversed.  It  was  stated  in  the  answe]:S| 
that  Lord  Dillon  had  accepted  of  3,000  2L  a-year  instead 
of  ^|0PO/.»  tp  which  he  was  entitled  under  the  trust. 

Sugdm  and  Lj^nch  for  Appellants : — The  sheriff  had 
no  right,  under  the  el^it^  to  sei^e  the  rent-charge,  but 
only  the  Imds  out  of  which  the  rent  issued ;  and 
neither  by  el^it,  oor  ^eri  facias,  could  the  sheriff  of 
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18^.       I^ascozEiinc^  seize  rents  issuing  out  of  so  many  estates 

wmT^QN  ii»lE^iw4.,and  Ireland^  and  furniture,  and  other  goods 

Slid  but;,«r    i^  ijiflf^^t  x*opntries  and  counties.  Equity  never  illows 

plask|:tt     a.,i^^itor  toproc(^^(|i|agai^st  parties  and  estates  piece* 

«ndB*.wT.    pj^^j  J  ,^d  ^1|  th^  trustees  ought  to  have  been  parties, 

1^  ^\  ^e  jjroppjTty  ought  to  have  been  proceeded 

f^if^    The  supplemental  bill  prays  another  kind  of 

^l^ef  jtj^an  tjb,at  prayed  for  by  the  original  bill,  and  Is  in- 

pcj^slsfept  with,  it.   A  term  of  thiia  kind  caimot  be  t^en 

i^.^^cution^  fl^r  can  the  sherifif  by  elegit 'seize  stich 

cj>:n^pl^ated, trust  estates :  Scott  v.  Schotey,  8  East,  467; 

^f(^f  (T  v^  Sf^ftplof,  4  N.  R.  461 ;  Doe  d.  Hully.'Green^ 

hiUy  4  Bam.  Aid.  684;  Bolchy.  Watt.l  P,)i^ms.>44; 

Burden  V.  Ketinedy,  3  At.  739 ;  Shirley  v.  Watti  ^  At 

jppO ;  j  ^j[]fg  v.  ^arissal,  S  At.  192.    The  result  of  all 

fhf^  authorities. is,  that  a  isuitor  must  proceed  as  f&r  as 

h^e..cap  8Jilf;W,  before  he  applies  to  equity:  and  hAre 

thif^^ff^f^/dficf^  yrps  as   inept  as  the  elegit.      In  'the 

^f s^t^p^acf ^1  ^th^  pji)perty  is  not  the  subject  of  execution; 

^d^n^^^j^^QU^  place^i  one  estate  could  Aot  be 'taken 

^j^i^oyj^  tij^jj;e;pt,    The  sheriif,  under  the  fi.  fa.  ought 

if?  ftl^^^dE^I^.^P^^  P,^^f^  ^ona;  and  to  the  elegit,  that 
^^cgi^^j^fl^  J)e  executed;  but  he  dpes  execute  it, 
^ , jagdj ^ivj^rs j  tlie  land.     [Lord  Chancellor: — Itii^  i^li- 

,ycp[y^^s,j5»p^^a]|ps()lute,  but  only  preparatory  to  a!n*  plS^*" 

^^^j^^^T-^qthef  I  point  is  the  absence  as  parties  not 
:i?^W^^^^  ^^*  also  of  the  creditok  ent^^^ 

o%J9Pl.<li^S^^W^on  of  this  fund,;  that  k  thej^igir- 
^  J^Wfit^RW^^r^or  the  rule  inequity  js,  tha^a  su& 


this^  ^a^  if,  the  Court  permits  a  jud^ent  creditor  to 
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proceed^  lie.  must  bring  t>efore  the  Coutt  all  the  parties 
interested  in  the  suliject,  which  is  not  doti^'hei*.  The  td^TiMLLON 
interest  pf  t.oj:dt)ilIon  was  so  much' ttifcc^efd^iltt  Witti  V^it^Tw* 
that.of  the  creditjors,  and  of  Lady  Dillon,  ^^i  iilr  tnust     jfiaskett 
be  cited,    6efofe  a  r^cdvej:  can  p^p^riy'b<ri]^poifttfed,    ^^*""- 
the  CouH  must  see  prptty  dearly!  'tlitit  1l!he* '.iesittt  ttitist 
be  fs^yourjE^b^e  to  tiie  claims  of  tlje^  ^pplictult.   lH^  i^tAn 
imjpouja^ed  is  ie^lso  enormous  for  ^  debt  ^otihnhg  With 
interest  oi^ly  jtb  1,000/.    There  was  no  evidetlcb  bete 
th^t  the  sheriflTs  return  was  filed,  and  this  was  i^'^dbflbct 
whic|i  w^  4^cisiye  of  the  question.     Vld.  Ka^Hkhot- 
tqm  V.  B^^hy^rstj  2  M.  SeL  5&5\  Fetmlng  V.  -lyurhhm, 
1  Bam.  4Jd.  43.      , 


r 


\K 


Hornc  and  Parry  for  Respondents  :^ln  the  first 
pVce  this  trust  deed  must  be  considei^ed  aid  a  frkud 
upo^  the  creditros,  who  knew  nothing  of  it,  and  did 
not  come  in  under  it,  and  this  upon  a  prilidipl^  of 
great  importance  as  between  debtor  and  clreditor, 
which  is,  that  an  insolvent  debtor  shall  not,  b^ a'  deed 
of  his  own,  be  allowed  to  take  his  property  otit  of  the 
hands  of  his  creditors ;  and  there  is  nothing  ib  this 
case  to  take  it  out  of  the  ordinary  principles  of  equity. 
It  appears  from  the  recital  of  the  trust  deed,  that  'Lord 
Dillon  was  an  insolvent  debtor;  and  if  he  wks ' hot 
before,  that  deed  made  him  so.  If  the  property  tras 
tangible  at  law,  it  was  made  intangible  by'  the 
debtor;  and  where  a  debtor  for  the  purpose  of  defeat- 
ing a  bond  Jide  creditor  converts  property  whldi  H^ras 
tangible  into  that  which  is  not  tangible  at  IdW,  entity 
will  make  the  propertjr  available  to  llie  crcflltbi'.  'The 
original  bill  was,  no  doubt,  defective,  bec!aikse  'the 
respotidents  were  unacquiunted  with  the  cdiitents  of 
the  trust  deed  ;  and  when  they  saw  it,  they  amended 
their  bill.     As  to  the  objection  from  want  of  parties. 
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1828.  Butler  was  the  only  surving  trustee  at  the  time  of 
tonTDiLtow  filing  t^^  bill,  and'  if  trustees  were  afterwards  appointed, 
and  BtnxER  they  might  be  made  parties  before  the  hearing  of  the 
PLA«t«rr  cjause.  The  question  at  present  was  merely  respecting 
and  BK«tt.  jjjjg  interlocutory  order.  As  to  all  'the  other  parties 
interested  under  the  trust  deed,  the  respondents  wanted 
no  relief  as  against  them,  and  they  were  not  necessary 
parties.  The  relief  prayed  for  was  merely  against  the 
5,000  L  per  annum,  which  Lord  DlUon  had  retainjed 
for  himself.  They  say,  the  sum  impounded  is  mon- 
strous ;  but  they  forget  that  it  is  necessary  to  impound 
at  once  a  sum  sufficient  to  pay  the  debt  and  costs, 
because  the  whole  fund  must  fall  on  the  death  of  Lord 
Dillon.  The  order  now  in  question  leaves  untouched 
the  interests  of  the  other  creditors,  and  in  that  respect 
it  IB  clear  of  all  difficulty.  The  application  was 
merely  to  prevent  the  trustees  paying  over  this  money 
to  Lord  Dillon,  while  the  cause  was  depending..  It 
Wrtsi  no  principle  nor  practice  of  a  c6urt  of  equity  not 
to  appoiiit  a  receiver,  unless  it  saW  that  the  'result 
would  in  air  probability  be  favourable  'to  tte  applicant. 
It  wa^  ebougii  that  the  matter  was  unc^rtain^'ap^'tl^a^ 
them  was  ia  danger  that  the  fond  might  be  lost.  'Hieli, 
they  say,  the  elegit  is  good  for  nothing.  '  Adniitt^ : 
it  is  enougti  that  we  sued  out  the  ekgit  to  entitle  us 
to  proceed  in  equity.  Mit/ord,  102,  Sd  edjj  |ii^i 
on  thik  point,  the  case  of  Vanderton  v.  Miller .  (not 
repotted),  'decided  by  Lord  Eldon,  was  anotler 
auffhOrity. '  'They  have  insisted  that  this .  property  is 
not  a  sofbjjedl  for'an  e/e^?Y;  that  is  a  point  whici  we 
don^'lf  iiifeari  to  aifffue  with  them  •  we  ionceae  tne  poiot 
to  Ihem,  and  we  say,  that  as  the  insolvent  debtorr  ha$ 
renfferea  nis  property  not  tangnble  by  elesiL  we  are 
entitled  to  proceed  aga,inst  hun  in  equity.  Then  t|iey 
say,  thai  we  ought  to  liaVe  made  the  prior  incum- 
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brancers  parties,  and  offered  to  redeeia ;  but  that  is  toot       1898. 
iiecessary^  because  we  are  not  agitating  any  qiiestion  ^^^p  012^,^ 
with  them.  There  is,  in  truth,  no  redeemable  interests   •»<*  butleb 
under  this  trust  deed  ;  and,  at  any  rate,  even  in  bills     ?la»kett 
to  carry  into  execution  the  trusts  of  a  will,  it  is  not         ***"' 
necessary  to   make  mortgagees  parties,    unless . .  the 
plaintiff  means  to  pay  off  and  foreclose.    The  Court 
appoiiits  a  receiver,  with  directions  to  keep  down,  the 
interest  of  the  mortgages.    They  say,  that  the  interest 
of  Lord  Dillon  is  so  mixed  up  with  that  of  the  creditofs 
under  the  trust  deed,  that  they  cannot  be  separated  ( 
but  the  &ict  is,  that  Lord  Dillon  \b  entitled^  uadef,<ihe 
deed,  to  5,000/.  a-year,  without  deduction,  and  if  he 
has  accepted  less,  it  makes  no  difference  in  •  the  argii-^ 
nient     [Lord,  Chancellor: — ^The  prayer  of  your  bill 
goes  to  affect  the  estates  in  England  and  Ireland,,  in 
which  the  trust  creditors  are  interested.  .Suppose,  then, 
that  we  npw  cpnfirm  this  order,  and  the  Ccnvt  bdow 
should* )Se  of  opinion  that  the  creditors  should  be. par* 
ties,  why  t})ien  they  will  be  bound  by  an.ord^r  to.w)^ch 
they  were  ho  parties.]    This  order  affeots.  th^.ng^  fOf 
nobody  but  lord  Dillon.    Scott  v.  Schoksif  9  ^  £!wt> 
W7,  apd  jSt^den  v.  Kennedy,  3  At.  739,  aie  wij^  u«u . 

The  reasons  stfited  on  the  parts  of  difs  ^pfi}l»J»!t^  for 
th^^'  reversal  pf  the  order,  were : 

list.  B^cayse  the  said  annual  payip^ent^^f  .5^QpO/, 
bdiiig  merely  an  aHow:ance  by  *be  p^rmi^sioU  pf  ,t}^ 
general  body  of  creditors  payable  out  pf  funds,  9^|»fj^ 
by  ec^tafcte^  terms  of  year^ ^and  chattel^  j^ftjf^y^^jp^nt  \ 
theMt'o^'roany  prior  chare;es.;,i8  of  jjpij^ip^  ^{^  ^^ 
tendSble  ajf  law,  aijd  not  b^n^  e^tcji^dibLB  at  \m^  ^i^flfjt 
extfeMbfe '  m  ^eq^^  ^%^\ty  on^yjif^J^- 

ferfe'i'  Wfiete^^l^e  subjecir 'matter  wouM  be  lUJbkjljQ 

'♦  'T  •  f       '        iL  iP'I'i'       »'        ^  till       '  t       ' 

exi^iiti^ii  at  lawj  it  d  fbrmal  impediment  were  renp^ed ; 
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but  «a  4e0ree  t^ieh  cotiU  be  jkonoimced  ootild  re« 
mwe  ikt  ivpedkaeote  wkich  preTent  Uie  wd  annual 
aUowdnce.of  AyOOOI.  fieom  being  liable  to  an  execution 
at  bur,  Mff^aa  a  cowrt  of  equity^  by  analc^  to  the 
legal  remedy,  give  equitable  relief ;  whereas^  in  this 
caie^  4tito'6iibjiwt,  ibom  its  natoie,  is  no  more  aabject  to 
legal' eatecutioiia  tkan  bank  or  goTemment  stock. 

flkL  iBMBOse,  ccmsidering  tke  judgment  of  tbe  re- 
sp^ndftnta  .as  a  lien  on  the  reyersionary  ivettfadld' estate 
of  Viscount  Dillon,  the  only  remedy  •  to  which  f^pon* 
desks  aM  entitled  in  a  court  .of  equity,  <«  that  of 
S}j3^  a  bill  to  redeem  the  several  incumbvatvces  prior 
to  tbe  .life  ^staAe  of  the  appellant  Viacount  Dfllon,  and 
thsi  aeveial  prior  incumbrancers  thereon,  including  the 
deMwds  of  the  creditors  who  have  executed  theaaid 
indeii^uB^'  and.  then  to  stand  in  the  place  of  snch 
incumbraBeers,  tacking  their  said  judgment  deb^  and 
to.  foreclose  the  life  estate  of  the  said  appelfoat  Visccmnt 
DiUotn^  .and  which  remedy  the  respondents  have*  not 
sought  by  either  of  their  said  bills,  and  have  not  by 
either  of  tbem  offeied  to  redeem  the  said  pvior  in« 
Guiabrismn. 

.  3d.  Because,  if .  even  the  said  annual  payment  of 
5,000 /L  .was  liable  to  execution  at  law,  the  allied 
retUni  of  the  sheriff  on  the  said  writ  of  ekgit  has  never 
been  fil^d,  and  the  respondents  have  not  supported 
tho  statgnieafts  contained  in  the  said  suppdemetttal  bill 
re^aetmg  the  said  ekgit ^  inquisition  said  t^Mft^  hj 
evHMueo* 

4tb.  Because,  suppottng  the  sheriff  to  have  iMde 
such  retam  as  in  the  said  supplemeiEital  bill  is  men- 
tioMdj  such  return  is  eironeous  and  uncertain,  and 
because  the  said  writ  of  elegit  was  only  directed  to 
the  shmff  of  the  coimty  of  Roscommon ;  whereas  the 
said  annual  payment  is  payable  out  of  lands  in  the 
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several  ooi4M»Mueife.^a]M  dad  W«8tniaiitb3ift>irefandf       ism. 
and  of.  Osfiardifin :£oi^^ifi,^-is/ii«lii«ft>^giil>iof4baii';^^[^'^^y 
in  the. 8a>d  county  Dfc.B<«nfjii«Bit/  •ftduJbdtout'O^liM ->«"t  >(^<^'» 
said  chattels  iia  jtha^  said  oesnties'^^-  HbsMinaMii  And-  *  rhAtttn 
Oxford.  ..'./^w     f  -^v   .   L-U'.'  I..y  (•««■»»«• 

5tk.  £lc)cauW'.it  is  'imt  .uW'tGi4ip|Htefe4  -rM^Ter 
on  interlcBDutoryf  motimi,  except  .whete  Ae^ mifai  wn^   . 
by  the«bill  is  i  miohi  that «Aere  can  be  but  Utde*  doibt- 
that  awhirfilic^iwjilfae  gnuited  at  die* healings  er kr 
caseo^firaA^Mdoiajilieiu.-  ^  .i.   .    .  .«  '     -"./.'// 

6thk.. BeeauMid^^siid several  orders kai/^ebeeii vnadie 
in  tfa)]  ^baeiMdiQf  the  several  mortgageeii  aftd  miraMi^  • 
braQcer9>'itl?i^rf(tD«.lhe   life  estate  ct  Ae^^appieilktift" 
ViscouatiDilhwl,  sad  of  the  several  lacambraii^es'^iipotf 
such  U£ei^^atot€^  ttod  of  hiis  bcmd*  juAgment;  and  tAmfkf 
conitrafit  ereditofs  Ivrfaor-have  executed  tHe'^aid^  tm0 
deed»  and  of  1^  oliher  two  trustees  of  Ae  ^aid  infleft-^ 
ture ;  .w^A)^^  J«Vinl>iffiital  of  the  lands^  ootatakied'  'ik 
the  s^d,«bienff^s  alleged  return  is  not  slifibieufcito  bMJ^' 
dowA  ti^  f^vwalohaiges  thereon  prior  to tfafe  iHfe  eAAte 
of  the  t(9ifnMt<^Vistx>unt  Dillon,  lAd. the; charges  km'  ^ 
such  life  estate  prior  to  the  said  annual  payiMMief< 

The  i|tV<Mt  statdd  ui  the  case  for  affiniuag  tiie  order/  ' 
werg  ;.riTr  i' .  i1  :...»  't  •   ■•  '  j-  'f'^  "-^  'niOi. 

l^].T^fe$p0ndents  were  not  parties  toy  andlfatia^  <> 
nevefH^SIlMM^  ipt  en  assented  to  the  trasCi  dMb  ydoAtt* 
whii;^  1j|fi^fflp^;iipt^L<i|Kl  ];)iUon,  taentilkdTtb  tlttTMkir 
annuity  of  5,000  /.,  and  a  debtor  cannot  by  cottMutt^  ^  ^ 
withi^lf^Q^^f^hiA  (trpAHersrttiqBkfiee<|ifMrvtH<taL^^ 
any)^|^t4i^||i9t^«Sl|i>Bilb%lf(isdiUk<io<ribef3kd)te 
dem4|f)fi9ft/9^i]^(/ot|MiB  oiodilnm'^esfiicrtfalr  Ulw^noit^iiP'  <^ 
equify^ -,f . /m|.    ^Imi«  •'«'/  ^':-J^^^  ^^  ^'^''^  ^' '^'^  fii(t -iruij »-«!. 

2di,  (f  ^wi4Maim(7^fl5jOGpii.  w3B'acteilin)gl>toni 
law  lial^le  .tO:  be  rtaken  itiicxeQutk)n>^  respondenti 
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1891.      were  entitled  to  come  into  a  court  of  equity  for  tlie 

MRDPiLUQn  purpose  of  obtaining  the  benefit  of  their  ezecotioo, 

99d  BVT^«i»  there  being  no  meaos  of  obtaining  the  boiefit  th^eof 

rLA$K£iT     ^t  law,  owing  to  the  complicated  nature  of  the  trusts 

m4  wru.   ^uder  which  the  said  annuity  is  payable. 

ad«  If  the  said  annuity  was  not  liable  by  law  to  be 
taken  in  execution,  the  respondents  were  entitled  to 
apply  to  equity  for  relief  to  the  extent  of  obtaining 
paym^t  of  their  judgment  debt  out  of  the  said  annuity, 
the  respondents  having  taken  out  executian,  and  done 
everything  in  their  power  to  obtakisatis&ctiiNiioC  their 
dmnand  at  kw^ 

4th.  The  respondents  being,  as  diey  humU^  ah* 
«it|  in  either  case  entitled  to  die  aid  of  equity,  die 
Gtuvt  waa  justified  ia  appoiiiting  a  recei^ver,  and  mh 
iKBXWOff  the  appellanta  aa  before  stated,  the  a{^)elhMt, 
Loid  Dillon^  being  resident  abroad,  and  having  no 
piopeK^  whateittr  except  the  said  aoBiiity,  whitK  wiU 
eease  onhia  4?athi 

Last*  If  the  i^ppellants  felt  i^grieved  by  the  eider 
of  the  97th  of  Juty  18S5,  the  older  of  the  7th  Decern* 
ber  1824^  the  Master's  report  thereunder,  aadthe  ordsr 
of  the  ]6th  of  December  1824,  confirming  such  report, 
or  by  any  or  ^tha  of  them,  os  anytking  therein  con- 
tained, they  should  have  appealed  dierefiom  befofo^ 

tiatJoiy        Oidtied  and  adjudged  that  die  a^eal  be  dism&sed, 
Jmignm.    ^^  ^  ordera  coiqJained  of  sffinnod^  wid^  VfOl 
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I>AVtD  AND  WlllLlAM  RutTLEDGE      -      Ajfctktfith. 

T^  -Tk      '  U    "  '  '  >'  '1  Merger. 

R0B£AT  UUTTllEPGE         -         -         .         .      UespOnoCnU        Election. 

^  ^  Fraud. 

P.  ff.  having  k  leatee   (1736)  for  lives  fenewabte,  isetA^s     ^JJ^&l 
(1743]!  the  lands  comprised  in  it^  on  the  m&brii^of  ttts 
■00^  T>.  B.,  to  the  use  of  himself  for  life  reqiaiQ^^r  to 
1*.  R.  for  life«  remainder  to  the  sons  of  the  marriage  in 
tatt  male^  reversion  to  himself  in  fee.    issue  of  the  ma^- 
ritge»  P.  R.  the  younger.    P.  R.  the  ekier^  iMA^  Ipu^- 
cha«B6  the  fee  of  the  lands  in  the  lease,  and  by  will  (1766) 
devises  the  inheritance  to  T.  R.  for  life,  remainder  to 
P.  R.  the  yt)unger,  fdr  K^,  remainder  to  his  sons  Mic- 
ceatfifrely  in  taA  male';  and  after  sonie  otbei  meaumAf^^ 
remainder  to  D*  and  Wv  R.  (appellants},  tjhe  one  for  life 
the  other  in  tail — reversion  to  his  own  right  heirs,    ^nd 
T.  H.  was  empowere^i  in  case  P.  R.  the  youngei'  ifeftised 
to  settle  his  interest  in  the  lease  to  the  sat^e  uite !  as 
testator  had  limited  the  inheritance,  at  hiadii}cretion,to 
deprive  P.  R.  the  younger  of  his  life  estate^  under  the 
w{h  ;'  but  this  power  not  executed,     testator  dies'  in 
1969;  settlement  (1770)   o»  mairiage  of  P..  Rj  Ike 
younger,  whereby  the  lease  is  conveyed  to  trustee  p 
trust  for  1*.  R.  for  fife,  remainder  to  P.  A.  for  life,  ire- 
Boktinde]^  #0  the  issiie  of  the  marriage  m'  fall,  I'eversion  to' 
T»  B.  abaolirtely.    P.R.  (1799)  dies  without  .ever  having, 
had  .issue,  and  T.  R.  conveys  the  reversion  of  the  }^e 
to  R.  R'.  (re^ondent),  his  natural  son,  and  dies  in  1805. 
tt^  xH-iiflf.  Ki  and;  W..IB^  bet^ome  eiMled,  in'  posa^tdn, 
to^tlke'  inherilaBbe  of  the  lands  comprised  in  the  leasey 
as  the  last  remainder-men,  under  the  will'  of  P.  R.  the 
dd^i;  and  the^  refuse  to  renew  the  leas^  t6  R.  K.  on  the 
groand  Aat  it  was  merged  in  the  fee  when  that  was' 
purcliased  by  P.  IL- the  elder ;  or  that  P.  R.  the  younaer 
nad  elected  to   take  under   the    will,   and  allowed   his 
teteMst  iu  tile  tea^e  to  gd  wiA  the  inheritance ;  and  that/ 
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the  settlement  on  the  marriage  oF  P.  R.  the  younger, 
under  which  T.  R.  took  the  reversion  of  the  lease,  was 
a  fraud  on  the  will,  &c.  But  the  Court  below  decreed 
a.  renewal,  and  the  judgment  affirmed  by  the  Lords. 

Lease,  1736.    Ijf  nS6  Peter  Ruttledge  the  elder,  obtained  from  the 

owners  of  the  fee,  a  lease  of  certain  lands  in  the  county 
of  Mayo,  for  three  lives,  viz : — the  lives  of  Peter,  and 
of  his  sons  Thomas  and  William,  with  a  covenant  for 
perpetual  renewal,  at  a  rent  of  160  /.  per  annum,  and 
a  renewal  fine  of  1  /.  3  s. 
Marriage  In  contemplation  of  a  marriage  between  the  son  of 

1743?"^"  '      Thomas  and  Mary  Reddington,  Peter  Ruttledge,  in  1 743, 

CQvenanted  in  consideration  of  the  marriage,  and  200  /. 
out  of  the  marriage  portion  of  Mary  Reddington,  to 
convey  the  lands  comprised  in  the  lease  to  trustees  to  the 
use  of  hin^elf  for  life,  remainder  to  the  use  of  the  son 
Thomas,  for  Uf§,  remainder  to  the  first  ai^d  other  sons 
of  the  marriage  in  tail  male,  with  the  ultimate  re- 
mainder to  Peter  himself.  The  marriage  took  effect, 
and  there  was  issue  of  it  Peter  Ruttledge  the  younger, 
and  four  daughters. 
1740.  In  1749  Peter  the  elder  purchased  the  fee  of  the 

byP^RfthcT'  lands  included  in  the  lease,  and  of  other  lands  in 
wM\rAJi       Mayo  and  Galway,  and  in  I766  made  his  will,  whereby 

h^  bequeathed  to  Thomas  his  leases  for  lives  and  years, 
aad  his  personal  property,,  and  devised  all  his  real 
estates  of  inheritance  to  trustees,  to  the  use  of  Thomas 
for  life,  remainder,  as  to  his  Mayo  estates,  to  his  grand- 
son Peter  the  younger,  for  Hfe,  with  reniainder  to  his 
fijj^t  an4' other  sons  in  tail  male,  remainder  to  Richard 
RjLllUe^ge,:  son  of  testator's  secon4  son  \y^i}liam  Rutt- 
ledge,. <(4:h^  decea^e}d>)'  for  Ufie,^with  renpt^an^^r  to  his 
fir9t  and  other  sons  in  tail  male,  remainder  to  William 
Ruttledge^  aoi^  of.testator's  brother  .Andrew>'.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail  male 
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remainder  to  David  Ruttledge,  son  of  testator's  brother      .  1 828. 
James  Rutledge,  with  remainder  to  his  first  and  other    j^uttledoe 
sons  in  tail  male,    reversion  to  testator's  riirht  heirs-  ^' 

RUTTLEDGE 

There  was  a  proviso  in  the  will,  that  in  case  Peter^the 
younger  should  marry  without  his  fether,  Thomas's, 
consent,  or  should  refuse  upon  being"  required  h}  mi 
father,  to  settle  his  interest  in  the  lease!  ukd^t  th6 
articles  of  1743,  to*  the  same  uses  tb  ^hich  the'teirt^tdt 
had  limited  his  estates  of  inheritance,*  hi^  "fstffiel*, 
Thomas,  should  be  empowered  at  his  will  arld'HiStre-J 
tion  to  deprive  Peter  of  his  life  interest^in'the'efefslteS 
of  inheritance  under  the  will;  and  TTioiilli^'Wit^^ Em- 
powered to  charge  the  estates  with  d  suto^  'Aff^;00€(il 
to  be  applied  according  to.  his  discreftidii,"aiid;Tiii^  Wto 
made  sole  executor.  ^     "    '•'■   ^*  ^ '• 

Hie  testator  died  in  1769,  and  in  177<y^  stertlfefiidttt  Marriage 
was  made  on    the   marriage  of  Peter  '  R^fflMgfe' ffie^fp^^g;'^ 
younger,and  Catharine  Bloomfidd,  ivh^t^^by  th^'I^dJ  younger, 
comprised  in  the  lease  of  I7S6  wire  -VS^tetf  4ii^ti\iii* 
tees  to  tlie  use  of  Thbmas,  the  father,  fbf  life/  f  eittUirid^r 
to  the  use  of  Peter  for  life,  remaindei-  'i^tfbjecit  t6  tt 
jointure  to  the  use  of  the  first  son  of  Peter  fehd  Cithd- 
rine,  who  should  attain  the  age    of  tW€ftity-oiie,^'liis 
heirs  and  assigns ;  and  in  case  there  should  be  ho  iiMu^ 
male  of  Peter  by  Catharine,  or  the  islsue'  feh^M'.dife 
under  twenty-one,  the  lands  to  be  conveyed  to  Tkoth^j 
his  heirs  and  assigns;  and  Thomas  andP^ter^'ccft^^' 
nanted  to  levy  a  fine,  which  was  levied  1771- ' 
.    In  the  year- 1787?  by  a  settlement  executed*  in  con-       irsr. 
templation  of  a  marriage  then  intended  Between-  the  Marriageof^* 
respondent  and    Elizabeth    Knox,   bearibg'   datte  the  J-^-C"**!^ 
S8th  day  of  August  17^79  and  made  between  the  slaid  •onorThomai. 
Thomas  Ruttledge  and  Elizabeth  his  wife,  of  the  fiirst 
part ;  the  respondent,  Francis  Knox  of  Rapper,  and 
Elizabeth  Knox,  third  daughter  of  the  said  Francis,  of 
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1S28.      the  third  pact;  Eigl^  Honomable  Hepiy  ^Ciflig,    of 

RUTT^DfjB  Bdlleek,  ia  tlpue  couaty  of  May9,  Wi]!^  Butdedge  of 

BUTTwiwB.  F<>xfo'di  itt  said  coup^  of  Mayo^  esq-,  ^  ike  fourth 

pnt;;  iud  JoiiniKiiox  of  CMllefp^  .^ad  J4»«^  JUnPt 

bcM  of  TiDgher^  both  ii^  ithe  e^uoly  ^  M^^]r^#  efiqiiioesi 

of  tbeififithpw*;  iwitmg,  amoagpt  pibsr  tbu)si«»  tho 

fittwl  Ifian^  ^  Aprils  ^736,  t]^  s^tt}es»?9it  Iwt  oieRT 

tioaodi  on  tho  mafri^e  of  Peter  tl^  yomger,  Aod  Ab 

pmersiQSi  of  the  ^1^4  le«#e  thereby  JJBiited  to  tiie  aaid 

Thomaa^  ip  fiiluce  of  isnuo  mal^  of  ^  mi  P^tor ;  the 

said  Thon^aa  did|  in  con$idarftt)Qn  of  th^  isftid  juvriage 

pf  (ha  reapoadefit,  convey  the  aaid  i^yy^raNdii  of  tho 

aai^l^^aiSy  to  the  uae  of  ^e  respondeut  for  lif^^  with 

pwMtd&f  to  the  isaue  of  the  inteiided  iwiyiaige  in 

jrtrict  settlement. 

p  R  *ei        ''  ^^^^  RujMiedge  ih^  younger,  diod  to  I799f  wMJv>ut 

without  issue,  baviogleiyer  h^d  iss^e,  leaving  his  wife,  who  ia  atiU 

Uviqgi  a^d  hiis  latha*,  the  sfud  Thonoas  Ruttl^dgc^ 
;him /ipr^iv4«iB« 

Two  of  the  fe^tui  que  vieSf  in  the  originfd  l^^ae  of 
Aptil  i73ft  namely,  Peter  the  ^Id^,  a^id  William  Rutt* 
Icdgfv  havjug  died»  the  said  Thoipua  Riit^edge  on 
tho  Idth  xiay  of  May  1799>  exe^utod  ft  reiaowfd  of  said 
l^e  to  the  respondent,  pursuant  to  tbp  ooyenant  for 
fm^t^al  roooiewpd  contained  in  isaid  origioal  leaae, 
tandj.thoreby  subatikuted  the  lives  of  r^qpoodent  and 
!o£f  i^neis  laipherty  in  t^e  pUc^  ^d  «t€i4  of  tho  two 
t  lives  >wluch  h|td.so  ialleHf 

.Bj  €^ed#  bea^ringdu^  the  lOtb  dAy  Qf  /un«»  1799> 
\litfi  stid^Xboqaa^  Ayttledgfo  in  «on/sid^atioo. ^^  hi9 
lave,todva(ie^Qi|toth«;reBpoiidmit  OQSfvfyf^  ^  hiiQ 
absbhite^'&^raviMioil.o^U)^  :satid  lea#e  tp  wluph  he 
wils« entitled,  enpeottuit  upon  th^dof^tlit  4>f  respondent 
Mei|l)Qut  i9dii0  s^ale^i . 
wmSeath    'lu^'WOa,  Thqmw  RutUedge  ^ed,  lift¥li»  pwvi* 

ofT.  R.         ously  made  his  will ;  and  thereby,  after  ratifying  the 


BomtodB 


OM  APPEALS  AMD  WRITS  OP  SREOR.  53S 

Mipcmdttit'i  tnirrlage  settlement,  he  devised  the  entite       1  8M. 
Meidue  of  hie  property  of  every  description  to  the 
respondent,  who  afterf^atds  duly  proved  tibe  seme.  t. 

Upon  the  death  of  the  said  Thomas  Ratdedg«i  ^^^'»^- 
Richard  Rtitlledge^  th«  nett  letnatnder^iiaii^  under  the 
will  of  Peter  Ruttledge  the  eld^,  beceme  selsM  ctf  tm 
estate  for  life  in  the  said  lands,  subject  to  tlie  isid  lease 
of  Aprils  1796;  and  during  his  life  the  respondem 
regularly  paid  to  hitn  the  rent  reserved  by  the  said  leasee 
ami  respondent  has  elso  regtilarly  paid  the  joktute  of 
400/.  a-year  to  the  widow  of  Peter  tiie  youngeii 

Richard  Ruttl«dge  died  in  the  month  of  AtfgusI 
1811,  unmarried  and  without  issue  {  and  thinreupon 
David  Ruttledge,  one  of  the  appellantSi  bdng  the  last 
remainder-man  named  in  the  will  of  Peter  the  testalorv 
became  in  like  manner  seised  of  an  estate  foi  lifb  in 
the  said  landsi  stlbject  as  aforesaid  to  the  said  lesse  of 
April  1786,  and  the  covenant  foi  renewal  therein  |  fhri 
remainder  in  tail  therein  being  vested  k  the  appefiaitt 
William  Ruttledgef  his  eldest  Son. 

The  said  Thomas  Rtittledge  wes  <ttie  of  the  lives 
named  in  the  renewal  of  the  l^th  May  17995  bereitt- 
before  stated ;  and  the  respondent  b^ng  desirons  to 
procttre  a  renewal,  in  consequence  of  his  deetb^  dp- 
plied  to  the  appellant  Davids  to  execute  Ihe  samer, 
tenderilfg  hhn  at  the  same  tiifte  sH  rent  end  arrears  of 
reid  thm  due,  together  witit  the  renewdl  Aoe^  and 
naming  a  new  life ;  !>ut  the  appellant  htiving'  Mfiued 
to  exeente  the  same,  the  respondent  estdsed  i  ptifptt 
renewsl  to  be  prepsored  agreeable  to  the  letise  of  Apifl 
1789;  and  having  caused  it  to  be  engvMsed,  the 
respondent  executed  twd  parit  thereof,  and  hiid  the 
sam^  tendered  te  the  AppellaM  David,  on  the  9tb  of 
August  1&16,  together  with  A  strm  of  80&I.,  being  the 
mnonnt  of  the  rent  dae,  and  aisio'  91.  ^s.  6d.f  being  the 
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renewal  fine  and  intecest  then  liue ;  .but  the  appellant 
Davids  refused  to.  accept  the  said  rent .  and .  renewal 
.fine,,  and  rafosed  to  execute  .such  .or  imjr  renewal, 
alleging  .that  he  was  not  bound  by  the  said  covenant. 

.  In  Tmity  temi.lSld,  the  i^ptsll^  David,  brought 
an  ejiectioent  in  tb^  Court  of  King's  B^nch,,  in  Ireland, 
.for  the  recovery  of  the ,  lands  co^iprisjed  in  the  said 
l^ase ;  and  thereupon;  jthe  respondent  :filed  j  his  .  bill  in 

.  the  Court  of  Cb^ceiy  there  against  the^  said  appellant, 
statisig  the  facts  above-mentioned,  and  praying,  amongst 
other  things,  that  he  might  be  decreed  entitled,  tphave 
the  said  original  lease  renewed,  pursuant ;  to  the  cove- 
nant for  perpetual  renewal  therein  contained,  and  that 
the  said  covenant  might  be  specifically  executed  by 
the  said  appellant  David.  .  ,     . 

Upon  the  9th   of  February  18^,. the    appelluits 
filed  thei^  jqint  answer,  in^ which  they  resist,  altogether 

;the  re9po|ident's  right  to  a  renewal  ^  of  the  said  lease 
of  1736;  alleging  .that  it ,  merged  in  the  fees  of  .the 
estate  purchased  by  the  said  Peter  Ruttledge  the 
eld^r;  and « also,  that  said,  Thomas  and  Peter  the 
younger,  elected  to  take  under  said  .will-,  of  said  Peter 
4;he. .elder, , and  thereby  relinquished  all. right  jand  in- 
terest in*  the.  sai(l,  l^ase,  supposing  the  same  to  be  con- 
sidered as^  still  subsistii^g. 
*  Is^ue  having  bjeen  joined,  and   the  before   slated 

.  f^jbs  hfi-ving  beeuf  proved  in  evidence,  the  said^ea^use 
cfune  pn^to  .be  .he^d,  before  the  Lord.  Ch^cellor  upon 
the  2224)  of  February,  18SI,;wJien,his  Lordship  .was 
pleased. to. decreie  the  iiespondent  entitled  to  a  specific 
execution  of  the  cov^ant  for  perpetual  ^newal  in  the 
said  lease  of  the  ^4  day  of  April,.  ^736,  acqoiding  to 
the.true  intent  ,and.  meVjUing  thjerjec|f ;  am^  90  payment 
to  the  appellajit  Davids,  pf  the  sum  due  in  respect  of 
rent  and  renewal  fines,  that  the  appellants  should  exe* 
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cute  uBto  'respondent  a  renewal  of  said  lease  for  the  r828. 
lives  in  irdsp^iident's  bill  named,  or  for'snchr  other  Mtes  ,^^„LBDaB 
as  the  master  shonld  approve  of:  and  that  in  ease  the  r  ^' 
parties  differed  as  to  the  amount  due  in  respect  of  such 
rent,  or  as  to  the  form  of  such  deed  of  renewal,  it 
should  be  referred  to  one  of  the  masters  of  the  said 
court,  to  take  an  account  of  the  due  to  the  appellant, 
in  respect  of  the  said  rent  and  renewal '  fines ;  and 
also  to  approve  of  a  proper  deed  of  renewal,  to  be 
executed  by  the  parties  pursuant '  thereto ;  and  that 
the  injunction  theretofore  awarded  against  proceeding 
on  foot  of  the  ejectment  should  be  continue  imlil  fbr- 
*ther  order.  \ 

From  this  decree  David,  the  tenant  for  life,  and  his       issg. 
son.William,  the  tenant  in  tail  under  the  will  of  Peter    ^'*®*^' 
the  elder,  appealed. 

.  For  the  Appellants  it  was  contended,  that  the  lease  37tb  February 
merged  in  the  fee  when  that  was  purchased  by  Peter 
the  elder ;  that  if  it  did  not,  it  was  a  breach  of  trust  in 
Thomas  not  to  have  executed  his'  power  of  putting  his 
son  Peter  to  his  election,  whether  to  take  under'  the 
v^ll  of  his  grandfather,  or  under  his  fkther's  settlement, 
and  that  both  Thomas  and  Peter  must  be  considered  as 
having  'elected  to  take  under  the  will ;  and  that  tiie 
settlement  made  on  the  marriage  of  Peter  the  younger, 
by  which  Thomas  reserved  to  himself  the' reversion,  or 
quasi  reversion,  of  the  lands  comprised '  in  the  lease, 
was  a  fraud  on  the  will,  and  also  on  his  son  Peter,  who 
was  thereby  deprived  of  the  power  of  making  any  pro- 
vision for  his  issue  by  any  future  Marriage ;  that  the 
charge  of  5,000/.  over-rode  the  whole  of  Ae  estates ; 
and  that  when  Thomas  executed  the  power  to  charge, 
he  was  bound  to  bring  iniundef  thewill  alHhe  interest 
he  had  in-  the  estates,  and  mui^  do  it  in  orddr  to  give 
effect  to'  the  power,. 
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1826.  For  the  respondent  it  was  contended,  that  the  leaae 

AvrruMe  ^^  ^'^^  ^^^  '^^  merge  in  the  fee  purchaaed  by  Peter 
*•  the  elder  in  1749^  for  that  transaction  conld  not  affect 
&e  intereats  of  those  irho  had  claims  on  the  tease 
under  the  settlement  of  174)3  on  the  marriage  of 
Thomas,  and  the  testator  himself  evidently  considered 
diem  as  subsisting  interests  when  he  gave  Thomas  the 
power  to  put  Peter  to  his  election,  whether  to  take 
under  the  settlement,  or  under  the  will ;  that  it  was  left 
to  the  discretion  of  Thomas  whether  to  execute  that 
power  or  not,  and  that  as  he  did  not  execute  it,  no 
case  of  election  ever  arose ;  and  even  if  it  had  existed 
originally,  it  could  not  now  be  raised  after  an  acquis 
escence,  by  all  parties,  from  1770  till  1816*  Peter  the 
younger  was  tenant  in  tail  of  the  lands  comprised  in 
the  lease  under  his  father's  settlement;  and  by  the 
settlement  of  1770  he  had  barred  his  estate  tail,  and 
tiiat  was  the  foundation  of  the  reapondoifa  title  to 
the  lease ;  and  it  was  nothing  extraordinary  that  the 
deed  of  1770  should  contain  a  covenant  by  Peter  to 
transfer  every  thing  that  was  necessary  td  make  the 
whole  convejrance  stand  to  the  uses  intended;  and 
Thomas,  tiro  tenant  for  life,  and  Peter,  the  tenant  in 
tail,  had  full  power  over  the  lands  comprised  in  the 
lease,  and  to  settle  them  as  tfaey  tiionght  proper;  and 
the  cases  of  Cromng  v«  Scuiammrey  1  Vent  137; 
Stake  V.  Blakcy  8  P.  Wms.  10  («);  and  East  if.  Cuk^ 
a  Ves.  sen.  S3,  werecited# 

The  reasons  stated  ki  die  cases  were  these-^fiir  we*- 
versiDig  the  d«aee: 

1ft  Because  by  the  acqfmahion  of  the  feie-simple 
and  itthecitaiice  of  and  in  llie  said  land*  by  the  said 
Peter  Boittledge  the  elder,  in  the  yeaff  I749  ^  afore- 
said, his  (ease  for  lives  thereof  becaaiie  and  wasmergedf^ 
and  the  rent  thereby  reserved  was  extaiguished»  and 
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«id>  letee  if  not  iiow  mlmftting  for  any  yuipose  vhat*      isss. 

l2idly^  JBfieimfie  tike  said  Peter  Rixtdf dge  tlie  eldas^  _  j*; 
Jbaruig  09  acqiured  t\m  ibe^simpk  atid  inhedtoDee  of 
Aa  said  laods^  he  did  by  hU  mid  wili  devise  tfaa 
ramei  and  sevj^rai  othtr  e^M^  to  tj^e  use  <tf  tke  aafid 
Thomas  f<Hr  lif^^  aad  did  hfiqueath  all  Us  leases  far 
livfis  and  y^aiji,  and  the  residjia  ef  his  yefssonal  ei^ate^ 
to  the  said  Thomas,  and  did  thereby  raise  a  neeesstty 
Sot  the  said  Thomait  to  elect  betwaan  the  said  articles 
aad  the  said  will,  and  the  said  Themas  did  accept  all 
the  benqftts  aceniing  by  aad  under  the  said  will,  and 
thereby  eanehidad  his  election,  and  die  respondent  is 
bound  thereby* 

Sdly.  Because  the  mspondeat,  by  claiming  the 
*  sun  of  SJOOOL  and  int^nest,  which  the  said  Peter  the 
eULer,  by  his  said  viU  empoif  ered  the  said  Thomas  to 
charge  upoii  his  states  of  inheritance  in  the  county  of 
Mayo,  and  which  th^  said  Thomas  did  accordingly 
charge  in  favour  of  the  respondent,  has  elected  to  take 
under  the  said  will,  and  is  thereby  precluded  from 
claiming  i^ny  interest  in  the  said  lands,  by  a  title 
which  is  opposed  to  or  inconsistent  with  the  said  wilL 

4thly«  Because  the  said  lands  to  and  in  which  the 
respondent  claims  such  title  and  interest  as  aforesaid, 
were  part  of  the  estates  of  inheritance  which  the  said 
testator,  Peter  the  elder  made  chargeable,  and  the  said 
Thomas  did  charge  with  the  said  sum  oSSfiQOL  and 
ialiGMst,  and  the  vespondenl^  while  he  seeks  the  be^ 
nefit  of  such  charge  on  the  one  hand,  ought  not  ait  the 
same  time  to  he  pennltted  to  elajm  und^  the  party 
who  enecuted  the  vsaae  in  his  &vouiv  any  of  the  lands 
themselvea  which  were  sutjeel  thereto* 

5thly»  Because  the  aaid  testator,  Peter  the  eider, 
in  and  by  his  said  will  eftpiessly  deelatvd  his  iatenftion 
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1828.      ta  be/  that  all  his  acquisitioQi^  should   go  together; 

BUTTI.MCE  according  to  the  uses  thereby  limited,  and  that  the 

V-         said  Peter  the  ybun&fer  should  settle  to  those  uses  such 

/&UTTZ.SDOE.  ,.     ^  .        -        "^  .   ,      1  -111. 

intereirt  as  he  was  entitled  to  m  the  lands  m  question, 
undisrthe  said  articles  of  the  10th  November  IJ^A^ 
(diat  interest  being  a  quasi  estate  tail,  and  the  use 
liinited  to  him'  by  the  said  will,  being  an  estate  for 
life,)  and  the  said  testator,  with  that  view,  authorized 
the  said  Thomas  to  deprive  the  said  Peter  the  younger, 
his  son,  of  the  use  for  life  thereby  limited  to  him  in 
case  he  should  refuse  so  to  settle  the  said  interest* 
but  the  said  settlements  of  1770  and  1787>  and  the 
several  subsequent  conveyances  executed  by  the  said 
Thomas,  are  in  eflfect  directly  opposed  to  such  .inten- 
tion -and  desire  of  the  said  testator,  inasmuch  as  thereby 
his  a(iq'uisitions  are  separated,  and  made  to  descend  in 
a  different  manner  and  to  different  persons,  and  such 
settlements 'and  conveyances  are  a  fraud  upon  the  said 
will,  and  ought  •  not  to  be  supported  by  a  court  of 
equity. 

6thly.  Because  if  the  said  lease  for  lives  was  not 
merged  by  the  acquisition  of  the  fee  simple  and .  in- 
heritance by  the  said  Peter  the  elder,  as  aforesaid, 
yet  the  quasi  reversion  of  and  in  the  said  lands 
expectant  on  the  failure  of  issue  male  of  the  said 
Thomas,  was  by  the  said  articles  of  1 736  reserved,  to 
the  said  Peter  the  elder,  and  such  reversion  passed  by 
his  will,  whereby  he  limited  his  estates  to  such  uses 
-  as  aforescdd,  in  strict  settlement,  and  the  said  Thomas 
•being  by  that  will  a  mere  tenant  for  life,  could  not 
make  any  valid  disposition,  either  at  law  or  in  equity, 
lof  sueh  reversion  as  he  assumed  to  do  by  the  said 
settlement  of  1787>  under  ^  which  the  respondent 
jelaims. 

For  affirming  the  Decree  :-^ 
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1st.  Because  Peter  Ruttledge  the  elder,  by  the  i82d. 
settlement  of  1749>  became  a  trustee  of  the  lease  of 
1736,  for  the  several  persons  entitled  to'  equitable . 
estates  therein  under  that  settlement,  and  these  equi- 
table estates  could  neither  merge  in  the  legal  fee 
subsequently  acquired  by  him,  nor  be  in  any  respect 
prejudiced  by  such  acquisition. 

2d.  Because  the   testator,    Peter  Ruttledge,    does 
not  by  his  will  make  or  affect  to  make  any  disposition  . 
of  the  lease  of  17^6,  and  clearly  treats  it  as  a  subsisting 
interest,  so  that  no  implied  duty  of  election  arises  upon 
the  will. 

3d.  Because  the  power  given  by  the  will  of  testator, 
Peter  the  .elder,  to  Thomas,  to  deprive  Peter  the 
younger  of  the  life  estate,  thereby  limited  to  him,  in 
the  event  of  his  marrying  without  his  father's  conseijit, 
or  refusing,  at  the  desire  of  his  father,  to  settle  the 
freehold  lease  of  I7S6  to  the  same  uses  to  which 
the  inheritance  was  limited,  was  plainly  discretionary 
in  Thomas,  and  to  be  exercised  or  not  at  his  will  and 
pleasure,  and  as  this  power  never  was  exercised  by 
said  Thomas,  the  case  in  which  Peter  would  have  been 
expressly  bound  to  elect,  never  arose. 

lA>rd  Lyndhurat  (Chancellor)  : — I  have  spent  some,    juij  ssth 
time  in  examining  the  whole  of  the  circumstances  of  j^^g^^ 
this  case,  and  without  going  into  the  details,  I  have  oiJy 
to  inform  your  Lordships  that  I  see  no  reajson  to  find 
fault  with  the  judgment  of  the  Court  below,  and  move 
that  it  be  affirmed. 

Affirmed  accordingly. 
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APPEAL   FROM   THE  COVRt   OF   SESSION. 
June  84,  «7,     P^TTI&ON  A»D  OT£(SB3  (IMwotorSi  Of  1 .' j^gj^^^^ 

.  ^Q^Q',  the  Albion  Insurance  Company)     -  J     -''^ 

Insarance.      MiLLS  AND   OTHERS  *  .  «     Mospei^isMSw 

A  general  po- 

H7^!*"'*'®  Bcfere  a«iM:i]fe  6  0eo.  i.  c.  >8,  brw&i<A<be  fllono()oly 
iMra  in  a  Steam-  ®^  insuwtog  nitri«e  rislui  in  partaersW  was  grren-  totwa 
boaty  as  in  any  companies,  (the  Royal  Exchange  and  tae  Lonaon  Insuraoce 
other  Vessel.        Companies,)  was  repealed,  the  Albion  Fire  and  Life  In- 

sitta&ce  Cboipaiiy,  of  Lo^ido»,  by  dn  AgeM  at  Gt^ow,* 
agreed  with  certain  persons  at  Glasgow  for  a  gcporal 
insurance  on  a  steam-boat,  without  anv  mention  of  an 
exception  of  sea  risk,  and  paid  the  full  premium,  "the 
Agent,  although  lipprised  by  the  Secretary  of  fho  Albioft 
Coafjpany  that  they  did  not  consider  thenAselves  at  li^rty 
to  insure  marine  risks,  never  communicates  that  circum- 
stance to  the  assured,  and  never  deKvers  the  actoai  policy, 
in  which  tke  exce^^tbn  df  sea  risk  was  inserted.  The 
steam-boat  is  lost  by  fire  at  sea,  and  an  action  is  broaght 
in  the  Scottish  Courts  on  the  original  contract^  con- 
cluding in  the  alternative  for  a  policy  confbrmabte'  to*  tiie 
contfactv  without  the  eatceptioa  of  the  sea  lisk;*  or  for 
payment  of  the  sum  for  which-  the  steam-boot  was  insured* 
Judgment  for  the  assured,  in  the  Court  of  Session,  on  the* 
ground  that  fire  at  sea  in  a  steam-boat  was*  not  tt  risk 
contemplated  at  the  time  when  tiie  statate  6  Geo,  i,  o.  t8. 
passed,  and  therefore  was  not  within  the  purview  of  that 
statute.  This  ground  repudiated  by  the  House  of  Lords ; 
but  the  judgment  of  the  Couit  below  affiritied  on  another 
ground,  ynsL  tisB/t  that  part  of  llie  statute*  whtdv  gam  the* 
monopoly  of  marine  risks  to  the-  two  Companies^  the  Royal 
Exchange  and  the  London,  did  not  extend  to  ScotTand; 
and  tftat  the  contnetct  being^madein Scotlaadf,  and  the  aetiotf 
founded  on  that  contract^  the  vestFiclion  ia  the  statute  dUI 
not  apply,  and  the  assured  were  entitled  to  recover* 

Facts  stated.    ON  the  4th  July  1820,  William  Mills,  and  others,  as 

a  committee  of  management  for  the  proprietors  of  the 
Robert  Bruce  and  Superb  steam-boats,  plying  between 
Glasgow  and  Liverpool,  effected  an    insurance    for 
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a  year  cbi  theae  vessels^  P^Tiiig  the  full  premmm  ist^s. 
of  a  genend  insnraiice,  with  the  Albkm  Fire  and  Life 
hisuraiice  Company  of  Londcm,  through  the  medium 
of  Thomas  Hamilton,  the  agent  for  that  compimj  at 
Glasgow.  At  that  time  the  Albion  Compatiy  acted  at 
Glasgow  for  the  Eagle  Insurance  Company  of  London, 
and  the  sum  to  be  insured  between  them  wasr  10,000  Z., 
being  5,000/.  on  each  vessel.  Hamilton  divided  the 
risk  as  fellows  ;  with  the  Albion,  d,000/.  on  the  Robert 
Bruce,  and  9,000*/.  on  the  Superb ;  with  the  Eagle, 
4,000/.  on  both  vessels;  and  upon  pajrment  of  the 
premium,  a  receipt  in  the  following  terms  was  given 
by  Hamilton  to  the  assured  r — 

"  AlbicnFire  and  Life  Office,Glasgow,  4th  July  1 820.  {^J^^^^  ^^ 
^^  Jcfflftes  De«»stoun,  William  Mills,    Colin   Arrott, 
<<  James   Moffat,  and  John  T.  Alston,  esquires,,  as 

a  committee  of  management   fer  themselves  and 

others,  having  this  day  effected  an  insurance  of 
'^  6,000/.  with  the  uadersigned,  on  behalf  of  the 
"  Albion  Fire  and  Life  Insurance  Company  of  Lon- 
''  don,  on  the  property  specified  in  the  check  cor- 
*^  respon^ng  with  this'  memorandum,  a  poKcy^  will  be 

forthwith  prepared  at  the  office  in  London  fer  the 

said  insurance;  and  such  policy  will  be  delivered 
"  to  the  assured,  or  to  his,  her^^  or.  their  order,  on  the 

third  Monday  ia  the  ensuing  month,  or  on  any 

subsequent  day.. 

(si^ed)        '^  P.  TTlomas  HamUou^  agent  f<» 

the  Company. 
"  Robert  MUchcU. 


ti 
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"  Premium  - 
«  Duty  -    - 


-  £.31  10    - 
9    -    - 


£.40  M)    -" 
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Upon  this  last  receipt  and  obligation  there  is  in- 
dorsed and  written,  in  the  hand-writing  of  Mr. 
Hamilton,  or  of  his  clerk  Mitchell,  the  following 
memorandum  and  declaration ;  viz.  ^'  This  receipt 
^^  insures^  as  under ;  viz.  ' 

''  On  the   steam-boat  Robert  Bruce, 
including  machinery  and  appara- 
tus belonging  thereto  -     -     -     £.3,000     -     - 
*^  On  the  steam-boat  Superb,  as  above 

"  mentioned    -------  3,000     —    - 

"  Sum  insured  on  the  above  by  the 

"  Albion  secretary  in  London  -     -  4,000    —    - 


u 


a 


£.10,000    -    - 


«  Premium  on  £.4,000    £.21 
"  Duty  on  £.4,000     -    -    6 


£.27    -•    - 


'^  £.5,000  of  the  above-mentioned  sum  is  insured 
"  on  the  Superb,  and  SfiOOl.  on  the  Robert  Bruce."  - 

The  regular  policy  was  neither  applied  for  nor 
delivered  till  after  the  loss  hereinafter  mentioned. 

On  the  24th  June  1821  the  policy  was  renewed  for 
another  year;  and,  on  payment  of  the  premium  to 
Hamilton,-  he  delivered  to  the  assured  a  certificate  of 
renewal,  and  a  receipt  signed  by  Phipps,  the  secretary 
to  the  Albion  Company,  in  these  terms : — 

''  Albion  Fire  and  Life  Office,  London,  Midsum- 
^'  mer,  1821.  Renewal  certificate  on  fire  policy, 
''  No.  56,978^  insuring  6,000/.  to  James  Dennistoun, 
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William  Mflls,  Colm  Arrott,  James  Mo&tf  and  John       isSB. 

T.  Alston,  esquires.  PAtnaoK 

One  yearns  premimn  -  ^  .  £.31  10  ••  «  andodiew 
Duty  -  -        -        -  9    -    •-.•     MILLS 

*'  Total  payment      -        -        £.  40  10    - 
*'  4,000/.   insured  with  the  £a§;}e 

Company,  per  policy  No.  6l,725|  , 

premium  and  duty    -        -        -    ^ .  -    - 


(I 

u 


£.67  10    - 


"  1821. — This  is  to  declare  that  the  above  policy 
^  has  been  renewed^  and  that  the  insurance  granted 
^  thereby  will  continue  in  farce  from  the  24th  June 
**  1821,  to  the  24th  June  1822. 

(signed)         "  IVamer  Phipps^  Secretary." 

On  the  24th  October  1821,  the  Robert  Bruce, 
while  on  a  voyage  from  Liverpool  to  Dublin  (under- 
taken with  the  permission  of  the  Company,  which  was 
not  disputed)  took  fire,  and  as  the  fire  could  not  be  ex- 
tinguished otherwise,  the  vessel  was  scuttled  and  funk 
on  the  coast  of  the  Isle  of  Anglesea,  and  it  was  found 
that  the  damage  exceeded  the  amount  of  the  sum 
insured.  The  loss  was  intimated  to  the  Company, 
which  refused  to  pay,  and  then  the  regular  policy  was 
demanded.  The  policy  produced  was  found  to  ccmtam 
an  exception  by  which  the  risk  was  suspended  whUt 
the  vessel  was  at  sea.  This  was  rejected,  and  the 
assured,  after  using  the  necessary  arrestments  to  found 
the  jurisdiction,  rsise4  their  action  on  the  agreement 
against  the  Albion  Company,  and  Hamilton  their 
agent,  (it  is  not  necessary  to  •  notice  another  action 
brought  gainst  the  Eagle  Company,)  in  the  Ad- 
miralty Court,  contending  for  a  general  jpolicy  w^* 
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ont  the  exoeptton  of  dka  ridc^  or  for  j^ayDieiit  of  the 
3,000/.  insured  on  the  Robert  Bruce^  whether  9^  poltej 
should  be  delivered  or  not.    Hie  summons,  aft^r  nar- 
rating the  circumstances  concluded  in  these  wordfc  : 
"  That  the  Albion  Fire  and  Life  Insurance  Com- 
pany, and  Thomas  Hamilton,  their  agent  in  Glas-^ 
gow,  ought  and  should  be  decerned  and  ordained, 
conjunctly  and  severally,  by  decreet  of  the  Judge 
of  our  High    Court    of  Admiralty   in    Scotland, 
immediately  to  furnish  and  deliver  to  the  pursuers 
a  valid  and  effectual  policy  of  insurance  upon  the  said 
0teain-boats  or  packets,  for  the  9aid  sum  of  6,000/. 
sterling,  axid  that  for  the  period  of  one  year,  from 
thie  24th  day  of  Jvne  last,  1  SSI,*  when  the  premium 
therefore  was  paid,  and  containing  in  the  said  policy 
the  usual  clauses,  and  obligation  of  insurance  against 
the  usual  risks,  as  before  specified;  and,  among 
others,  nA  %isurance  Ugaiast  the  jfiek  of  damage 
occasioned^  or  which  m^y  ^  ocoasioDed  to  die  WH 
tteAsaL-hoats  or  ]paokeli9  by  fyt&  ht  b»^  jl^mfk  te<i  ^ 
*^  wh^re,  during  thd  period  afores^d  of  jthe  msumneei 
and  whether  sack  policy  shdU  be  furnish^  and  de- 
livered io  the  pursuers  w  not^  Or  ib  whatever  tdrqia 
they  'ti^y  expressi  or  baVe  expressed  the  same,  they, 
the  said  defend^s  ovight  wd  should  be  decerned 
«nd  oedained  by  dei^ee  foresaid,  ednj«u3|ody  tkfid 
Kversdly,  to  knake  payiheat  io  the  pursuer>  of  the 
foresaid  ^vm  of  S,OOD^»  sDerllngi  being  the  sum  ia- 
jButod  as  B&nresaid  upm  the  said  flteiuti-bQat  «r 
packet    Robert    Bruce,  with   the  hmM  ioieiiest 
thereof;  frbm  the  said  dBth  day  df  August  Iwt  180L» 
'*  when  Ae  hsi  and  danuige  was  smtaintdf  «ikd,  m  twe 
^  coming,  till  payment." 

The  Company  pleaded  two  delences-^tMe  of  law, 
-die  other  of  f^t. 
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'  The  defence  in  law  was  founded  on  the  statute 
6  Geo.  1,  c.  18y  by  which  the  monopoly  of  marine 
xisks  was  giyen  to  two  companies,  the  Ro]ral  Exchange 
Asdnrance^  and  the  London  Assurance,  no  otheFs>  as 
companies,  being  allowed  to  imdertake  marine  risks, 
or  their  obligations  being  declared  to  be  illegal  and 
void;  and  fire  at  sea  being  a  common  marine  risk; 
the  Albion  Company  (though  the  statute  6  Geo.  1, 
c.  18,  has  heen  since  repealed)  being  precluded,  at  the 
time  when  the  policy  in  this  case  was  effected,  from 
insuring  against  any  marine  risk. 

The  defence  in  fact  was,  diat  the  Albion  Company 
had  iiot  undertaken  to  insure  against  fire  at  sea,  but 
only  when  in  port. 

The  Judge  Admiral,  by  interlocutor  dated  May  16, 
1822,  repelled  the  defences  on  the  statute  on  the 
ground  that  it  did  not  extend  to  Scotland ;  but  before 
giving  his  decision  on  the  other  part  of  the  case,  he 
appointed  the  defenders  (the  Albion  Company)  to  give 
the  pursuers  (proprietors  of  the  steam-boat)  inspection 
of  the  books  of  Mr.  Hamilton,  the  agent,  and  allowed 
the  pursuers  to  produce  cartified  extracts  of  such  of 
&e  memoranda  in,  and  other  parts  of  Hamilton's 
hooks,  as  related  to  the  insurance ;  and  he  also  ap- 
pointed the  parties  to  condescend  on  what  th^  offered 
to  prove  with  respect  to  the  premium  as  compared 
with  the  risk,  in  case  it  should  be  thought  proper  to 
consider  that  question. 

The  Judge  Admiral  afterwards,  on  the  petition  of 
the  insuiers,  superseded  the  consideratimi  of  the  ques- 
tion on  the  statute ;  and  several  documents  having  been 
produced  from  Hamilton's  books,  &c.  he  decided  in 
favour  of  the  insurers  on  the  main  point,  on  the  ground 
stated  in  this  interlocutor : 
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^^  The  Judge  Admiral  having  considered  the  minute 
for  the  pursuers,  wiik  the  answers  for  the  defenders^ 
writings  produced,  and  whole  process,  finds,  that 
the  order  for  the  insurance  in  question,  transmitted 
'^  by  the  defenders'  agent  at  Glasgow  to  the  de- 
"  fenders  at  London,  is  qualified  with  the  condition, 
**  that  the  insurance  should  not  extend  to  the  vessel 
^'  while  at  sea :  finds,  that  there  is  no  foundation  for 
the  allegation,  that  there  has  been  a  superinduction 
upon  this  order :  finds,  that  the  policy  of  insurance 
afterwards  executed  contains  a  similar  qualification : 
finds,  no  grounds  for  maintaining  that  the  coire- 
'spondence  between  Mr.  Phipps  and  Mr.  Hamilton 
supports  the  plea  maintained  by  the  pursuers :  finds, 
"  that  in  these  circumstances  it  is  unnecessary  to  give 
judgment  upon  the  plea  of  the  defenders,  founded 
on  the  £Aatute,  and  under  the  whole  circumstances 
^*  of  the  case  assoilzies  the  defenders  from  the  conclu- 
**  sions  of  the  libel,  and  decerns." 

And  he  afterwards  added  the  following  note: — 
Where  the  conditions  of  a  policy  of  insurance  are 
perfectly  clear,  it  appears  to  the  Judge  to  be  irre- 
levant to  make  investigations  either  into  the  terms 
of  other  policies  of  insurance,  or  into  d^  adequacy 
or  inadequacy  of  the  premium."  The  insurers  then 
petitioned  for  their  expenses,  which  were  refused. 

The  cause  was  then  brought  into  the  Court  of 
Session  by  mutual  actions  of  reduction,  and  the  con- 
clusions in  the  summons  for  the  assured  were  the 
same  as  those  of  the  summons  in  the  Admiralty  Court. 
The  actions  were  conjoined,  and  after  some  further 
proceedings,  the  Court  remitted  them  to  the  Juiy 
Court  upon  the  following  issue : — 

"  It  being  admitted,  that  on  the  27th  or  28th  days 
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*^  of  Auguist   1821,    the  steam-yessel    called    *  The       )S5!8. 
"  *  Robert  Bruce/  the  property  of  the  pursuers,  was     ^^^^xitoH 
"  destroyed  by  fire,  while  at  sea,  on  her  voyage  be-    »««*  o^^^" 
**  twixt  Liverpool  and  Dublin :  iuj.l« 

"  Whether  the  defenders  promised  and  agreed  to    ^  ""^^"^ 
"  insure  the  pursuers  to  the  extent  of  3,000/,  or  about    ^H^^ 
''  that  sum,  from  all  loss  and  damage  which  might  Remit  to  the 
"  be  caused  by  fire  to  the  said  steam-vessel,  while  at  i^7e.  "^ 

sea  as  aforesaid,  and  whether  the  defenders  have 

failed  to  performed  the  said  promise  and  agreement, 

to  the  loss  and  damage  of  the  pursurers  1" 

Damages  laid  at  3,000/. 

On  the  trial  of  the  cause,  the  pursuers  gave  in  ETideuce. 
evidence  the  certificates  or  receipts  and  memoranda 
given,  to  the  assured  at  the  time  of  efiecting  the  joint 
policies,  and  also  certificates  and  memoranda  pre- 
viously given  to  them  when  they  had  insured  sepa- 
rately, and  also  letters  which  had  passed  between  the 
agent  and  the  company  relative  to  the  previous  insu- 
rance, which  letters  were  in  these  terms  :— 

In  his  letter  of  this  date,  Mr.  Hamilton,  when  Sept.  i3th 
transmitting  what  these  persons  call  the  orders  to  ^^^^' 
insure,  says  to  Mr.  Phipps,  **  /  am  not  duposed  to 
*^  think  that  the  insurers  on  the  Robert  Bruce  steam- 
'  boatf  as  per  fire  orders,  No.  14  to  2&,  inclusive,  ex- 
**  cepting  No.  21,  will  be  satisfied  with  the  introduction 
**  of  the  clause^  *  but  not  while  the  same  shall  be  at  sea.' 
''  /  think  thdtf  in  addition  to  the  rivers,  the  Qliannel 
'*  ought  to  be  admitted^  as  this  vessel  is  ej^ressly  to  pfjf 
*^  between  Clyde  and  Liverpool^  and  mil  be  a  great  part 
"  of  her  time  in  the  channel.'' 

The  answer  of  Mr.  Phipps,  was : — •"  In  answer  to 
*'  your  remark  respecting  the  clause  which  exempts 
*<  the  company  from  loss  on  steam-boats  while  at  sea, 
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'^  1  have  to  state,  tkat  it  is  a  point  dti  which  we  hav6 
^*  Ho  choice.  The  Royal  Etchange  and  the  Lohdoii 
'*  Assuirince  arfe  the  only  companies  which  have  aright 
^^  as  companies  to  undertake  insuranoes  on  vesieh 
^  while  at  sea,  and  no  other  company  can,  lawfully, 
^*  undertake  siieh  risk.  If,  therefore,  the  proprietor  of 
>^  the  Roben  Bruce  are  mt  content  to  hold  mr  poikiei, 
>«  ibJrA  the  exceptions  complained  of^  I  Will  thank  you  to 
^'  itdvise  me,  and  we  shall  then,  df  course,  consider  the 
^  iiksui^ce  n6t  to  be  Yfenewed  after  die  ptesent" 

The  pursui^rb  gaye  evidence  tha^  so  communica- 
tions had  been  made  to  thetil  of  the  exchisioil  of 
sea-risk  in  the  policy,  although  the  agent  Was  ap- 
prised that  the  tnaiter  wii^  matorial,  and  that  no  policy 
had  ever  bei^n  delivered.  The  phrsuers  alisK)  gsve  it 
in  evidence  that  the  premium  paid  by  them  was  equal 
to  that  at  whidi  other  ijteam-boate  tre^  insured  at  the 
einie  Without  the  ekclusiob  ef  sea  riiA,  and  that  it 
Wa^  the  practice  of  the  agents  of  other  insurem  to 
deliver  the  policies  to  the  assured. 

tlie  evidence  Was  admitted,  and  the  Juiy  found 
a  g^ehd  verdict  fofr  the  pursers  against  ail  the  de- 
fendants, sikbjeet  to  a  bill  of  exceptions  on  tlucoe 
]^OuAd^,:»— 

1st  That  the  evidence  given  for  the  pursuers  w^ 
inadmissible,  inasbfiu^h  as  the  policy4tS€^  which  ex- 
cluded Ihe  sea  risk  was  the  only  foundation  of  the 
contract  between  the  pai^ies,  ahd  was  the  only  adini^- 
aifale  evidence.  t^(ily.  That  although  th\s  eVifdehce  weie 
admissible,  and  the  agr^emeiit  to  induiid  ^rtyvesd,  yet 
that  the  defenders  being  admitted  to  be  to  English 
cotaipany,  and  the  policy  itself  being  admitted  to  be 
execMed  in  London,  the  Judge  ought  to  have  directed 
the  Jury  ta  find  for  the  defenders,  becaoae  any  policy 


ON  AVPEAL8  AND  WRITS  QV  ERROR.  351 

tit  agiemnent  lor  a  policy^  made  by  them  to  iMure       182:). 
against  marine  risk,  was  illegal,  and  void  uiider  the^    pattison 
siKtttte  6  Qeo.  1,  which  was  then  in  force,    ddly.  That    ^^id  others 
the  Jury  ought  not  to  ha?e  been  directed  to.  find  a       mills 
in^Qt  generally  against  all  the  defiendeiB,  bnt  to    ^'^^'^^'''^' 
h^cn  found  e|^r  against  the  directors  of  the  tcaaxf 
pimy  only,  or  against  Hamilton  the  ^gent  only. 

The  Court  of  Session  disallowed  the  exceptions,  and.    July  luh 
pronoivv^d  th^  verdict  final. 

The  Cottvt  then  resumed  consideration  of  the  defence 
under  the  statute,  which  had  been  reserved  by  the 
Judge  Admiral,  itnd  pronounced  finally  for  the  assmsed 
in  the  tenits  and  on  the  ground  used  and  stated  in.  the 
iatei46Gutor  >-^viz. 

"  In  respect  the  insurance  in  question  is  an  insurance  interlocutor, 
^^  dgidmt'ike  risk  ^Jirt  on  a  steam^essel,  which  is  not  i^^y  ^^ 
**  antarite  insurance  canttmptated  hf  the  said  act^  the 
'^  loi^^  in  th^  action  of  reduction  and  fbor  payment^  at 
^'  the  instance  of  William  Milfo  and  otheri,  Qnd  tiiat 
^*  the  statute  founded  ott  doeis  not  apply  to  this  case ; 
'^  i«p6l  the  deface  founded  Oil  the  said  statute,  aawell 
^^  as  the  o(3iei^  defeiioie^  to  th^  said  action,  and  reduce, 
'^  decern,  and  d^dlare,  in  t^fms  of  the  veduotive  conn 
^  6ludions  of  the  libel ;  (ind  19  ¥e)ftpeet  of  the  said; 
'^  verdiic^t  and  award,  find  the  decoders,  conjunctljr 
'^  and  severally,  liable  to  the  pursuers  in  dcunages, 
^  modify  the  same  to  the  sum  of  3,000/*  sterling,  and 
^  decern  for  payment  thereof)  with  interest  thereon  in* 
^^  tertnd  of  the  libel ;  and  in  the  actioa  of  reducticm, 
^  at  the  instance  of  the  Albion  Fire  and!  life  Insurance 
^'  Company,  sustain  the  defences,  assoibue  the  dcn 
*  fenders,  and  decei'n!  find  the  Albion  Fire  and  Life 
^  Insurance  Oompany,    and    the  defender  Thomas 
^  Hamilton,  conjunctly  and  severally,  liable  in  the 
^  expences  of  the  c(mjoined  processes  incurred  in  this 
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and  in  the  Admiralty  Courts/  allow  an  aocoont 
"  thereof  to  be  put  in." 

The  reason  of  the  Court's  deciding  6n  the  ground 
stated  in  the  interlocutor  was,  that  one  Judge  was 
rather  of  opinion  that  this  was  an  English  contract,  to 
which  the  statute  6  Geo.  1,  c.  18,  applied.  They 
agreed  that  this  part  of  the  act  did  not  s^ply  to 
Scotland. 

From  this  judgment  the  Albion  Company  appealed 
to  the  House  of  Lords;  for  the  following  among  other 
reasons  :-^ 

1st  Because  the  original  policy  renewed  by  fhc^ 
memorandum  of  Midsummer  1821,  expressly  excludes 
risk  of  fire  at  sea,  and  this  was  the  only  contract  made 
by  the  appellants. 

Sd.  Because  it  was  not  competent  for  the  respon* 
dents  on  the  trial  of  the  issue  to  adduce  any  parole  or 
collateral  evidence  in  order  to  control  and  vaiy  the 
clear  import  of  the  written  evidence* 

Sd.  Because  it  was  more  especially  incompetent  lor 
the  respondents  to  adduce,  for  the  purpose  aforesaid, 
on  the  trial  of  the  said  issue,  parole  evidence  of  the 
matters  and  things  set  forth  in  the  bill  of  exceptions, 
the  same  being  (ui  great  part)  matters  and  things 
which  had  taken  place  inter  alios,  and  in  which  the 
appellants  were  not  concerned. 

4th.  Because  it  is  inconsistent  and  repugnant  to  the 
whole  body  of  evidence  adduced  in  the  cause,  to  make 
all  the  appellants,  some  of  them  being  principals  and 
some  agents,  joint  contractors,  and  jointly  liable  to 
indemnify  the  respondents. 

6th.  Because  the  contract  of  insurance  founded  upon 
by  the  respondents  was  a  contract  made  and  signed  in 
&igland,  by  a  society  established  there,  and  from  the 
date  of  that  contract,  until  and  at  the  time  of  the  loss 
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bf  tiie  Robert  Brace,  tbe  statute  6  Geo.  1,  c*  18,  leas 
in  force,  and  by  the  operation  of  that  Act^ .  if  was  in- 
competent for  the  appellants  to  make  themselves  legally 
rei^nsible  for  any  risk  which  might  beSakl  the  Robert 
Bruce  "  while  at  sea,*^ 

For  the  re8p<mdents  it  was  contended,  that  the 
judgment  ongfat  to  be  affirmed,  for  the  following  among 
other  reasons : — 

Ist  Because  the  whole  evidence  tendered  by  (he 
respondents  at  the  trial,  fmd. admitted  by  the  presiding 
Judge,  was  competent  and  proper  evidence  for  provmg 
die  matters  in  issuer  alid  did  fully  warrant' and  support 
the'  verdict  returned  by  the  Jury.    This  was  not  an 
action  on  a  poUejfj  but  for  a  policy i  or  for  damages,  in 
consequence  of  not  obtaining  one.   The  very  foundation 
of  the  respondents'  claims  was,  that  after  cdntraicting 
and  onerously  payiiig  for  a  policy  to  cover  a  special 
risk,  no  such'  policy  was  delivered ;  and  the  jvrit  con- 
clusion of  their  summons,  accordingly,  is,  that  the 
appellants  should  be  cndained  to  deliver  such  a  policy, 
on  which  action  might  be  brought.    The  cardinal  fact 
which'  entirely  takes  away  the  ground  of  the  appellants' 
exception  is,  that  no  policy  was  ever  delivered  by  the 
one  piarty  or  accepted  by  the  other ;  and,  therefore,  it 
is  in  vain  to  say  that  their  contract  was  embodied  in 
such  an  instrament;  and  that  the  terms  of  it  can  only 
be  known  finom  its  tenor.    The  answer  b  conclusive, — 
that  no  such  instrument  was  ever  delivered  or  commu- 
nicated to  the  respondents ;  and  that  the  policy  said 
to  have  been  subscribed  by  the  appellants  in  Septem- 
ber 1820,  having  been  retained  in  their  own  hands, 
and  studiously  withheld  and  concealed  from  the  re- 
spondents, can  never  be  referred  to  as  evidence  of 
a  mutual  agreement. 

3d.  Because  the  statute  6  Geo.  1,  c.  18,  had  no 
bearing  on  the  question  of  fact  to  be  decided  by  the 
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Imjf  but  wis  mtftter  solely  fi»r  the  ootimdcmtiaii  cf 
the  Court  of  SessioiL 

8d.  Because  tke  reidict  <£  the  juijr  was  pioperly 
iMnned  for  the  respotideiits  genersUy,  and  without  ^ 
tinguishing  between  the  case  of  the  appellant  Haail* 
ton,  the  agent  in  Glasgow,  and  that  of  the  other 
s^idla^  the  office-bearers  and  partners  of  the  Albion 
Insurance  Company  of  London ;  and  because  the  Judge 
did,  justly  and  legally  refiise  to  direct  the  said  Jury 
to  find  alternately,  against  one  or  other  only  of  these 
^^ellants. 

Ist  The  resident  agent  or  mandatory  of  a 
foreign  party  i^  by  the  law  of  Scotland,  liable, 
along  with  his  prineipal,  to  any  judgment  or 
deeree  obtained  in  the  courts  of  that  country,  in 
tiie  issue  of  suits  jnaintained  for  behalf  of  such 
party,  by  sucl^  agept  or  liiandatory  although  ooii- 
fining  himself  strictly  to  the  tisnns  of  Ida  man* 
date  or  instructinmL 

8d.  An.  accredited  agent  in  the  g«nend  busi* 
neas  of  a  partjr,  whether  in  the  same  or  in  a 
foreign  doimtry,  will  bind  that  party  to  i&£vi^ 
dutds  who  bond  fdt^  contract  with,  him  la  the 
name  of  such  party,  as  to  all  nattem  fidling 
apparently  Wi&ln  the  line  or  eou9se  of  that 
genefal  busineB^  akhough  it  may  fattppeu  that, 
by  his  private  inab^ctions,  he  w«a  dcdiantd 
fiom  ehterizig  into  such  tMmsaotkms. 

3d#  Nn  evidence  being  prodi^eed  by  the  a|^* 
ladts,  to  show  whether  the  actings  of  the  a^nt, 
in  his  dealings  with  Ae  respondents,  w&re  or 
were  not  within  his  powers  or  instnietions,  the 
justice  of  the  case  required  tJbat  the  f^rdict  j^oidd 
be  against  both,  conjunctly — ^&eir  oltfuiate  claims 
of  relief,  as  against  each  other,  being  left  entlret 
on  the  application  of  such  Terdlct* 
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In  t^^  to  tbe  titerloeutdn  of  asd  and  S5tk 
iaanuj  1828,  repelling  the  defence  feunded  on  the 
«^t  of  6  Geo,  1|  c.  ISj  and  finally  decerning  in  the 
reduction,  ajsd  for  expenses^ 

^th<  Bec^nse^  the  $tatfite  in  question  (which  has 
been  since  repealed)  plainly  did  not  extei^d  to  Scot- 
Ifm^  and  w^  i^^ten^e^  only  to  give  the  two  favoured 
pompanief  a  monopoly  of  marine  insurances  in  thf 
Euglish  market ;  while  the  {property  insured,  in  the 
{ire«en|t  iiista^ce,  w^  Scottish  prpperty,  and  the  cour 
traci^  for  insur^nc^  entered  ipto  in  S^o|iand,  in  ^, 
jmli^c,  o^qe  or  place  of  busioess^  in  Glasgow^  and  hy 
parti^^  wl¥>  wem  not  bpund  to  ;knptr>  and  could  no|t 
h§  affected  by  the  provisions  of  any  foreign  l^w.  Th^ 
^t  ifi  manifestly  applicable  to  England  alone ;  as  th^ 
necessary  actions  for  giving  effect  to  it  are  directed 
and  authorised  to  be  brought,  in  the  courts  of  West- 
niiniit^  olily ;  Whereas,  in  another  branch  of  the  Very 
saDne  statute  (commonly  called  the  Bubble  Act)  which 
was  tneant  to  extend  to  Great  Britain  and  Ireland, 
ih^  tektive  actions  ate  allowed  to  be  brought  in  the 
oiiHi  either  of  Westminster,  Edinburgh,  or  Dublin ; 
&ki'd  When  it  was  aftjgrwards  thought  expedient,  that 
its  provisions  should  be  made  operative  in  the  Ameri- 
can Colonies,  it  was  found  necessary  to  pass  an  addi- 
tional or  supplementary  statute  (the  14  Geo.  2,  c.  37,) 
expressly  extending  them  to  these  colonies. 

Sib.  Because  it  is  hvmbly  conceived  that  the  mono- 
poly of  the  favoiured  companies  did  not  extend  to  the 
ihsutance  of  8team-vesBeI*>  which  had  m>  existence  at 
tile  date  of  th^  statute^  and  are  exposed  to  hazards  of 
«  partieular  description,  and  substantially  diverse  from 
any^  that  could  then  be  contemplated  as  die  objects  of 
marine  insurance*    Monopolies  and  restraints  ixx  thf 
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employment  of  capital  and  industry  are  always  to  be 
constnied  as  narrowly  as  possible,  and  never  to  be 
extended,  by  m^e  implication  and  analogy,  to  cajses 
which  they  did  not  originally  comprehend. 

6th.  Because  the  risk  oi  Jire  in  any  combustible 
subject,  is  not  properly  or  in  its  own  nature  a  maritime 
riskj  or  naturally  comprehended  among  the  perils  of 
the  sea,  even  although  the  subjects  to  which  it  attaches 
may  be  occasionally  on  that  element ;  and,  therefore, 
a  separate  insurance  against  that  single  risk,  and  espe- 
cially upon  a  subject  so  peculiarly  exposed  to  it  as 
a  vessel  or  machine  moved  entirely  by  steam,  cannot 
be  justly  included  in  the  general  prohibition  of  marine 
insurances,  or  '^  insurances  on  ships  or  merchandize 
at  sea,  or  going  to  sea,''  contained  in  the  statute  in 
question. 

7th.  Because,  even  if  the  appellants  were  them- 
selves disabled  by  the  statute  from  granting  the  re- 
spondents a  policy  extending  to  the  whole  voyage, 
they  were  bound  by  their  onerous  contract,  to  have 
procured  such  a  policy  from  one  or  other  of  the  com- 
panies favoured  by  that  act,  and  are  bound  to  repair 
to  the  respondents  the  loss  arising  from  their  failure 
or  omission  so  to  procure  it  By  taking  the  respon- 
dents' money  (a  sum  of  money  proved  to  have  been 
fully  equal  to  the  value  of  an  unlimited  policy,)  they 
obviously  became  bound  to  procure  and  deliver  sudi 
a  policy.  The  respondents,  who  did  not  know,  and 
were  not  bound  to  know  any  disabilities  which  might 
attach  to  them  by  the  law  of  England,  might,  indeed, 
understand  that  the  appellants  were  themselves  to 
fulfil  this  engagement,  by  executing  and  delivering 
such  a  policy  in  their  own  names.  But  they»  who 
pretend  that  they  knew  the  law  of  England,  and  were 


ON  APPEALS  AND  WRITS  OF  ERROR. 

bound  to  know  it,  cannot  be  pennitted  to  say,  that 
they  had  any  such  understanding.  They  are  barred 
from  so  construing  the  contract,  by  every  principle  of 
consistency  and  common  honesty;  and,  considering 
that  it  is  now  finaUy  establidied  by  the  verdict  of  the 
Jury,  that  they  did  covenant  and  agree  to  deliver 
to  the  respondents  a  policy  covering  them  from  risk 
of  fire  while  the  vessel  should  be  at  sea,  as  well  as 
while  in  port  or  in  rivers,  and  as  it  is  plain  that  such 
a  policy  might,  at  all  events,  have  be^i  procured  from 
one  or  other  of  the  privileged  companies,  it  seems  un* 
deniably  to  follow  that  it  was  their  duty  so  to  have 
procured  it ;  and  that  they  have  been  justly  subjected 
in  reparation  of  the  damages  arising  from  their  omis- 
sion. They  might  have  met  the  first  and  leading 
conclusion  of  the  respondents'  summons,  by  delivering 
such  a  policy ;  but  as  they  have  not  chosen  to  do  so, 
they  cannot  be  relieved  from  the  other  alternative,  of 
paying  the  damage  that  has  ensued. 
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Lord  Lyndhurst  (Chancellor),  after  statingthe  case : —  S4th  Jum 
Various  questions  have  been  agitated  in  this  case,  one  j  j^®^' 
objection  was  that  the  agreement  or  policy,  if  it  in- 
cluded a  marine  insurance,  was  void  by  the  act  of  the 
6th  Geo.  1,  c.  18,  which,  although  since  repealed,  was 
in  force  at  the  time  the  contract  was  made,  and  there 
was  much  argument  both  here  and  in  the  Courts 
below,  as  to  whether  that  statute  extended  to  Scotland. 
The  Court  of  Session  was  of  opinion  that  it  did  not 
apply  to  Scotland,  and  in  that  I  am  disposed  to  agree 
with  them. 

But  a  more  material  point  is — whether  this  was  not 
to  be  considered  as  an  English  contract,  and  not 
a  Scotch  one.  On  this  point  there  was  a  difference  in 
the  Court  below,  ^ui  they  decided  the  case  on  anothei: 
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ground,  and  the  tenns  of  their  final  judgment  were 
tiiese: — 

^*  Hating  considered  the  defence,  fimnded  on  the 
'^  act  6  Geo.  1,  c  18,  which  was  reserved  by  the  Judge 
**  Admiral,  and  having  now  heard  counsel  thereon,  m 
^  respect  the  insurance  m  question  is  an  insurance 
*^  against  the  risk  of  fire  an  a  steam-vessd,  which  is  not 
^  a  nmrine  insurance  contemplated  bj/  the  said  ocl^  the 
^'  lords,  in  the  action  of  reduction  and  for  .payment,  at 
<<  the  instance  of  William  Mills  and  others,  find  that 
*^  the  statute  founded  on  does  not  apply  to  this  ease  | 
*'  r^pel  the  defence  founded  on  the  said  statute  as 
'^  well  as  the  other  de£snces  to  the  said  action,  and 
reduce,  decern,  and  declare,  in  tenns  of  the  redue- 
tiYe  condusiohs  of  the  libel ;  and  in  respect  of  the 
<<  said  verdict  and  award,  find  the  defenders,  eon^ 
junctly  and  seveially,   liable  to  the  punsuera   in 
damages,  modify  the  same  to  the  sum  of  3,000/. 
sterling,  and  dec^n  for  payment  thereof  with  tate- 
*^  rest  thereon  in  terms  of  the  libel ;  and  in  the  action 
"  of  reduction,  at  the  instance  of  the  Albion  Fire  and 
Life    Insurance    Company,  suatain    the  defenees, 
asBoilzjie  the  defenda»,  and  decern :  find  the  AR>ion 
Fire  and  life  Insurance  Company,  and  the  defender 
Th(»nas  Hamiitony  conjunctly  and  severally,  liable 
in  the  expenses  of  the  conjoined  processes  incuired 
in  this  and  in  die  Admiralty  Courts.*' 
.  I  confess  that  I  do  not  concur  in  the  judgment  on 
tihat  ground:  first,  if  I  look  to  the  wc»ds  of  the  act  of 
parliament,  they  are  veiy  general  wnrda..    It  appeals 
to  iae  impossible  to  say  that  a  steam-boat  fire  risk  is 
not  a  marine  risk  to  which  ^  iKst  applies.    The  risk 
of  fire  is  quits  common  in  oidinaiy  marine  policies, 
and  ccHnes  under  a  genaral  policy,  and  itaeems  to  me 
straoidinary  that  this  should  be  otherwise,  merely 
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becatise  there  has  been  some  alteration  in  the  mode  of       ins. 
propelling  these  vessels.    The  decision,  I  think,  is  er-     wAmBom 
roneous  on  that  grpund,  but  I  don't  say  diat  it  may  not     "^  «**>«■ 
be  sustained  on  other  grounds.   I  have  consulted  other       «ilu 
noble  and  learned  Lords,  and  I  wish  to  take  a  short    "^  oth«n. 
time  to  consider  whether  the  case  ought  to  be  sent 
back   again,  which  is  to  be  avoided  if  possible,  or 
whether  it  may  not  be  decided  as  it  stands,  excluding 
the  ground  on  which  the  Court  below  has  founded  the 
judgment. 

.   Zord  I^ndhurH  (ChfUiQellor) ; — After  lookiikg  at     Juno  JTth. 
the  ^hole  of  1;hese  pipers,  I  think  thiit  oJjthoitgh  this  Fire  in  a 
judgment  cannot  be  sustained  on  the  ^oupd  oa  which  a^'^" 
the  Court  below  has  rested  itt  there  is  stiU  sufficient  to  and  indoded 
warrant  your  Lordships  in  concurring  in  the  judgment  PoUcy. 
on  a  different  ground.     It  is  admitted,  that  the  Albion 
Company  had  an  establishment  at  Glasgow,  and  that 
they  were  in  the  habit  of  entering  into  contracts  of  this 
nature  there.    The  proprietors  of  this  steam-vessel  ap- 
plied to  Hamilton,  the  Company's  agent  at  Glas^w, 
and  this  was  the  agreement  between  the  parties : — 

"  AlbionFire  and  Life  Office,Glasgow,  4th  July  18i20. 
^'  James  Dennvtoun,  William  Mills,  Colin  Arrott, 
'^  Jiones  Mofiat,  and  John  T.  Alston,  esquires,  as 
a  committee  of  management  f(tf  themselves  and 
others,  having  this  day  effected  an  insurance  of 
^'  6,000/.  with  the  undersigned,  on  behalf  of  the 
^'  Albion  Fire  and  Life  Insurance  Company  of  Lon- 
''  don,  on  the  property  specified  in  the  check  cor- 
"  responiKng  with  this  memorandum,  a  policy  will  be 
'^  forthwith  prepared  at  the  office  in  London  for  the 
*'  said  fnsilratiQe ;  and  such  ipdtcy  will  be  delivered 
<<  to  the  assuredi  or  to  Us,  her^  jor  dxeir  otder*  oq  the 
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'f  third  Monday  on  the  ensuing  month,  or  on  asjr 
'*  subsequent  day. 

(signed)  "  P.  Thomas  Hamilton^  agent 

for  the  Company. 
"  Robert  MitcheU. 

"  Premium      -    £.31  10     - 
"  Duty .    .    .  ^  .    9    -    - 

£.40  10    -•• 


Upon  this  last  receipt  and  obligation  there  is  in- 
dorsed and  Written,  in  the  hand-writing  of  Mr. 
Hamilton,  or  of  his  clerk  Mitchell,  the  following 
memorandum  and  declaration ;  viz. 

"  This  receipt  insures^  as  under ; — viz. 

**  On  the  steam-boat  Robert  Bruce,  in- 
"  eluding  machinery  and  appamtus 
"  belonging  thereto  -    -    -    -    £.3,000     -    - 

**  On  the  steam-boat  Superb,  as  above 

"  mentioned 3,000    -    - 

**  Sum  insured  on  the  above  by  the 

"  Albion  secretary  in  London  -    -  4,000    -    - 

£.10,000    -    - 


"  Praouum  on  £.4,000    £.21    -    - 
«  Duly  on  £.4,000     .    .    6    -    - 

£.27    -    - 


"  £.5,000  of  the  above-mentioned  sum  is  insured 
«  on  the  Superb,  and  5,0001.  on  the  Robert  Bruce." 

This  contract  is  made  at  Glasgow,  it  is  dated  at 
Glasgow,  and  it  is  signed  by  Hamilton,  agent  for  the 
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Company  at  Glasgow.     It  is  plain  that  this  is  a  con-       1828. 
tract  for  a  general  policy.     There  is  no  limit  whatever 
as  to  place ;  no  exception  that  the  policy  should  be 
suspended  while  the  vessel  ¥ras  at  sea;  but  it  is  as 
general  as  possible.   At  London,  however,  a  clause  was 
added  to  the  policy  itself,  suq[>ending  its  operations 
while  the  vessel  was  at  sea ;  but  this  was  not  commu- 
nicated to  the  assured.    They  insured  for  another 
year,  and  there  was  no  evidence  whatever  that  the 
exception  in  the  policy  was  ever  shown  to  them.     The 
vessel  was  soon  after  destroyed  by  fire,  while  at  sea, 
and  the  assured  applied  to  the  agent  at  Glasgow  to 
make  good  the  loss,  and  then  they  were  told,  for  the 
first  time,  of  the  exception  in  the  policy.     They  then 
proceeded  in  the  Admiralty  Court,  where  the  judg- 
ment was  against  the  pursuers.     That  judgment  they 
brought  under  the  review  of  the  Court  of  Session, 
and   an  issue  was  directed  to  try  the  question  of 
fact,   whether    the  contract    extended    to  the  risks 
of  fire  while  the  vessel  was  at  sea,  and  the  verdict 
was  for  the  pursuers.     A  bill  of  exceptions  was  then 
tendered,  and  signed  by  the  .Chief  Judge  of  the  Jury 
Court,  and  it  appears  on  these  papers.  There  was  only 
one  material  point  argued  before  the  jury,  and  that 
was,  which  of  the  two,  the  agreement  or  the  policy, 
was  the  contract  between  the  parties.     For  the  Com- 
pany it  was  contended  that  the  policy  was  the  real 
contract ;  that  it  was  so  in  London,  and  that  it  was  so 
in  this  case.    But  then  there  is  this  difference,  that  the  The  action 
pursuers  insured  on  the  original  i^reement,  and  on  that  ^"  "{j^®" 
they  brought  their  action,  and  they  had  a  right  to  de-  ^t  on  the 
mand  a  policy  conformable  to  the  agreements    If  they  '*^°*'^' 
had  known  of  the  exception  in  the  policy,  the  case 
might  have  stood  on  a  different  footing ;  but  they  knew 
nothing  of  the  exception,  and  no  communication  of  it 
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J8S8.       aj^ears  to  have  been  evar  made  to  them.    They  say, 

PATTiioN     "  ^®  agreed  with  your  agent  for  a  general  policy,  and 

and  others    <<  that  agreement  you  are  bound  to  fulfil.*'  Then  mhea 

iMibLs       A  renewal  takes  place  they  .pay  their  money,  not  for  a 

Mid  otben.  .policy  with  an  exception  of  which  they  knew  nothing, 

but  upon  the  terms  of  the  original  agreement ;  and 

therefore,  when  it  was  contended  in  the  Jury  Court 

-thiit  the  foundation  of  the  contract  was  the  potioy,  the 

whole  argument  proceeeded  on  a  fallacy,  and  the  jury 

were  .perfectly  justified   in  the   verdict  which  they 

found. 

Then  comes  the  question  of  law^  wh^her  the  Act 
•of  6  Geo.  1  c.  18,  which  was  in  force  at  the  time  of 
this  contract,  and  which  rendered  the  insurance  of 
marine  risks  by  any  other  companies  than  those  of  the 
R<)yal  Exchange  and .  London  Assurance -Companies 
null  and  void,  was  not  a  bar  to  this  notion ;  and  thalt 
'raises  the  question  whether  that  Act  extended  «to  Seob- 
land.  That  part  of  the  Aet  which  gave  it  the  name 
of  the  Bubble  Act,  specifically  extended  to  Scotland* 
«s  it  enacted  penalties  Which  were  to  be  recoverable 
in  the  Scottish  Courts ;  'but  as  to  the  other  ;part  of  the 
Act,  thfcase  is  different,  for,  besides  that  it  staggeis 
one  a  little  to  suppose  that  these  two  companies  wefe 
to  have  a  monopoly  of  marine  rides,  to  the  exclusion 
of  all  other  companies  over  the  whole  of  the  island, 
there  are  no  penalties  whatever  to  be  recoverable  in 
the  Scotch  Courts  on  this. part  of  the  Act. 

And  here  another  question  arises :  supposing  the 
Act  does  not  extend  to  Scotland,  still  it  is  said  to  be 
a  bar  to  this  action,  because  it  is  founded  en  a  policy 
by  an  English  Company.  The  Company  is  certainly 
an  English  one,  but  it  is  to  be  considered  whefe  the 
original  contract  was  made.  The  policy  was  jexecated 
in  Londonj  but  the  action  is  not  on  the  policy,  but  on 
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the  agreement.  The  original  contract  is  made  in 
Scotland ;  and  if  I,  residing  in  England,  send  down 
my  agent  to  Scotland,  and  he  makes  contracts  for  me 
tiiere,  it  is  the  same  as  if  I  myself  went  there  and 
made  them.  The  action  is  for  the  infringement  of 
-die  original  oontvaot.  They  say  however,  that 
^at  was  an  figreement  which  they  could  not  perform': 
4>ut  ^ley  did  agree  to  perform  it,  and  were  boimd  to 
make  compensation ;  and  I  think  that  they  migh't 
even  have  made  a  perfectly  valid  policy  in  Scotland, 
although  I  do  not  say  exactly  in  what  form.  The 
Court  below,  being  a  Court  both  of  law  and  equity, 
liad  a  right  to  consider  that  as  done  which  the  Com- 
pany undertook  to  do,  and  on  these  grounds  I  think 
the  judgment  was  right. 

But  then,  although  three  of  the  four  Judges  below, 
before  whom  this  case  was  heard,  were  of  opinion  that 
this  was  a  contract  made  in  Scotland,  one  Judge  doubted ; 
and  this  led  them  to  decide  the  matter  on  another 
ground,  which  was,  that  the  g<sneral  insurance  did  not 
apply  to  the  risk  of  fire  on  board  steam-vessels  at  sea. 
In  that  I  very  much  differ  from  them ;  and  although 
I  admire  the  great  talents  and  learning  of  the  Judges 
of  the  Court  of  Session,  I  think  the  judgment  cannot  be 
sustained  on  that  ground.  But  it  may  be  affirmed  on 
the  ground  that  the  action  is  upon  an  agreement  formed 
in  Scotland,  and  that  the  Act  of  Geo.  1.  did  not,  as  to 
this  matter,  extend  to  Scotland. 

Affirmed  accordingly. 

The  special  Judgment  is  as  follows : 

"  It  is  declared,  that  although  this  House  is  of  i^f  juneissst 
^*  opinion  that  the  insurance  upon  which  the  respon-       Special 
"  dents  sought  to  recover  damages  is  a  species  of      ""8"*^ 

insurance  to  which   the  statute  6  Geo.  1^  c.  18, 
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does  apply,  yet  inasmuch  as  this  House  is  further  of 
opiniou  that  the  said  statute,  as  to  that  part  of  it  to 
which  the  interlocutor  of  the  Court  of  Session  of  the 
S€d  January  refers,  does  not  extend  to  Scotland,  the 
said  appeal,  upon  the  facts  of  this  case,  ought  to  be 
dismissed,  and  the  interlocutors  a£Bimed  :  it  is  thef&- 
fore  ordered^  and  adjudged  that  the  appeal  be  dis- 
missed, and,  with  the  above  declaration,  that  th^ 
several  interiocutois  complained  of  be  affinned." 
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Spong 

Spono  and  Others 


Appellant. 
Respondents. 


J.  S.  devises  to  his  son  T.  S.  certain  real  estates  specifically, 
and  charged  with  certain  specific  burdens,  and  bequeaths 
certain  pecuniary  legacies,  and  made  his  real  and  personal 
estates  liable  to  the  payment  of  the  legacies,  and  made 
T.  S.  his  residuary  devisee  and  legatee,  and  sole  executor. 
Held  by  the  Lords,  reversinr  a  decree  of  the  L.  Ch.  B.  of 
the  Exchequer,  that  the  real  estates  specifically  devised  to 
T.  S.  were  not  liable  to  contribute  to  the  payment  of  the 
pecuniary  legacies. 


March  pdiy 

April  IStby 

1899. 

Execator. 


Legpicy. 


The  material  question  in  this  case  was  whether  the 
pecuniary  legacies  given  by  the  late  Mr.  John  Spong» 
of  Aylesford,  in  Kent,  and  charged  upon  his  estates 
veal'  and  personal,  were,  according  to  the  true  con-' 
stmctioB  of  the  will,  a  charge  upon  certain  real  estates 
specifically  devised  to  his  son  Thomas,  who  was  also 
^e  residuary  devisee  and  legatee,  and  sole  executor. 

The  testator,  John  Spong  the  elder,  was,  at  the 
times  of  making  his  will  and  of  his  death,  seised  in  fee 
simple  of  divers  real  estates,  situated  in  the  counties  of 
Kent  and  Middlesex,  and  elsewhere,  of  very  consider- 
able value,  and  was  also,  at  the  time  of  his  death, 
possessed  of  personal  estate  and  effects  to  a  very  con- 
siderable amount. 

By  his  will,  which  is  dated  the  20th  day  of  Aug.  1814, 
and  is  executed  so  as  to  pass  freehold  estates,  he  gave 
and  devised  to  his  wife,  Rosamond,  the  possession  of 
tile  dwelling-house  in  which  she  then  resided,  and  also- 
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of  the  cottage  adjoining,  firee  of  all  rent,  so  long  as  she 
should  continue  his  widow,  sole  and  unmarried ;  and 
also  bequeathed  to  her  all  his  furniture  and  wines,  and 
moveables  of  every  description,  not  consisting  of  money 
or  securitii^  for  mon^y,  in  and  about  his  said  dwelling- 
house  and  cottage,  outbuildings,  garden  and  premises, 
for  her  natural  life,  she  continuing  sole  and  unmarried ; 
and  after  her  decease,  or  her  mtorying  again,  he  gave, 
devised  and  bequeathed  the  said  dwelling-house^ 
cottage,  furniture  and  wines,  which  should  not  be 
previously  used  by  her,  together  with  the  ether  articlies 
specifically  bequeathed  to  her  as  above,  unto  and  to 
the  use  of  his  soUi  the  lippeUaat,  his  heira,  exeeutots, 
administrators  and  assigns,  fbt  ever.  He  also  gave 
and  bequeathed  to  his  wife  and  her  assigns,  for  the 
term  of  her  natural  life,  a  yearly  rent-charge  of  400  L 
to  be  chargeable  and  charged  on,  and  issuing  and 
payable  out  of  the  landa  therei^aiter  mentioned ;  ;(tbat 
is  to  say),  the. yearly  sum  of  300/.,  part  thereof  to  be 
chargeable  and  charged  on,  and  issuing  and  payd)le 
out  of  the  lands  by  that  his  will  thereafter  givea  9nd 
devised  unto  his  said  son,  the  appellant}  Mid  tlie 
yeiM^ly  sum  oi  100  L,  the  remaining  part  of  the  said 
yearly  rent^charge  of  400/.,  to  be  chargeable  and 
charged  on,  and  issuing  and  payable  out  of  his  the  tea- 
tator'e  mill  and  premises  at  Snodland,  thereinafter  by 
that  his  will  given  and  devised  unto  his  son  William 
Spong  I  and  he  directed  the  several  provisions  made 
^or  his  wife  by  that  his  will  should  be  in  full  satis* 
fiiction  of  all  dower ;  and  after  directing  a  bond  eie* 
cuted  by  his  son  John  Spong,  for  1^000/.,  to  be  given 
9p  to  be  cancelled,  and  releasiiig  all  other  debts  due 
to  him  by  his  son  John  Spong,  not  included  in  the 
open  account  cilrrent  then  subsisting  betnlreen  them^ 
«nd  after  <tlK>  caving  and  bequmthiag  to  hia  exMulor 
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((lie  appellant)  a  sum  of  4)000/.  to  be  by  hjm  invested  i8f(^. 
ia  hk  name  m  the  fimids,  upon  trust  to  pay  the  divi-  ^^^^^ 
deiid»  to  tilke  respondeat  Lefcitia,  the  wife  of  the  said        v- 

8P0N0 

reapOiidaHl  John  Spong,  for  her  sole  and  sepan^e  use    ^^d  othm* 
duEVig^  h^r  life^  and  after  her  decease  to  her  h^and» 
ik9i  re3p4»de«t  Jbhn  l^ongi  for  life,  so  long  as  he 
i^uld  net  aUev,  the,  sanie ;  wd  from  and  after  the 
4^^aif^  of  Letitia  Spongi,  and  John  Spong  her  has- 
\mn^  ik^sA  be  g^ve  and  heq^^eathed  the  said  pfiacipal 
4ii«i  of  4^000/.  li^pon  trost,  for  the  benefit  of  their 
eliildien  in  the  manner  th^in  particularly  mentioned, 
end  ift  defrult  of  children  to  sink  into  the  residuum  of 
tJhe  teatsBitor'fi  personal  estate ; — ^he  devised  certain  free* 
\koki,  and  leasehold  eatatea  to  his  son  Thomas  Spong 
(the  appellant)  in  the  following  words : 

^*  I  give  and  deviae  unto  my  son  Thomaa  Spoog, 
^  his  heini  and  assigna,  all  and  every  my  freehokt 
<^  and  leasehold  estates  at  Millhall,  East  Mailing* 
^^  Ayletford,  Burham  and  Ditton  and  Sandg«te,  in 
<<  the  county  of  Kent,  and  Acton  in  the  county  of 
^  Middlesex,''  (then  follows  a  particular  description 
ef  |he  estates,)  ^  together  with  the  appurtenances ;  to 
*^  hold  the  said  estates  and  premises  by  thie  my 
^  will  devised  to  n\y  son  Thomas  Spong,  unto  and 
**  tp*  the  use  of  my  sfUd  son  Thomas  Spong,  his  heirs 
*^  and  $wigni  for  ever,  sulQect  to  the  annual  payment 
^^  of  9Q0i,  tp  my  said  wife  during  her  life,  part  of  the 
-  9f4d  yearly  sum  of  400/.  by  this  my  will  given  to 
^*  hfflpj  end  the  WWnity  or  yearly  sum  of  100  i,  here* 
<'  s^^  giveOf  in  trust  for  my  daughter  Rosamond 

Thf^  te#tatqr  then  goes  on  to  devise  to  his  exeoutor 
perU^n  estates  in  the  parishes  of  Aylesford  and  Bur^ 
lunn,  i)pon  tpist,  to  p^mit  and  suffer  the  testator  a  aon^ 
Dwiel  $]poitg»and  bit  ewignci,  to  have,  hold  and  enjoy^ 
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and  receive'  atad  take  the  rents,  issues  and  profits 
thereof,  for  his  life,  with  remainder  to  the  use  of  the 
c)iild  or  ehildren  of  the  said  Daniel  Spong,  in  manner 
therein'  "mefntibned,  with  remainder  fc>  the  use  <d  his- 
said  son  th^  appellant,  his  heirs  tod  assigns  fi>r'efar; 
and  he  devises  Snodland  Mill  and  other  hereditaments 
unto  and  to  the  use  of  his  son  Williain  S^ng,  of 
Snodland,  his'  heirs  and  assigns  for  «ver,  subject  and 
charged  with  the  annual  pajrment  of  100/.,  part  of  the 
yearly  rent-charge  of  400/.,  before  given  to  his  wife; 
and  he  devised  and  bequeathed  unto  his  eotecutor 
thi^^inafter  named,  and  his  hdrs^  during  the  mituial 
life  of  his  daughter  Rosamond  Spong,  a  yearly  rent- 
charge  of  100/.,  to  be  issuing  and  payable  out  of  the 
estate  and  premises  devised  to  his  said  son  Thomas 
Spong,  the  appellant,  as  aforesaid,  and  to  be  paid  to 
his  said  daughter  Rosamond,  in  manner  therein 
mentioned.  He  also  bequeathed  to  his  executor  the 
sum  of  2,000/.,  to  be  by  him  invested  in  his  name 
in  the'  public  funds  or  real  securities,  upon  trust 
to  pay  the  dividends  to  his  daughter,  the  respondent 
Martha,  the  wife  of  Major  William  Rowen,  for  her 
separate  use,  and  after  her  decease  upon  trust  for  the 
benefit  of  her  children  (if  any),  in  manner  therein 
mentioned.  He  also  bequeathed  unto  his  said  daugh- 
ter Martha  Rowen,  the  fiirther  sum  of  1,000/.,  to  be 
paid  to  her,  her  executors,  administrators  and  assigns, 
within  twelve  months  next  after  his  decease.  He  also 
gave  and  bequeathed  to  the  respondents  William 
Ahington  and  Elizabeth  Bowles,  therein  described  as 
the  two  children,  of  his  deceased  daughter  Elizabeth 
the  wife  of  William  Bowles,  esquire^  the  legacy  or  sum 
of  1,000/.  each,  when  they  should  respectively  attain 
the  age  of  twenty-one  years ;  and  to  John  Spong  the 
younger,  the  son  of  the  testator's  son  John  Spong,  the 
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«um  of  500  Lf  to  be  paid  him  when  he  should  attain  his       1 820. 
age  of  twenty-one  years. 

And  the  testator  ordered  and  directed  the  sevecal 
legacies  and  sums  by  that  his  will  given  and  be* 
queathed,  or  which  he  might  thereafter  give  or  be*, 
queath  by  any  codicil  or  codicils  to. that  his  will,  and 
which  should  not  be  otherwise  directed  to.  be  paid,,  to 
be  raised  and  paid,  or  put  out  and  inviested,  as  the 
<?ase  might  requivey  within  twelTC  months  nest  after  his 
denase. 

The  testator  then,  by  the  following  words,  charges 
his'legaoiee  oa  all  his  real  and  personal  estate :  ^*  And 
'M  do  hereby  expressly  charge  and  make  liable  my 
^  real  sbmI  personal  estate  to  and  with  the.payment  of 
<<  the  aforesaid  aev^al  legacies*" 

As  to  all  the  rest,  residue  and  remainder  of  his  jseal  Residuary 
and  personal  estate  and  effects,  whatsoever  and  where-.  ^^^'^' 
soever,  of  what  nature  or  kind  soever  the  same .  did .  or 
might  consist,  not  theieinbefore  by.  him.  given,  and 
bequeathed,  he  gave,  devised  and  bequeathed  the  jame 
to  his  son  Thomas  Spong,  his  heirs,  executors,  &c.  absor 
lutdy ;  and  made  his  said  son  Thomas  sole  executor  oC 
his  will. 

The  testator  died  in  January  1815,  without  having.  Death  of  Tet- 
altered  or  revoked  his  will,  and  Thomas  proved  the  Defiaency.' 
will,  but  found  that  the  whole  of  the  real  and  personal 
estates  of  the  testator  were  not  sufficient  to  pay  his. 
funeral  expenses,  debts  and  legacies,  without  including' 
the  real  estates  specifically  devised ;  and  therdEore  the 
4,000/.  bequeadied  for  the  benefit  of  John  Spong 
and  Letitia  his  wife  were  not  invested  nor  paid,  and 
other  legacies  remained  impaid  for  the  same  reason. 

John  Spong  the  son,   and  Letitia  his  wife^  sDOid  Bil],i8S4. 
others  interested,  filed  their  bill  in  the  Exchequer, 
against  the  executor,  Thomas,  praying  that  the  usual. 
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1829^^  acoo— to.  migkt  be  taken ;  lliat  ike  exeoutof  migkt  h» 
decreed  to  make  good  tke  loss  iBcmred  l^  tke  plainfttf 
Jobn  Spoi^  aad  Letkia  his  wife,  by  tke  Bom-kiveat* 
aad  otiim.  Blent  of  the  4,000/^  and  that  a  oompetent  pait  of  tke 
wkole  of  the  real  eatateaof  theteatatermightbeaakl 
to  make  good  tke  legacies^  &c. 

Tke  executory  by  kia  answer,  stated  tke  deficiency  of 
<ke  assets  to  anawer  tke  pecnuaiy  legacies,  wttkonl  ii^ 
chidii^  the  real  estates  specifically  defised;  aiMl  tkat^ 
although  he  had  applied  the  whole,  as  he  had  done 
part,  of  such  speoificaUy  derised  estetea  to  Ike  pay* 
meat  of  the  legacies,  &c.  then  would  sliU  have  been 
a  deficiency. 
Ca«M  heud,       On  tilie  19tk  December  18fl6^  tke  cause  was  heard 

before  tke  Lord  Chief  Baioa ;  and  &e  couaael  fior  Ihe 
plamtifis  insisted  that  the  testator  had  by  kis  will 
charged  his  real  estates  specifically  devised  with  tka 
payment  of  his  pecuniary  legacies^  wkik  tke  eoirtiaiy 
waa  insisted  upon  by  tilie  counsel  for  the  weealai; 
Tkomas  Spong,  the  appellant 
Jan.  19,  im.  On  tke  39tk  of  January  ia«7>  l^e  Lord  Chief  Beran 
peaiaT^.    psoaounced  tke  decree  now  appealed  from,  Iqr  wkieh 

tke  Court  declared,  ordered,  adjudged  and  decieedt 
that  tke  said  will  be  established*  and  the  trusts  tkeveof 
peifonned  and  carried  into  execution;  end  it  waa 
farther  ordered  and  decreed  by  the  Court,  tk^t  it  be, 
and  it  was  thereby  referred  to  Richard  Riohaida, 
esquire,  one  of  tke  Masters  of  the  said  Court,  to  tako 
aa  account  of  tke  respective  valued  of  the  aever»l  real 
estates  of  which  the  said  te^tfttor  w^  ^eisied  al  th^ 
time  of  making  his  will,  and  the  ti^ie  of  hi$  death* 
And  it  was  fiuther  <»dered  and  decreed  by  the  Court, 
that  it  be,  and  it  was  thereby  referred  to  the  said 
Master,  to  take  an  account  of  the  debts,  legacies,  and 
fua«J  and  testamentary  expenaesi^  Md  of  tke  pfvwoal 
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cslite  of  the  tudd  testater,  JoHa  Spoirg,  eone  to  Aie     J^t9. 
httuls  of  ^  mid  Tbomaa  SpMig^  kis  executor^  or  of 
any  other  pcffwrn  or  persoas  hf  km  order  or  for  Ms  ttse, 
aaid  how  the  mme  and  every  part  thereof  had  been    wid^oi£in. 
applied  and  ditposed  of;  and  npon  ta^g  9iich  ae* 
cenata^  if  it  shoicikl  appear  that  tiie  personal  estate  of 
the  sud  teaUrtiMr  vmB  not  aufficieat  £of  the  pa3mieiit  of 
the  said  legadiaay  then  the  Coint  deekred  theft  the 
aaid  testator,  Jdin  Spong,  had  by  his  siM  will  eharged 
so  imioh  as  should  remain  unsatisfied  upon  the  whole 
of  his  said  real  estates^  whether  specifically  devised 
or  othetwiM,  and  also  upon  his  personal  estate  Speci- 
fiealty  becfueathed*    And  it  was  fUrth^  ordered  by  tike 
Ooiti*,  that  the  said  RoMmond  8p<mg,  the  widow,  be 
at  Mberty  to  elect  whether  she  would  claim  her  dower 
out  of  the  real  eatates  of  the  said  testator,  chr  whether 
she  would  take  nndev  tiie  will  of  the  said  testator^  John 
Spong  J  and  that  the  said  Master  should  inquire  and 
report  te  the  Court  aeooidingly.     And  it  was  further 
ordered  by  the  Court  that  it  be,  and  it  was  thereby 
referred  to  the  said  Maater,  to  iaqnire  and  import  to 
the  Court  whether  the  said  defen^t  WilUam  Spoug 
had  paid  off  any  mortgage  made  by  the  send  testator, 
John  Spong)  on  any  of  his  teal  estates  in  4^e  pleadings 
of  this  cause  mentioned,  and  the  said  Master  was  to  be 
at  liberty  to  state  any  special  circumstances  that  n^ght 
arise  in  making  such  inquiry  to  the  Court  as  he  should 
think  fit;   and  in  taking  which  said  accounts,  and 
making  die  inquiries  before  directed,  all  parties  were 
to  produce  before  and  leave  with  the  said  Master 
(upon  oadi  if  required),  all  deeds,  books,  papers  and 
writings,  in  their  or  either  of  their  custody  or  power, 
which  in  any  manner  r^ted  to  the  said  real  and  per- 
sonal estates,  accounts  and  inquiries,  and  were  to  be 

ctamined  upon  ittleitDgatories  touching  the  same  as 
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the  aaid  Master  should  direct ;  and  the  said  Master 
was  thereby  armed  with  a  conmiisaioii,  as  well  for  the 
ezaminatftcm  of  the  said  parties  as  of  witnesses,  in  aid 
of  the  said  accounts  and  inquiries,  and  one  or  more 
commission  or  commissions  was  or  w^re  to  issue  into 
the  country  for  that  purpose,  if  necessary ;  and  if  uny 
qpeeial  matter  should  arise,  the  said  Master  was  to  be 
at  liber^  to  state  the  same  to  the  Court  in  a  separate 
report,  as  he  should  think  fit ;  and  it  was  further  or- 
dered»  adjudged  and  decreed  by  the  Court,  that  the 
said  Master  should  tax  all  parties  their  costs  of  the 
suit,  up  to  the  hearing  of  the  cause,  and  the.  aaid 
Master  was  to  make  his  report  therein  with  all  coia^e- 
nient  spe^,  and  the  cause  was  to  be  continued  in  the 
paper  of  causes  to  be  further  heard  upon  the  cxMoing 
in  of  the  saidrq)ort,  until  which  time  tiie .  considerar 
tion,  of  how  and  by  whom  the  said  oosts,  ao  directed 
to  be  taxed  as  aforesaid,  should  be  paid,  and  the  sub- 
sequent costs,  and  all.  further,  directions  thereiiiy  were 
theieby  reserved,  and  in  the  meau  time  any  of  theeeid 
parties  were  to  be  at  liberty  to.  apply  to  the  Court,  as 
there  should  be  occasion. . 

Against  this  decree  the  executor  appealed,  except  in 
so  far  as  it  directed  an  account  of  the  personal  estate, 
and  allowed  the  widow  to  elect  whether  to. claim  her 
4ower  out  of  the  real,  estates  or  take  under  the  will, 
and  particularly  called  the  attention  of  the  Lords  to 
the  following  parts,  of  the  will : 

1st  The  devise  .to  the  testator  s  wife  of  Uie  posses- 
sioi^.  of  the  •dwt^liqg-house,  and  the  bequest  to  her  of 
the.iwmtttre'aiMl  moveables  inr  it  duii^g  hef .. widow- 
hood*:-. 

9d*  The.  precise  .and  aecucato*  maianer  ia  which 
the^aimnitgr  of  4Q0/»  gken.  to  thj^  wife  fea'cher 
charged  upon  those  real  estates,  specifically  d< 
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'Which  are  intoided  to  be  charged  therewith^  and  the       1S29. 

care  evinced  by  the  testator  in  directing  what  pro- 

'  portion  of  the  annuity  each  of  the  different  estates  is  to 

bear.  w^otbw. 

Sd.  The  direction  by  the  testator  that  the  several 
provisions  made  for  his  wife  shall  be  in  lieu  of  her 
dower,  as  to  which  she  was  not  (like  the  other  devisees 
and  legatees)  a  mere  volunteer. 

4th.  The  direction  to  deliver  up  to  the  respondent 
John  Spong  his  bond  for  1,000/.  and  to  release  him 
irom  all  other  debts;  which  the  appdlant  submits  is 
a  specific  legacy  to  him  of  that  debt  of  1,000  /.  and  the 
other  debts.  Also  in  a  subsequent  part  of  the  will  the 
specific  legacy  to  the  appellant,  Thomas  Spong,  of  the 
testator's  fanning  stock,  book  debts,  and  other  par- 
ticulars contained  in  an  inventory,  and  afterwaids  the 
jrelease  to  the  testator's  son  Daniel  Spong  of  all  debts 
in  the  testator's  ledger,  which  debts  then  anKMfnted 
to  6,000/. 

^th.  The  devise  to  the  appellant  of  all  the  tes-> 
tator's  freehold  and  leasehold  estates  at  Millhall,  &c, 
in  the  same  sentence;  and  the  express  declaratioii 
that  he  shall  take  them-  subject  to  the  anmial  payment 
of  300/.  part  of  the  annuity  of  400  /.  given  to  the  tes- 
tator's vrife,  and  of  the  annuity  of  100  /.  given,  to  his 
daughter.  The  appellant  is  anxious  that  this  devise 
to  him  of  a  specific  part  of  the  testator's  real  and  pe^- 
sbnal  estates,  expressly  subject  to  specfific  chu'ges^  and 
the  inference  to  be  drawn  from  it,  should  be  consi- 
dered not  only  by  itself,  but  also  in  connection  with 
the  residuary  clause  in  the  will>  by  which  the  appel- 
lant is  made  general  residuary  devisee  and  legatee  of 
bodi  the  real  tmd  personal  estates,  this  portion  of  the 
ireal  and  personal  estates  having  been  first 
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1820.       i>H>m  it  in  order  to  be  gtven  to  Iiim  specifically,  and 

«abject  to  specific  charges. 

v7  Sih.  The  devise  to  the  testator's  son  WiHiam  l^ong 

•nTodben.    ^^^  ^^^  manner  of  Snodland  Mill,  expressly  charged 

with  the  annual  pajrment  of  100  L,  part  of  the  widow's 

tomuity  of  400/. 

And  lasdy.  The  express  direction  hy  the  testetor 
that  the  legacy  of  4,000  L,  and  such  other  of  his  pecs- 
niary  legacies  as  were  not  to  vest  immediately  on  the 
testator's  deafth,  shonld,  in  case  all  <he  GA>J6cts  ibr 
which  idiey  were  deigned  should  lail,  sink  into  and  be 
taken  as  part  of  the  residttum  of  his  penKxnal  estate. 

The  appellant  tmsted  that  the  deo^e  (rf  the  Cooft 
below  would  be  tevarsod  (except  as  above  mentioned), 
fiv,  amongst  others,  the  following  reason  : 

Because  it  is  an  establidied  rule  that  a  specfic  le- 
gatee iM  not  bound  to  abate  wilh  genaml  legatees  eten 
for  the  payment  of  debts,  still  less  to  contribilte  to  the 
pa3rment  of  general  legacies ;  and  because  a  specific 
4eTi9Qe  is  in  suoh  respects  to  be  at  least  as  much 
jSMQured  as  a  specific  legatee ;  and  because  the  testator 
ia  the  jpressnt  ease  evidently  intended  tbe  specific 
iimriaoe  of  Jus  "  freehold  and  leasehold  estate  situate 
«t  MiUhall,"  ice.  not  to  be  mcHre  aAeted  by  the 
^general  oharge  than  he  inteiided  the  specific  -i^atees 
'to  be.;  and  if  the  specific  legatees  were  not,  according 
4io  the  establidied  rule,  liable  to  contribute  in  favour  of 
the  general  legatees^  it  seems  to  follow  thid:  Ae  spedfic 
4eviaee  was  not ;  and  so  strongly  did  the  levened  Judge 
feel  this  neoessary  concluBlon,  tiiat  he,  in  order  to 
preserve  conaistenoy  in  his  decree,  dedared  the  specific 
legatees    liable  to  abate  equalfy  with  the  q)6cific 
4enrisee8.    The  general  -  rule  wai^  'however,  admitted  l^ 
(tk^  learned  Judge ;  but  he  thought  that  the 
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liad  miaufested  aoi  intentioD,  Bnd  thst  judi  intentioii       i8«9. 
<>ught  to  prevail  against  the  general  rttle«     The  appel- 
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lant  re^ectfuUy  subnuts  that  no  Buck  intentioii  ap-       -  ^' 


WOMO 


peaors ;  on  the  contrary,  he  submits  that  the  testator,  m  md  otbeip. 
-subjecting  the  devised  estates  to  certain  stated  charges, 
nmst,  Tipcm  the  true  prinoiple  of  constmction,  ewfresm 
"Ufdus  €9t  &oclusio  a^eriuB^  be  ^considered  as  having  in- 
dicated the  extent  of  the  charges  wkichl^  specifically 
devised  estates  should  bear. 

It  is  however  obsen^ble,  that  though  by  the  terms 
4>f  the^cree  the  specific  legacies  are  charged  nrteably 
'With  the  iBpecifically  ideviaed  Teal  estates,  it  was  stated 
on  the  course  of  the  judgment  that  tiiere  wae  no  dis- 
tincstion  bel^een  a  residuary  and  a  specific  devise  of 
real  estate,  for  that  every  devise  of  land  is  specific ; 
and  that  the  teetator  in  ^tbiscase,  having  charged  bis 
Teal   estate  generally,  no  distinction  can  be  taken 
between  such  parts  as  are  specifically  devised  and  such 
parts  as  pass  by  the  residuary  devise^  but  dwt  all  nmst 
be  equally  liatde.    Jn  lanswer  to  this  observation,  4fae 
appellant  submits  that,  tbougfa  :it  be  tsoe  that  eiraiy 
devise  of  jreal  -estate  is  income  sense  specific,  as  ^re- 
siduary devise  of  jreal  estate  will  jooily  .pass  such  neai 
estate  as'itke  testator  bad  at  the  time  of  making  the 
will,  and  will  net  pass  real  estates  subsequeotly  .ac- 
quired, .nor  yet  xeal  estate  specifically  devisedt  :tfae 
devise  of  which  has  hpsed  ; — yet  it  is  aotia  afm&t 
deviae  da  the  ordinary  aense  xvf  cthe  woid ;  rtliat  is,  spe* 
cifically  or  particularly  devised  by  express  -or  speeifie 
description,  and  so  separated  fioBm  the  gftnenal  real 
estate  ^  to  .denote  a  nune  anxians  purpose  of  ibonnty, 
as  to  that  portion  of  it,in.{iEcaour  jof  the  tspecific  devia^, 
than .  could  be  jisoiijbed  le  ^liiia  vus  to  his  jreadhiary 
devisecr. 


« 
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1 820.  It  is  clear  from  the  cases  of  Clifton  v.  Burt,  1  Peere 

^^^^    '     Williams,  678>  and  Haslewood  v.  Pope,  3  Peere  Wil- 

V.  liams,  322,  and  many  others,  that  a  specific  devisee  of 

aod^tL^.    ^^  estate  is  entitled  to  as  much  or  even  to  more  fietvoor 

than  a  specific  legatee*    The  language  of  the  Court  in 

Clifton  r.  Burt  is,  that  if  a  specific  peiBonal  legatee 

shall  not  contribute  towards  a  pecuniary  legatee,  much 

less  shall  a  specific  devisee  of  land* 

The  only  case  to  be  found  in  the  books  at  all  similar 
to  the  present  is  expressly  in  the  appellant's  favour ;  it 
is  the  case  of  Joy  v.  Campbell,  1  Sch.  and  Lef.  S2S. 
That  case,  or  at  lea^t  one  direct  point  of  it,  appears  to 
be  precisely  the  same  as  the  present ;  and  the  opinion 
of  the  Lord  Chancellor  was  expressed  decidedly  ag^ainst 
the  liability  of  the  real  estate  specifically  devised. 

By  the  respondents  it  was  contended  that  the  decree 
ought  to  be  affinnedi  for  the  following^  among  other 
reasons : 

1st.  Because  by  express  words  specific  legacies,  as 
well  as  lands  specifically  devised,  may  be  chaigtd 
with  payment  of  pecuniary  legacies,  and  there  are 
cases  in  wJiich  it  has  been  held  that  a  specific  legatee 
must  abate  in  fSetvour  of  a  pecuniary  legatee. 

2d.  Because,  where  legacies  are  charged  upon  the 
real  estatesi  not  by  implication  but  by  express  general 
words,  no  part  of  the  real  estates  can  be  exempted 
fifom  the  operation  of  those  express  words  by  any  thing 
sh<^  of  express  words  of  exemption ;  whereas  in  the 
present  case  iheace  are  no  words  in  any  part  of  the  will 
to  restrict  the  generality  of  the  express  charge. 

Sd.  Because  the  general  doctrine,  that  specific  l^|a« 
.    ciea  do  not  abate  in  favour  of  pecuniary  legacies, 
depends  on  a  principle  quite  inapplicable  to  the  ques- 
tion whether  any  part  of  the  real  or  personal  assets  is 
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exempted  from  an  express  general  charge  of  legacies       leto. 
on  real  and  personal  estate.  \poii»' 

The  following  cases  were  cited : — Sayer  v.  Sayer^  •• 
«  Vem.  688 ;  Pre,  Ch.  89« ;  Brown  v.  AUen,  1  Vem.  wd'oSIU. 
SI ;  Lewin  v.  Lewin,  %  Ves.  sen.  415.  417;  Long  v. 
Shorty  2  Vem.  756;  Hanby  v.  Roberta^  51.  l*/; 
Birmingham  v.  Kirwanj  2  Scho.  Lef.  444.  448 ;  il^ 
JricAe  V.  Cooper j  8  Ves.  396 ;  Kightley  v.  Kightky, 
%  Yes.  828;  Pcnod/  v.  itoMn^,  1  Ves.  200;  EUUan  ▼. 
i4j^7vy,  1  Ves.  Ill ;  2  Ves.  sen.  568,  9;  Webb  v.  fVebb, 
It  Vem.  111.  140,  1  P.  Wms.  132;  Austen  y-  ^w- 
«ey,  6  Ves.  4fJ5 ;  Dmw  v.  Gibbs,  3  P.  Wms.  2& 
29;  &c. 

Fonblanque  and  another,  for  the  appellant. 
Sugden  and  another,  for  the  respondents. 

2^<f  j|/aiiiter#:— In  this  case  a  bill  was  filed  against  ^^^T^^ 
the  appellant,  Thomas  Spong,  executor  of  John  Spong, 
deceased,  by  the  respond^tts,  who  were  l^^atees  under 
the  will ;  aind  the  bill  prayed  that,  in  case  the  personal 
estate  of  the  testator  should  not  be  suflScient  to  pay  the 
legacies,  a  competent  part  of  the  real  estates  should 
be  sold  for  that  purpose.  Thomas  Spong,  besides 
being  executor,  was  the  residuary  devisee  and  legatee 
of  the  real  and  personal  estates  of  the  testator,  and  ha^ 
also  certain  real  estates  specifically  devised  to  him ;  and 
the  question  between  the  parties  was;  whether  die  real 
estates  specifically  devised  to  Thomas,  were  liable  to 
contribute  to  the  payment  of  the  pecuniaiy  legacies* 
The  Lord  Chief  Baron  thought  that  they  were,  and 
deereed  accordingly,  and  fifom  that  decree  the  appeal 
is  brought. 

The  question  arises  on  the  will  of  John  Spong, 
deceased,  whereby,  &e«  &c.  (states  the  will  as  before 
set  forth.) 

VOL.  I. — New  S.  V  D 
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It  appears  that  the  Chief  Baron  layi  it  down  as.  a 
proposition,  that  there  was  no  distinction  between 
a  specific  and  residiiaiy  devise,  and  that  if  t^  one  is 
liable  to  make  good  the  pecimiary  legacies,  so  is  the 
.other.  But  I  cannot  agree  in  that  proposition.  In 
the  fir^  place,  inth  respect  to  ^  specific  devise,  the 
testator  separates  that  part  of  his  property  from  the 
rest;  but  that  is  differ«)t  from  a  residuary  devise, 
for  there  the  devisee  takes  the  real  property,  subject  to 
the  payment  of  the  pecuniaiy  legacies,  l^en,  in  the 
case  of  a  specific  devise,  the  devisee  takes  a  particular 
.thing;  but  in  the  case  of  .a  residuary  dpvise,  he  t^kas 
only  such  part  of  the  real  property  as  remains  afttf 
the  legacies  have  been  satisfied. 

The  general  rule  is  that  specific  devisees  9pd  lega- 
tees shall  not  contribute.  It  was  ai^^ed  by  one  of 
the  counsel  at  th^  b^r,  tibat  there  was  no  distinction 
between  creditors  md  pecuaiaiy  legatees,  aa  to  aa 
-implied  charge  on  real  eatate.  But  Lord  AWanley 
was  of  a  contrary  ppinion»  aa  he  stated  in  Kightl^ 
V.  Kighilejf,  2  Ves.  jua.  398,  and  Shakrass  y.  Ht^ 
deHf  3  Ves.  739*  This,  to  be  sure,  is  an  oiU^  dickam 
of  Lord  Alvanley,  fuid  not  a  deeiaion ;  but  even  aa  aft 
obiter  ^tum,  it  is  very  ^ong. 

I  stated,  at  the  time  pf  the  hemug  of  this  case,  tha^ 
I  would  not  give  a  final  opinion  on  it  in  %he  absenoe 
K)f  the  noble  and  learned  Lord  on  the  wooUni^.  He 
is  now  present,  and  I  have  coQununicatied  witb  him  on 
the  subject  of  the  ci^,  and  also  with  Lords  Eldon  and 
Redesdale,  and  they  ^pree  with  me  ia  opinion* 

As  to  the  case  of  Jojf  y,  Cafnfbek,  1  Sch.  i^ 
939  J  Lord  Redesdale  said,  that  when  the  6m4  fi>r  the 
|)aym$nt  Cif  legacies  conyist  ody  of  fm^parigr  pwsing 
under  ^  a  residuary  bequesjt  tP  J^.,  after  «k  qmaifo 
bequest  to  A.^  it  is  against  principle  to  clfLaige  tiMt 
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from  a  subsequent  part  of  the  will,  for  it  is  as  much  i829. 
a  legacy  as  any  other,  and  it  cannot  be  considered  ^^^^ 
that  the  testator  meant  to  give  that  specifically,  and  v. 

yet  to  subject  it  in  the  same  manner  as  if  it  formed  Mid  Qth«n . 
part  of  the  residue;  and  I  asked  the  noble  and 
learned  Lord,  what  \^e  meant  by  the  words,  **  it  is 
^*  against  principle^**  ^ad  his  reply  was,  that  it  was 
an  established  rule  that  specific  devisees  or  legatees 
should  not  contribute  to  pecuniary^  legacies.-  Where 
the  intention  of  the  testator  is  clear  that  Chay  diould 
BO  contribute,  then  the  intention  must  be  followed ; 
but  there  is  no  such  clear  intention  in  this  case,  and 
tfaeu  the  general  rule  is  that  specific  devisees  mid 
legatees  are  not  botmd  to  contribute  to  liie  payment 
of  pecuniary  legacies. 

Another  observation  is,  that  the  testatcur  himself 
appears  to  have  understood  and  marked  the  distinction, 
with  reference  to  liability  to  contribute,  between  the 
specific  and  residuary  devises  and  bequests ;  and  the 
case  comes  under  the  general  ~  rule  that  the  specific 
devisees  and  legatees  shall  not  be  bound  to  contribute ; 
and  on  the  whole,  I  submit  that  the  decree,  as  far  as 
it  is  appealed  from,  should  be  reversed. 

Reversed  accordingly. 


D  d2 
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ERROR, 

1<UiMareli«  FROM   THE   COURT  OF    EXCHEQUER  CHAMBER, 

1899. 
%     ^     ^  IRELAND. 

Judge's 

g:r;in.    R.  Ball      .        .        .        •    Plaintiff  in  Error. 
^TmT^  Mannin,  Lessee  of  L.  S.  Ball  -  Defendant  in  Error. 

Idiotcy. 

On  a  questioii  whether  a  deed  was  void  in  law,  on  the  ^and 
of  unsoundness  of  mind  in  the  person  by  whom  it  was 
executed,  the  Judge  directed  the  jury  that  the  question 
for  them  to  try  was,  whether  J.  S.  B.  was  a  person  of 
sound  mind  or  not;  and  that,  to  constitute  such  unsound- 
ness of  mind  as  should  avoid  a  deed  at  law,  the  person 
executing  must  be  incapable  of  understanding  and  acting 
in  the  ordinary  dfairs  of  life.  Exception  to  this — ^for  that 
the  Judge  ought  to  hare  directed  the  jury  that  the  on- 
Boundness  must  amount  to  idiotcy,  in  the  strict  lesal 
definition  of  the  term.  But  the  Judfee's  direction  held  by 
the  Courts  below  to  be  good,  and  the  judgment  a£Snned 
by  the  Lords. 

Judge's  direction  objected  to,  on  the  ground  of  ambiguity; 

•  but  as  this  point  was  not  brought  under  the  notice  of  the 
Judge,  nor  made  matter  of  exception  at  the  time  of  the 
direction  given,  held  that  it  could  not  afterwards  be 
relied  on. 


John  ball  being  seised  in  fee  of  certain  lands  in 
the  county  of  Kilkenny  in  Ireland,  on  the  10th  July 
1762,  conveyed  them  to  trustees  to  the  use  of  himself 
for  life,  remainder  to  his  daughter,  Dorothea  Margaret, 
(who  had  privately  married  Richard  Shinton,)  for  life, 
remainder  to  her  heirs  in  tail  male,  &c. 

In  17789  R-  Shinton,  the  husband  of  Dorothea 
Margaret,  died,  leaving  issue,  John,  their  eldest  son, 
who  was  of  an  imbecility  of  mind  from  his  infancy, 
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&e&rly  approaching  to  idiotcy ;  Launcelot,  their  second       1821K 
son,  (father  of  defendant  in  error)  ;   Richard,   their 
third  son,  &c.  «• 

Soon  after  the  death  of  Shinton,  who  had  assumed 
die  name  of  Ball  on  manying  Ball's  daughter,  his 
widow  intermarried  with  Richard  Ball,  an  attorney 
and  a  relation  of  the  family,  by  whom  she  had  an  only 
son,  Abraham,  (fietther  of  the  plaintiff  in  error). 

In  I7B5,  John  Shinton  Ball,  the  first  tenant  in  tail 
of  the  lands  above  mentioned,  was  prevailed  upon  by 
his  mother  and  her  second  husband  to  levy  a  fine  and 
suffer  a  recovery,  and  to  bar  his  estate  tail;,  and,  by 
deed  to  lead  the  uses,  the  lands,  subject  to  a  life 
annuity  for  John  Shinton  Ball,  were  settled  for  the 
benefit  of  Dorothea  and  her  second  husband,  and  their 
issue. 

In  1794,  John  Shinton  Ball  died,  and  his  brother; 
Launcelot  Shinton  Ball,  the  second  son  of  Dorotheal 
by  her  first  husband,  exhibited  his  bill  in  Chancery 
to  have  the  trusts  of  the  settlement  of  I762  performed, 
and  to  set  aside  the  deed  of  1785  as  fraudulent ;  but 
was  iobdvised  to  get  the  bill  dismissed  at  that  time,  and 
to  suspend  proceedings  till  the  death  of  his  mother, 
the  tenant  for  life. 

In  1809>  on  occasion  of  and  previous  to  the  marry- 
ing of  Abraham  Ball,  who  claimed  to  be  entitled  to 
the  esftate,  with  Jane  Wemyss,  Launcelot  S.  Ball 
caused  notice  to  be  given  to  the  father  of  the  lady 
that  he  (L  S.  B.)  was  tenant  in  tail  of  the  estate 
expectant  on  the  death  of  his  mother,  and  that  he  in- 
tended to  assert  his  claim. 

In  18  Id,  Richard  Ball,  the  second  husband,  died, 
and  the  son,  Abraham,  died  in  1814,  leaving  issue, 
Richard  Ball,  (plaintiff  in  error).  In  1818  Dorothea 
died^  and  in  1819  L.  S.  Ball  brought  his  ejectment, 
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ifi90.  iA  whiofa  actioii,  for  Bcme  feaMn  af  form,  n  jww 

^TTfT'  Mtibdi^wn;  and  i^  l^e  aaiM  y«ar  L.  S.  Ball  died^ 

9.  leaving  issue  L.  S.  Ball,  lessor  of  defendant  in  enror. 
jiAvviK.         j^  g.^  g^l^  ^^  ^^^  j^  ^gg^  bfoogbt  his  ejec^saacdf 

and  the  cause  v^  tried  on  .6th  August  182S^  wken  it 

was  a^oed  bj  the  counsel  for  ijlie  parties  on  ewh 

side»  diat  the  sole  question  to  be  tried  should  be  (a« 

Questioii  td  Jbe  set  forth  in  the  rec(xrd):< — ^*  Whether  a  certain  deed 

''^^'  '<  executed  bj  the  said  John  Shinton  Ball  in  his  Ufe^ 

'^  lime,  healing  date  the  17th  day  of  Oetobtt  IT^i 
^  was  or  was  not  valid  at  law,  as  the  deed  of  him  th^ 
^  sidd  John  Shintcm  Ball,  which  deed  had  been 
^'  executed  by  the  said  John  Shinton  Ball  and  the 
^  other  parties  theveto,  for  the  purpbsfe  of  leading  the 
«<  uses  of  a  certein  fine  and  common  recovery  levied 
*'  and  suffered  by  the  said  John  Shiiiton  Ball  in  his 
''  lifetinie,  of  the  lands  in  the  said  ^jectmeot  men- 
^  tiimed,  aa  renai&di^-man  in  (nil  thereof  m  co^junc* 
^^  tion  with  his  mother,  Diorothea  Ball,  the  pieeeding 
«  tenaat  for  life  of  thus  said  hrnde ;  and  that  if  the  said 
^  deed  should  be  Ibnnd  to  be  not  validi  m  tfm  deed  of 
^  the  said  John  Shinton^  Ball,  that  than  t  v^irdiel 
V  should  pass  for  Ae.  l«i$pr  flf  th^  phunta^*  m  thia  aase 
"  as  heir  male  of  the  body  of  Launeelpt  Shinton,  hia 
'•'  fiuthen  deceaaed,  whp  in  his  lifetime  was  n^ 
4<  iemainder*man  in  tail  of  the  s^d  lands,  and  in  aucl( 
1'  right  entitled  to  the  ^^  Uxida  on  the  death  bf  his 
^  mother,  the  said  Dorothea,  the  tenant  f6r  lifi^  (the 
^*  said  John  Shinton  Ball,  his  elder  brother,  beii^ 
^'  then  dead  without  law^  issue  of  hi^  bpdy) ;  nod 
*'  on  the  other  hand,  if  the  said  deed  should  be  fiound 
^^  to  be  valid  as  the  deed  of  the  said  John  Shintoa 
^^  Ball,  then  that  a  verdict  should  pass  for  the  da* 
^*  fendant :  and  it  having  been  further  admitted  and 
*^  agreed   by  the  counsel  on  each  side  for  the  said 
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^'  parties,  that  the  said  John  Shinion  Ball  had  (f ied  \  829. 
'^  in  the  month  of  December  1794,  and  had  not  left 
**  any  kwful  issue  of  his  body,  and  that  Richard  Ballr  «• 
''  the  second  husband  of  the  said  Dorothea  Ball,  had 
*^  died  in  the  year  ISIS,  and  that  the  said  Dorothea 
^*  had  died  in  the  year  1818,  leaying  the  said 
Launcelot  Shinton,  the  father  of  the  lessor  of  the 
plaintiff,  her  then  oldest  surviving  son  by  her  first 
'*  husband,  and  Abmham  Ball,  fkther  of  the  defend- 
^'  ant,  her  son  by  the  said  Richard  Ball^  h6r  second 
'^  husband,  her  sorviving ;  and  counsel  fbr  the  lessor 
''  of  the  plaintiff  having  thereupon  opened  the  dase 
''  on  his  behalf  in  order  to  malnta;hi  the  said  issue, 
^<  on  his  part  produced  several  witnesses,  who,  being 
^  duly  sworn,  deposed  that  the  said  John  Shinton 
'^  Ball,  at  th^  time  of  his  executing  the  said  deed,. 
<<  was  not  in  their  opinion  competent  to  etecute  the 
<'  s^ime,  aild  farther'  deposed  to  acts  and  conduct  or 
*^  the  said  John  Shinton  Ball  as  evidencing  his  mental 
f *  inoafMicity ;  and  having  given  such  evidence,  and 
<<  the  said  deed  of  the  17th  October  1785  having 
^'  been  read  in  evidence,  the  sard  counsel  thereupon 
<<  closed  the  plaintiffs  case;  and  counsel  for  the 
<^  defendant  thaneupon,  after  stating  the  case  on  his 
<<  behalf,  called  several  witnesses  to  maintain  the  said 
'^  issue  on  his  part,  who  being  sworn  and  examined^ 
<^  deposed,  that  in  their  opinion  the  said  John  Shinton 
*^  Ball  at  thef  said  time  was  competent  to  execute  the 
^*  said  deed,  and  further  deposed  to  acts  and  conduct 
^  of  the  said  John  Shinton  Ball  as  evidencing  his 
^  menial  capacity,  and  deposed  that  the  said  John 
^  Shinton  Ball  was  certainly  not  an  idiot :  and  there- 
*^  upon  the  case  and  evidence  having  been  closed  on 
^  both  sides,*  and  it  having  been  admitted  and  agreed 
*'  by  the  counsel  for  each  of  the  parties,  that  the 
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J829.       ^'  alleged  incapacity  of  mind  of  the  said  John  Shiotoa 

^^^£       ^'  Ball  did  not  arise  from  lunacy,  no  evidence  having 

«•  "  been  oriven  qf  lunacy  in  him,  the  learned  Judfife  in 

'^  his  charge  commented  and  observed  upon  the  evi- 

Jodge*8  direc-  ^«  dence  given  on  each  side,  and  told  the  said  jury, 

**  that  the  question  for  them  to  try  was,  whether  the 
"  said  John  Shinton  Ball  was  a  perscm  of  sound  mind 
**  or  not ;  and  that,  to  constitute  such  unsoundness  of 
*'  mind  as  should  avoid  a  deed  at  law,  the  person 
*^  executing  such  deed  must  be  incapable  of  under* 
*^  standing  and  acting  in  the  ordinary  affairs  of  life ; 
"  that  it  was  not  necessary  that  he  should  be  without 
"  any  glinuneriog  of  reason,  but  that  it  was  sufficient 
''  if  he  was  incapable  of  understanding  his  own  ordi- 
nary concerns,  and  that,  as  one  test  of  such 
incapacity,  the  jury  were  at  liberty  to  consider 
'^  whether  he  was  capable  of  understanding  what  he 
did  hy  executing  the  deed  in  question,  when  its 
general  purport  was  fully  explained  to  him ;  where- 
upon counsel  called  on  the  learned  Judge,  and 
^'  required  him  to  tell  and  direct  the  jury,  that  in 
*^  order  to  avoid  said  deed  at  law,  the  unsoundness  of 
"  mind  of  the  said  John  Shinton  Ball  must  amount 
''  to  that  d^ree  of  unsoundness  which  constituted 
*^  idiotcy,  according  to  the  strict  legal  definition  of  an 
idiot.  But  the  learned  Judge  refused  so  to  tell  or 
direct  the  said  jury  on  the  said  trial,  but,  on  the 
<<  contrary,  directed  them  as  before  stated;  wherefore 
the  coimsel  for  the  said  defendant,  on  his  behalf, 
V  excepted  to  the  said  opinion  and  direction  of  the 
"  learned  Judge  on  the  said  trial ;"  and,  at  the  request 
of  the  counsel  for  the ,  plaintiff  in  error,  the  learned 
Judge  who  presided  at  the  said  trial  put  his  seal  te 
Biiiofcice{i-   a  bill  of  exceptions  to  the  above  effect,  tendered  by 

tions.  ^  1 
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It  will  be  observed  tkat,  at  the  time  of  the  ruling,      ^  1889. 
no  notice  wus  given  to  the  Judge  that  there  was  any 
objection  to  the  direction  on  the  ground  of  its  being  too 
vague,  general,  and  uncertain. 

The  matter  having  been  argued  upon  the  said  ex'-  Feb.  8, 1835. 
ceptions  before  the  Court  of  King  s  Bench  in  Ireliind j  the  l!ourt  of 
that  Court,  on  the  8th  February  1825,  overruled  the  SSa^d"''** 
said  exceptions,  and  judgment  was  thereupon  entered  overruling 
for  the  defendant  in  error,  excepuons. 

The  plamtiff  in  error  being  dissatisfied,  with  this  writ  of  error 
judgment  of  the  Court  of  King's  Bench,  brought  his  qoer  Chamber 
writ  of  error  returnable  in  the  Exchequer  Chamber  in  "*  ^"^■'>*^' 
Ireland,  insistmg  "  that  in  the  record  and  proceedings 
''  aforesaid,  and  also  in  the  matter  recited  and  con- 
'<  tained  m  the  said  bill  of  exceptions,  and  also,  in 
^^  giving,  the  judgment  aforeSiaidi  there,  is  manifest 
^*  enow  in  this,  to  wit,  that  the  Honourable  Mr. 
**  Jurtice*  Jebb,  the  learned  Judge  before  whom,  and 
**  no  forth,  at  and  upon  the  trial  of  the  said  issue  so 
^'^  joined  between  the  parties  aliiM'esaid,  did  direct  and 
'^  tell  the  said  jury  so  impannelled  to  try  the  said 
"  issue,  that  the  question  for  them  to  try  was,  whether 
*^  the  said  John  Shintim  Ball  was  a  person  of  sound 
<<  mind  or  not,  and  that,  to  constitute  such  imsound- 
''  ness  of  mind  as  should  avoid  a  deed  at  law,  the 
'^  person  executing  such  deed  must  be  incapable  of  ^ 
*^  understanding  and  acting  in  the  ordinary  liffairs  of 
^^  life ;  that  it  was  not  necessary  that  he  should  be 
**  without  any  glimmering  of  reason,  but  that  it  was 
"  sufficient  if  he  was  incapable  of  understanding  his 
<<  own  ordinary  concerns ;  and  that,  as  one  test  of  such 
*^  incapacity,  the  said  jury  were  at  liberty  to  consider 
'^  whether  he  was  capable  of  understanding  what  he 
*V.  did  by  making  the  deed  in  question^  when  its  ge^ 
'\  neral  purport  was  generally  explained  to  him.   And 
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18M.  !^  there  is  alto  error  in  this«  to  wit,  thftt  the  learned 
j^^j^  **  JudgCj  upon  the  trial  of  the  said  issue,  did  refuse  to 
^'  '^  tell  and  direct  the  said  jury,  though  called  upon  so 
"  to  do  by  counsel  for  the  said  Richard  Ball^  that,  in 
^^  order  to  avoid  the  said  deed  so  executed  by  the  said 
^*  John  Shinton  Ball  at  law,  the  unsoundness  of  mind 
^'  of  the  said  John  Shinton  Ball  must  amount  to  &ai 

degree  of  unsoundness  of  mind  which  constitated 

idiotcy,  according  to  the  strict  legal  definiticn  of  an 
*^  idiots  And  there  is  also  error  in  this^  to  wit^  that 
**  by  the  record  aforesaid  it  appears  that  the  verdict 
^*  aforesaid  was  given  upon  the  said  issue  for  the  said 
'^  Patrick  Mannin,  whereat  the  said  verdict^  by  the 
**  law  of  the  land  as  to  the  said  ismie,  o^ught  to  have 
^  been  given  for  the  said  Richard  Ball,*'  8tc* 

The  Court  of  ESxchequer  Chamber  affinned  the 
judgment  of  the  Couit  of  King's  Bench ;  and  thereupon 
Richard  Ball  brought  his  wvit  of  enw  returnable  in 
Parliamentt  for  the  following,  among  other  reasons  : 

!•  Because  no  other  ground  of  pesrsond  disability, 
arising  from  defect  of  capacity  in  a  party,  is  known  or 
recognized  in  1^  law  than  idiotey  and  lunairp',  in- 
cluding under  the  latter  head  all  cases  of  oc€asi<maI 
and  temporary  derangement  and  inespaoityi  and 
nothing  short  of  one  or  other  of  these  can  by  the  law 
of  the  land  iqflict  disability  on  the  subject^  or  n^iUify 
his  deed  and  contract;  and  the  latter  ground  having 
been  admittedly  excluded  from  consideration  in  the 
present  case^  there  remains  no  other  except  the  former, 
on  which  the  deed  in  question  oould  be  denied  its 
proper  efiect  and  operation* 

3.  Because  idiotcy,  in  the  view  of  the  law,  implies 
a  total  absence  and  deprivation  of  the  faculty  of  reasod 
in  the  psrty,  and  is  not  a  question  of  degree9,  but  of 
the  nature  and  quality  of  the  mtad  andTaeiiltyi  dineetly 
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It  "faiiance  witk  the  ianguage  and  direction  of  the  ,     1829. 
learned  Jvdge  in  his  charge  to  the  jury  in  thia  case. 

3»  Becaose^  although  ^  jurisdiction  exercised  in 
matters  of  lunaey  and  idiotcy  by  the  Lord  Chancellor, 
or  other  person  under  the  authority  of  the  royal  com- 
mission, is  a  legal  one,  yet  the  view  and  object  of  the 
Judge,  in  the  exercise  of  such  jurisdiction,  is  Teiy 
different  from  that  of  a  court  of  law,  in  deciding  upon 
the  Tididity  or  nullity  of  a  party's  deed ;  and  therefore 
the  language  employed  by  the  person  exercising  the 
jttrisdietion  in  lunacy,  when  instituting  an  inquiry  to 
asceitein  a  party's  competence  to  manage  his  own 
affaire,  in  order  to  judge  whether  he  needs  the  protec-* 
tion  of  a  cuiatar  or  tutor,  is  no  precedent  or  authority 
for  a  court  of  kw  in  judging  of  die  validity  of  his 

deed*       - 

4.  Because  the  directum  given  by  the  learned 
Jadge  in  his  ehorge  to  the  jury  in  this  case  was  vs^e 
and  indsfinite,  and  calculated  to  mislead  them  as  \x^ 
the  proper  objeet  of  theif  inquiry,  directing  them,  as 
he  did»  as  aiui  to  dttcrmme  the  validity  of  the  deed  in 
question^  to  try  and  "  consider  whether  the  party  was 
^^  capable  or  not  of  undeistonding  and  noting  in  the 
<<  ordinary  affsirs  of  life,  and  of  understandsng  hia 
**  own  ordinary  cotncems  ;''*^<^^Lnd  although,  if  the  yarf 
were  of  o^nion  that  the  party  wbj  capable  of  umler^ 
^tiuid»g  and  knowing  the  nature  and  effect  of  tha 
deed  he  executed,' and  did  in  &ct  know  the  saine>  hia 
deed  en^i  to  be  held  valid  ud  effeetive  at  law,  how- 
Qver  iiicompetrat  they  might  eonsidnr  him  to  have 
been  to  understand  and  act  in  the  ordinary  affairs  o£ 
life.  .. 

Lastly*  Because  die  exceptions  so  taken  to  the 
Judge's  charge  and  direction*  by  the  counsel  for  the 
plaiiiUff  in  error,  expressly  extend  a^  well  to  his  direc-. 
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1829,^      lion  to  the  jury  as  to  his  opimon  in  refusing  to  direct 
them  in  the  manner  and  to  the  effect  required  by  them 
*'  on  the  occasion  of  his  said  chargfe :  and  for  this  pur- 

pose  the  language  of  his  charge  is  s^t  out  in  then:  said 
bill  of  exceptions.  And  therefore  the  plaintiff  in  error 
is  at  liberty  to  insist  on  his  objection  to  the  said  direc- 
tion in  this  case. 

On  the  part  of  thel  defendant  in  error,  it  was  con- 
tended that  the  judgment  ought  to  be  afltoaed,  for  the 
following,  among  other  reasons : 
.  1.  Because  the  learned  Judge  who  tried  the  cause 
was  correct  in  stating,  that  to  constitute  such  un- 
soundness of  mind  as  would  avoid  a  deed  at  law,  the 
party  executing  such  deed  must  be  incapable  of  un- 
4erstanding  and  acting  in  the  ordinaiy.  affairs  of  life, 
and  that  it  was  not  necessary  that  he  should  be  with- 
out any  glimmering  of  reason. 

2,  Because  it  is  not  necessary  at  law,  in  order  to 
avoid  the  deed  of  John  Shinton  Ball,  that  there  should 
be  proved  to  have  existed  that  unsoundness  of  mind 
which  constitutes  idiotcy,  according  to  the  strict  legal 
definition,  of  an  idiot 

S.  Because  it  is  not  competent  for  the  plaintiff  in 
error  to  go  out  of  the  particular  exception  pointed  by 
his  bill,  of  exceptions,  and  to  object  to  other  and 
different  parts  of  the  direction  of  the  learned  Judge 
who  tried  the  cause ;  a  court  of  error  being  bound  to 
proceed  "  according  to  tht  eavqUian  /'  and 

Lastly,  Because  if  the  plaintiff  in  error  were  at 
liberty  to  depart  from  the  particular  exception  taken 
by  the  bill  of  exceptions,  the  direction  of  the  learned 
Judge  who  tried  the  cause  is  unexceptionable* 

The  cause  was  heard  in  the  House  of  Lords  on  the 
l6th  March  18d9i  and  the  following  authorities  were 
cited :  Benwtt  v.  Vade,  S  At  324 ;  Ex  parte  Barnes- 
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iof^  5  At.  168. ;  Zc^J  DanrngatM  Case^  %  Ves.  sen. 
401;  RMgewajf  y.  Darwin^  3  Yes.  65;  Beverley's 
Case,  4  Co.  126 ;  Thompson  v.  Leach,  2  Salk.  427i 
and  Lord  Ray.  SIS  ;  Warre  v.  Miller ,  4  Barn.  Ores. 
538 ;  Corder  v.  &lk,  S  Gamp.  3S ;  Joiison  v.  MedU- 
cott,  I  P.  Wms.  ISO  (n.) 

Lord  Tenterden : — ^This  case  comes  before  your  jadgment. 
Lordships  on  a  bill  of  exceptions  to  the  directions  of 
a  learned  Judge.  The  Courts  of  King's  Bench  and 
Exchequer  Chamber,  in  Ireland,  have  decided  that 
the  direction  was  right,  and  we  are  called  upon  to 
review  the  judgment ;  and  in  considering  the  question, 
we  have  to  look  solely  at  the  bill  of  exceptions  itself, 
and  confine  ourselves  to  what  we  there  find. 

One  of  the  counsel  for  the  plaintiff  in  error  rested 
much  of  his  argument  on  the  ground  that  six  Judges 
were  of  opinion  that  the  jury  might  have  been  misled 
by  the  charge.  That  is  an  argument  which  cannot 
prevail  in  this  House ;  for  if  all  the  Judges  had  been  of 
that  opinion,  and  your  Lordships  were  of  a  different 
opinion,  it  would  be  your  Lordships  duty  to  act  on 
your  own  opinion,  though  contrary  to  that  of  the  twelve 
Judges.  Courts  of  error  would  be  established  in  vain 
if  they  were  to  be  influenced  by  the  opiniotis  of  the 
Courts  below,  instead  of  being  governed  by  their  own. 
I  thought  it  right,  in  this  instance,  to  throw  out  these 
few  words  on  that  point. 

Now  as  to  the  contents  of  the  bill  of  exceptions, 
and  the  question  of  law  arising  from  them.  This  is  an 
action  of  ejectment  brought  to  try  the  title  to  the  lands 
specified  in  the  pleadings ;  and  it  was  agreed  by  the 
counsel  concerned  for  the  parties  on  each  side,  that 
the  sole  question  to  be  tried  should  be,  whether 
a  certain  dee^  executed  by  the  late  John  Shinton  Ball, 
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IMO,  »  bis  lifetime,  bearing  date  17tb  October  }785»  wat 
or  was  not  iicaHd  in  law,  as  the  deed  of  him  the  aaid 
John  Shintca  Ball,  &c  ;  and  if  the  said  d^ed  should 
be  found  to  be  not  valid  as  the  deed  of  the  said  John 
Shinton  Ball,  that  then  a  verdict  idionld  pass  for  the 
lessor  of  the  plaintiff  in  this  ^  case,  as  heir  male  of  the 
body  of  Launcelot  Shinton,  his  father,  deceased,  who  in 
his  lifetime  was  next  lenminder-lnaB  in:  tail  of  the 
said  lands,  and  in  such  right  entitled  to  the  lands  aflt^ 
the  decease  of  his  mother,  the  tenant  for  life  (tke  sai^ 
Mxa  Shinton  Ball,  his  elder  brewer,  being  then  de» 
l^eaaed  without  lawful  issue  of  his  body) ;  and  on  ^ 
other  hand,  if  the  said  deed  8h(Mild  be  fou|id  to  be 
valid  as  the  deed  of  the  said  John  Shjnton  Ball,  then 
a  verdict  should  pass  for  the  defimdant.  That  having 
been  the  Question,  the  record  goes  on  to  state  that  the 
counsel  fi»r  the  lessor  of  the  plaintiff  jmxinped  several 
witnesses,  who  being  duly  sworn  and  ^camined,  de- 
posed that  the  said  John  Shinton  Ball,  at  the  time  of 
executing  the  said  deed,  was  not  in  their  opinion  com^ 
petent  to  execute  the  same ;  and  further  deposed  to 
acts  and  coadnct  of  the  said  J(Aik  Shinton  Bal},  as 
evidencing  hb  mental  incapacity.  And  theti  the 
record  states  that  the  counsel  for  the  defendant  called 
several  witnesses,  who  deposed  that,  in  their  opinion, 
tke  said  John  Shinton  Bali,  at  the  said  time,  was  com*- 
petent  to  execute  the  said  deed,  and  futthes  deposed  te 
acts  and  conduct  as  evidencing  his  mental  capacity, 
^ttd  deposed  that  the  said  John  l^nton  Ball  waa  cer- 
tainly not  aja  idtot«  The  recocd  further  slntea  thai  it 
was  agreed  tibat  the  alleged  incompetent  of  mind  ef 
ihe  mii  John  Shinton  Bnll  did  not  arise  fmm  haney 
no  eviidtence  of  lunacy  having  been  given ;  liiat  is^ 
that  John  Shinton  BaU  was  not  an  iembae  peraon>.  wiio 
Jkad  offflffA^My  lucid  iutecvals^  c^  a  pcsaon  whose 
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Adi^  was  at  one  time  soi^ind,  and  at  another  noti  but       laso. 
tiiat  the  state  of  mfnd,  whatever  it  was,  wa^  uniform, 
and  that  the  incapacity,  if  any,  was  not  temporary  but 
permaneut. 

This  being  the  evidence,  the  learned  Judge  com- 
mented and  observed  upon  it,  and  told  the  jury,  ^'  that 
the  question  for  diem  to  tcy  was,  whether  the  said 
John  Shinton  Ball  was  a  person  of  sounds  mind  *of 
t^t ;"  and  undoubtedly  that  was  the  question,  and  the 
direction  was  perfectly  correct.  But  tibe  karaed 
Judge  goes  further,  and  tells  the  jury  what  it  was 
that  eom^tiited  unsoundness,  and  thait,  to  constitute 
mch  unsoundness  of  mind  as  would  avoid  a  deed  at 
lltw»  the  person  executing  such  deed  must  be  inca- 
pable of  understanding  and  actii^  i^  the  ordinary 
^Sw^  of  life ;  and  perhaps  in  that  he  went  too  far,  but 
tfaiftt  was.  a  matter  of  which  the  plaintiff  in  error  was 
not,  under  this  bill  of  e^eptions,  entitled  to  complain. 

Then  the  learned  Judge  goes  on  to  say  that  it  was  not 
necessary  that  the  person  executing  should  bje  without 
ajpy  gliipmering  of  reason,  but  that  it  was  sufficimt  if 
he  was  incapable  of  understanding  his  c»dinary  con^ 
c»ems,  and  that,  as  o«e  test  of  such  incapacity,  the 
jury  were  at  liberty  to  consider  whether  he  was 
capable  of  understB^ding  what  be  did  by  executing 
the  deed  ip  question,  when  its  genisral  import  was  ex- 
pljained  to  him^  The  counsel  for  the  defendant  below 
objected  to  this,  and  required  the  learned  Judge  to. 

tell  wd  direct  the  juiy,  tWt  i^  O^r^r  W  aixud  the  Sfdd 
deed  ^^  h^Wf  the  UA^Qupduess  of  mind  oC  the  party; 
^eisiiitwg  must  ampunt  to  ths^t  disgree  of  unsoundness 
W/hieh  cons^tujted  idiotqy^  accordipg  to  the  stdfit  legal 
i^gpitic^p  of  an  idiot,  but  this  the  Judge  refosed  t»  d(s 
Thie  iMT^pe^il^  w^^  lihat  th^  Judg^  ought  to  ha^^ 
told  ^^  jtiry  tj^t  Hi^  hid  w>  iright;  to  $auwdw  Vf9 
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1829*       description  of  unsoundness  except  what  constituted 
idiotcy  according  lo  the  strict  legal  definition  of  an 
V       idiot  If  the  Judge  ought  to  have  done  so,  then  he  was 
wrong,  as  he  told  the  jury  that  the  question  for  them 
to  try  was  whether  John  Shinton  Ball  was  of  unsound 
mind  or  not.     Now  I  believe  that  in  the  commission 
for  inquiring  whether  lunatic  or  not,  the  jury  have  not 
been  strictly  limited  to  the  inquiry  whether  lunatic  or 
not,  but  that  if  they  found  that  the  party  was  of 
unsound  mind,  it  has  been  held  a  sufficient  finding- 
The  strict  legal  definition  of  an  idiot,  in  an  old  book 
which  I  have  brought  down  with  me,  is,  that  if  a  man 
can  repeat  the  letters  of  the  alphabet,  or  read  what  is 
set  before  him,  he  cannot  be  taken  to  b«  an  idiot 
But  you  woul4  say  that  this  was  contrary  to  common 
sense ;  for  as  to  repeating  the  letters  of  the  alphabet,  or 
reading  what  is  set  before  him,  a  child  of  three  years 
old  may  do  that.    Then  the  question  is  whether  the 
party  was  of  sound  mind  or  not,  and  that  is  the  ques- 
tion here.    To  be  sure  the  Judge  goes  on  to  say  that, 
as  one  test  of  capacity  or  incapacity,  the  juiy  was  at 
liberty  to  consider  whether  the  party  was  capable  of 
understanding  what  he  did  by  executing  the  deed  id 
question,  when  its  general  import  was  explained  to 
him ;  and  surely  that  is  one  good  test,  and  there  is 
nothing  irregular  in  that  But  the  question  is  whether, 
taking  the  whole  direction  together,  it  is  right,  and 
I  think  it  is. 

But  I  say  that,  if  the  direction  had  been  as  vague 
and  general  as  has  been  contended,  the  counsel  ought 
to  have  brought  that  point  distinctly  to  the  notice  of 
the  Judge  at  the  time,  and  have  made  it  a  distinct 
point  of  objection ;  for  if  he  had  done  so,  the  Judge 
Hiight  have  removed  the  ambigui^ ;  but  as  that  was 
not  made  a  pomt  of  objection  or  exception  at  the 
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time,  the  plaintiff  in  error  cannot  avail   himself  of       1829« 
it  now.  ''^ 

1  move,  therefore,  according  to  the  form  of  your  ^' 

Lordships  House,  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  be  reversed,  meaning  that  it 
should  be  affirmed. 

Lord  Plunkett : — I  entirely  concur  with  the  noble 
and  learned  Lord,  and  for  the  same  reasons. 

On  the  point  of  ambiguity,  I  am  clearly  of  opinion 
that  the  counsel,  in  order  to  be  able  to  found  upon  it 
afterwards,  must,  at  the  time,  bring  it  distinctly  to  the 
notice  of  the  Judge  as  a  point  of  objection,  as  then  the 
Judge  may  correct  it  If,  upon  its  being  brought  in 
that  manner  under  the  notice  of  the  Judge,  he  refuses 
to  clear  it  up,  then  it  may  be  made  the  subject  of 
exception,  as  well  as  any  other  matter  of  law. 

Judgment  Affirmed. 
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Best,  C.  J.  C.  p.  (now  Lord  Wynford),  in  delivering 
the  opinion  of  the  Judges  in  the  above  case,  has  the 
following  observations  :  (p.  310.) 

*^  As  the  case  sent  to  us  states  a  residuary  clause, 
"  we  have  not  felt  ourselves  at  liberty  to  consider  the 
"  effect  of  the  residuary  clause  which  appears  in  the 
"  printed  case,  but  have  formed  our  opinion;  upon  that  • 
"  which  is  stated  to  us  by  your  Lordships,  And  it 
'^  not  appearing  on  that  statement  that  the  residue 
"  of  the  testator  s  property  is  devised  to  any  particular 
'*  person,  we  have  said  that  during  the  contingencies 
'^  the  estates  would  descend  to  the  heir-at-law,  and  do 
"  noty  as  in  the  case  of  Stephens  v.  Stephens  (Cases 
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"  Temp.  Talbot,  228),  when  the  residue  was  expressly 
'^  devised  to  Sir  Thomas  Stephens,  pass   under    the 

residuefiry  dovisei  in  the  will. 

"  The  estates  in  the  Southwood  Park  and  Haverhill 

Farm,  given  to  the  aecoiid  son^  and  if  there  be  only 
*^  one  son,  to  the  eldest,  and  if  there  be  no  son,  to  a 
*'  daughter^  do  Adt  vest  uAtil  a  second  Otf  only  son 
^*  attained  twenty-one,  or  in  case  of  the  failure  of  male 
**  issue^  nntii  a  daughttf  attidiicfd  twttty-doe  w  mar- 
*'  ries  with  the  consent  of  the  trustees  appointed  by  the 
«  will. 

'*  The  testator*s  other  freehold  estates  do  not  vest 
^<  until  some  son  of  the  testator's  daughter  shall  attain 
^<  the  age  of  twenty-one  years,  and  take  the  name  of 
^*  Elwes. 

**  Until  these  estates  become  vested,  the  estates,  and 
^*  the  rents  and  profits  derived  from  them,  pass  to  the 
*^  heir-at-law  of  the  testator,  as  estates  not  disposed  of 

by  the  will. 

*^  Whilst  estates  remain  cdiltiiigeflt^  those  in  whom 

they  we  at  a  future  time  to  be  vested  have  no  interest 

in  the  estates^  or  the  rents  and  profits  of  such  estates. 

''  Such  estates  must  descend  to  the  heir,  if  they  are 
<'  not  given  to  any  person  to  hold  untit  the  events 
*'  happen  on  which  they  are  to  become  vested,**  &c. 

It  therefore  was  found  necessary  to  pot  further 
questions  to  the  Judges;  and  on  the  23d  June  1829, 
the  questions  and  answers  were  stated  by  the  Lord 
Chief  Baron  Alelander,  as  follows  : 

The  Judges  who  heard  the  arguments  in  the  cause 
of  Duffkld  V.  ElweSj  one  only  excepted,  have  taken 
into  their  consideration,  in  pursuance  of  your  Lordships* 
order,  the  additional  questions  on  which  it  has  been 
your  Lordships'  pleasure  to  require  their  opinion.  In 
consequence  of  one  of  those  learned  persons  having 
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.ceased  to  be  a  Judge,  and  of  there  being  no  difference 
of  sentiment  among  those  who  have  considered  it,  it 
has  become  my  duty  to  state  what  their  opinion  is. 

The  questions  are : 
*^  Upon  its  being  assumed  that  the  decree  or 
^*  decretal  order  ought  to  be  reversed  so  far  as 
^*  the  same  declares  that  any  son  of  the  datrghte^ 
^*  of  the  testator  would  have  a  present  vested 
^*  tBierest  in  or  be  entitled  to  the  estate  at  South- 
wood  and  Haverhill,  in  the  will  mentioiied,  or 
the  rents  luid  profits  thereof,  before  he  attain 
the  age  of  twenty-one  years,  or  have  a  present 
^*  vested  interest  in  or  be  entitled  to  the  freehold 
estsiles  devised  by  the  codicil,  or  the  rente  and 
profits  thereof,  until  he  attains  the  uge  of  twenty- 
one  3^ears  and  takes  upon  himself  the  name  of 
Elwes,  according  to  the  testator's  direction, 
*^  and  assuming  that  some  son  of  the  testator*s 
^  daughter  will  hereafter  acquire  a  vested  interest 
^  therein— 

'^  To  whom  do  the  rents  and  profits  of  the  free- 

^^  hold   and   copyhold    estate  of  the  testator  ait 

^*  Southwood   and  Haverhill,  in   the  will   men- 

**  tioned,  and  the  rents  and  profits  of  the  freehold 

estates,  in  the  codkil  mentioned,  go  and  belong 

respectively  until  some  son    of  the  testators 

daughter  shall  acquire  a  vested  interest  therein 

respectively,  having  regard  to  the  whole  words, 

**  contents,  and  effect,  of  the  testator*s  will  and 

**  codicil  ? 

*^  And  assuming  lihat  the  testator  purchased 
"^  copyhold  estates  after  the  date  of  the  will,  are 
^*  such  copyhold  estates,  having^  such  regard  as 
**  aforesaid,  to  be  considered  as  demised  by  the 
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My  Lords,  in  order  to  be  more  clearly  understood, 
I  will  remind  your  Lordships  of  the  provisions  in  the 
will  and  codicil,  which  give  rise  to  these  questions. 

The  testator  gives  by  his  will  to  his  brother  John 
Elwes  and  Abraham  Henry  Chambers,  and  their  heirs, 
a  freehold  and  copyhold  estate  in  Southwood  Park  in 
Suffolk,  and  a  freehold  estate  at  Haverhill  in  Essex, 
upon  the  trusts  following :  that  is  to  say,  in  caae  there 
shall  be  but  one  son  of  his  daughter  Duffield  by  her 
then  husband,  who  shall  attain  the  ^ge  of  21  years,  upon 
trust  for  such  son,  his  heirs  and  assigns,  for  ever;  and 
in  case  there  shall  be  two  or  more  sons  of  Mrs.  Duffield 
who  shall  attain  the  age  of  2 1  years,  then  in  trust  for 
4he  second  of  such  sons,  his  heirs  and  assigns,  for  ever. 

The  testator  then  proceeds  to  dispose  of  these  estates 
^t  Southwood  and  Haverhill,  in  Suffolk,  and  Essex, 
upon  the  event  of  this  contingency  not  happening. 
These  provisions  are  not  material  to  the  present  ques- 
tions. He  gives  some  pecuniary  legacies,  and  then 
proceeds  to  dispose  of  his  residue.  This  clause  is  of 
the  utmost  importance,  and  is  in  these  words* — (See 
p.  274*) 

This  devise  is  made  upon  trust,  with  all  convenient 
speed  after  his  decease,  to  sell  and  convey  all  and  sin- 
gular his  freehold,  copyhold,  and  leasehold  estates, 
and  to  sell  and  collect  his  money  out  upon  mortgages 
or  other  securities,  and  get  in  debts.  All  these  are  to 
form  a  consolidated  fund,  which  the  trustees  are  to  be 
possessed  of  upon  the  trusts  which  he  specifies.  It  is 
not  essential  to  detail  these  trusts ;  it  will  be  sufficient 
to  say  that  they  are  to  discharge  his  debts,  funeral  and 
testamentary  expences,  to  satisfy  all  legacies  which  he 
had  given  or  should  thereafter  give,  to  invest  a  sum  in 
3  p^r  cent  consolidated  annuities,  in  the  names  of  his 
trustees,  sufficient  to  produce  1 ,000/.  per  annum^  which 


ON  APPEALS  AND  WRITS  OF  ERROR. 


3S0 


was  to  be  paid  by  them  to  his  daughter,  Mrs.  Duffield. 
The  residue  was  to  be  laid  out  upon  securities,  upon 
trusts  which  he  describes,  for  the  children  of  Mrs. 
Duffield,  but  which  I  do  not  deem  it  important  particu- 
larly  to  mention. 

This  will  was  dated  on  the  1st  March  1811.  It 
remained  unaltered  for  10  years.  In  1821  his-  inten- 
tions underwent  a  change.  It  appears  that  he  drew 
with  his  pen  a  line  across  that  provision  by  which  he 
had  directed  a  sale  of  his  freehold,  copyhold,  and 
leasehold  estates,  and  of  other  property,  and  having 
done  this,  he  proceeded  by  a  codicil,  duly  executed,  to 
testify  what  his  then  intentions  were.  This  codicil  is 
dated  3d  March  18S1,  and  being  of  the  highest  im-r 
portance  to  the  present  questions,  warrants  me  in 
occupying  a  few  minutes  of  your  Lordships'  time  by 
reading  it. — (See  p.  284.) 

These  are  the  whole  of  the  circumstances  of  which 
it  is  material  to  remind  your  Lordships. 

The  first  question  respects  rents  and  profits  of  the 
freehold  and  copyhold  estates  at  Southwood  and 
Haverhill,  in  Essex.  We  ase  to  assume  that  the 
^specific  devise  of  these  estates  is  not  immediate  and 
vested,  but  future  and  contingent ;  that  it  does  not  draw 
along  with  it  the  rents  and  profits  intermediate  betifieea 
the  death  of  the  testator  and  the  happening  of  the  con- 
tingency ;  and  we  are  desired  to  signify  out  opinion  to 
whom,  upon  the  whole  frame  of  these  testamentary 
dispositions,  these  intermediate  rents  and  profits  go 
and  belong. 

My  Lords,  we  are  of  opinion  that  they  go  and  belong 
to  the  surviving  trustee  of  the  testator  s  will,  by  force 
of  the  residuary  clause  which  I  have  already  stated^ 
This  clause  is  as  comprehensive  as  can  be  imagined^ 
It  extends  in  express  words  to  the  residue  of  all  tha 
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property  to  wbich  he  should  be  enttded  at  bis  deoeaae^ 
or  over  which  he  has  a  desposing  power,  to  the  residue 
of  his  estates  of  freehold^  copyhold,  or  for  yelurs ;  and 
then,  after  some  further  enumeratiim,  and  lest  some* 
thing  should  escape,  he  adds,  of  whatever  other  nature 
or  kind  the  same  or  any  part  thereof  may  be. 

There  can  be  no  doubt  that  these  words  would  pass 
the  intermediate  rents  not  specifically  disposed  of. 

It  is  not  essential  to  the  effect  of  a  residuary  clanse 
that  the  testator  should  have  had  in  his  immediate 
contemplation  the  property  to  which  his  expression 
applies.  Its  very  nature  and  object  is  to  envelope 
every  thing,  whether  present  at  the  moment  to  the 
mind  of  the  testator  or  not 

In  Stephens  v.  Stephens  (reported  in  Forrester^  p« 
228),  a  leading  case  on  the  subject  of  executory 
devises  of  the  same  description  with  thiS|  a  residuafy 
clause  was  held,  by  the  Court  of  King's  fiencfa^  with 
Lord  Hardwicke  at  its  bead,  to  pass  the  inteimediate 
rents  and  profits.  Many  other  cases,  if  necessary,  night 
be  cited  to  the  same  effect. 

It  would  not  have  been  safe  to  have  come  to  the 
conclusion  I  have  intimated,  without  examining  wke- 
ther  here  is  any  other  provision  in  the  will,  to  narrow 
and  limit  the  residuary  clause^  so  as  to  exclude  these 
intermediate  rents. 

One  only  passage  has  been  mentioned,  the  direetion 
for  sale.  It  is  said)  the  testator  could  not  mean  an  iiite* 
rest  such  as  this  to  be  sold,  that  it  would  be  a  strasge 
direction  to  be  applied  to  property  of  this  descrqrtio^ 
and  therefore  that  he  could  not  intend  to  include  it  in 
his  residuary  bequest. 

Observations  of  this  sort  oppose  but  a  feeble  obstmde 
to  the  necessary  effect  of  dear  words.  They  merit 
attention  when  the  words  are  equivocal  and  ambigwmF, 
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and  whence  horn  the  iadietiiiotMas  of  ibe  Jbaguage  wed 
you  must^  give  it  any  meaoui^  froii  BeocBaity  of  resort 
to  plobftbilily  aad  conjectui^.  But  here  the  hngwge 
18  plain  and  ^explic^t;  aad  if  upoB  any  aiich  reaaoaiAg 
Ibis  interest  were  withdcami  from  the  residuary  clause,, 
the  testator's  Ira^age  waiM  wA  be  couatrued,  biU 
CMteaAioted* 

iMy  Loirds^  I  feel  thsA  &ese  <}faBenfrati0n8  may  be 
deftmed  by  your  lordships  JUiiBeeessary ;  ^ecaus^  iu 
tvuA  the  fidjst  in  wiuch  this  doubt  origiaates  fails 
almost  entiidy.  The  wiU|  though  it  did  origiaally^ 
does  not  now  direct  any  part  of  the  freehold  to  be 
aokl.  The  codieil  revokes  the  pow;er  of  sale  as  to  ithe 
fheehold,  and  eoafirms  ihe  wilL  The  will,  therefore^ 
laast  he  read  act  if  Aew  was  no  such  direction  to  sell, 
and  therrfoce  &at  ^ircuvastasice  at  this  day  interposes 
no  obataiele  to  tiie  trae  isoMtmction  of  th^  words  used 
19  the  xeaiduaiy  tlause. 

Wie  am  of  opiabn  that»  by  force  of  the  residuary 
dhtUMy  the  legal  interesit  in  the  intermediate  rents  aad 
pKAta  of  Ihe  Soulhwood  and  Haveihill  4sstatea  helojogs 
to  the  surviving  trustee  of  the  testator's  residuary 
flsstSwe* 

The  flecood  question  f eapects  the  inteonediate  jrente 
flf  the  freehold  Mtttes  devised  by  the  codicil  to  the 
ion  of  Mc8»  I>nffield  mho  Ahsdl  first  attaiti  Iwenty-om^ 
on  his  attaittiog  Ihat  a^e. 

Hie  Judgpes  aie  aka  of  0fdDiQ«i  that  these  rente  and 
profits  belong  to  the  survi/vii^  ikrustecj  by  force  of  ihe 
same  fondaary  elaua^  boundt  as  the  former  was,  by 
the  trusts  deelaaed  m  ihe  wiU. 

It  18  wilhiMit  qiwstion  that  the  legal  ieeaimple^ofthe 
estate  out  of  vrhieb  these  rents  and  profits  are  to  arise, 
ipas  devised^  by  the  readuaiy  clause  in  the  will,  to  tlie 
trustees. 
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and  wills 

V. 
DUFFIELD 

and  otben. 


That  devise  must  remain  at  this  day  in  full  force, 
except  in  so  far  as  it  is  altered  by  the  codicil. 

We  must  look,  therefore,  at  the  codicil  in  order  to 
ascertain  how  far  it  has  altered  the  devise  of  these 
freehold  estates,  and  to  what  extent  it  leaves  tkem 
vested  in  the  original  devisees  undisturbed. 
'  There  are  only  two  provisions  in  the  codicil  which 
touch  the  freehold  in  question.  The  first  is  the  revo- 
cation of  the  direction  to  sell  this  estate ;  the  second  is 
the  contingent  and-executory  devise  to  the  first  son  of 
'Mrs.  Duffield  attaining  twenty-one,  when  that  event 
shall  happen. 

How  far  do  either  of  these  curtail  or  limit  the 
absolute  gift  in  fee  simple  of  the  estate  itself,  con- 
tained in  the  previous  will,  to  the  trustee,  upon  the 
general  trusts  reposed  in  him  by  the  testator  ? 

It  is  obvious  that  the  revocation  of  tbe  direction'  to 
sell  has  no  effect  whatever  of  this  nature.  It  left  the 
legal  estate  in  fee,  as  well  as  the  heneficid  trusts, 
absolutely  untouched,  and  amounts  only  to  an  ar- 
rangement respecting  the  mode  in  which  the  truits  an 
to  be  executed. 

The  contingent  and  executory  devise  in  the  codicil 
is  a  revocation  pro  tanto  of  the  devise  in  the  will  of  the 
same  estates.  It  is  an  indirect '  revocation.  The  last 
revokes  the  first  because  they  are  inconsistent,  and  for 
that  reason  only.  It  reyokes  therefore  to  the  extent  in 
which  they  are  inconsistent,  and  no  farther.  Now 
how  far  are  they  inconsistent  ? 

The  gift  is  **  of  his  freehold  estates  to  die  son  of  his 
daughter  who  shall  first  attain  twenty-one.'' 

We  are  to  assume  that  this  devise  is  contingent  and 
executory ;  that  nothing  vests  till  the  event  hajqpens:; 
that  no  estate  or  interest,  either  legal-or  equitable,  passes 
until  a  son  attain  tweaty-oae.    What  becomes  of  it  in 
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the  meantime  ?  I1ie  prior  devise  found  in  tbcT  will 
remains  unrevoked.  The  estate  or  interest  continues 
where  the  will  had  placed  it,  that  is,  in  the  trostees. 

We  are  of  opinion,  therefore,  that  until  the  contin- 
gency  shall  happen  which  is  to  vest  the  freehold  estate 
in  a  devise  by  force  of  the  codicil,  the  rents  and  profits 
of  that  estate  go  and  belong  to  the  surviving  devisee 
in  trust  of  the  residue  named  in  the  will. 

The  last  Question  is  thus  put  by  your 
Lordships : 
*^  And  assuming  that  the  testator  purchased 
copyhold  estates  after  the  date  of  the  will,  are 
such  copyhold  estates,  having  such  regard  as 
aforesaid,  to  be  considered  as  devised  by  the 
"  testator  ?"' 
We  are  of  opinion  that  any  copyhold  purchased  by 
the  testator  mesne  between  the  will  and  the  codicil 
passes  by  the  will. 

The  will  has  the  effect  upon  this  subject  which  it 
would  have  had  if  it  had  been  made  at  the  date  of  the 
codicil.  For  many  years  this  has  been  the  rule.  The 
cases  are  too  numerous  to  require  that  any  o(  them 
should  be  mentioned. 

A  codicil  confirming  a  will  brings  the  will  down  to 
the  date  of  the  codicil.  As  the  codicil  bears  date  on 
the  3d  of  March  1821,  so  in  effect  does  the  will. 
Then  as  the  residuary  clause  devises  all  his  copyhold 
estates,  the  estates  supposed  in  the  question,  being  at 
that  time  his  copyhold  estates,  must  pass  by  it. 

There  have  been  some  cases  in  which  the  repub- 
lication of  a  will  by  a  codicil  has  not  had  this  effect* 
The  case  of  Strathnwrc  v.  Bowes^  in  the  7th  vol.  Term 
Reports,  is  one.  In  these  cases  it  was  manifest  from 
the  language  of  the  codicil  that  the  testator  did  not 
intend  to  pass  his  lands  purchased  after  the  will. 
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Nothing  of  that  kind  is  to  be  found  ia  this  codicii. 
It  mwt  therefore  have  the  uaual  efiect,  and  the  will 
must  puss  theie  copyhdds. 

JEldon^  (Earl  of)  : — The  Judges  having  giveu  their 
opinions  in  answer  to  the  questions  put  to  them  on  this 
and  the  former  occasion,  it  is  sufficient  for  me  to  saj 
that  I  concur  in  all  those  opinions. 
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APPEAL, 

FROM  THE  COURT  OF  CHANCSaT  OF  IBELAND*  tdMaMh, 

loth  JvM^ 

1889. 

Blakenet  and  Wife    -        •    Appellants.  \^ii^^t 

Baogott  -  -        -     Respondent. 


foniiaDea* 
RrauL 

F.  C«  tenant  for  life,  'with  power  to  leise  for  31  years,  and     Attomf. 

^    J        '  Leog^of 

M.  C.  bis  son,  tenant  in  tail.  F.  C.  makes  a  lease  of  the  dme,  &c 
lands  to  O.  his  attorneys  for  three  liyes^  of  which  M.  C.  ii 
one.  M.  C,  while  an  improyident  young  man,  executes  an 
agreement^  written  on  the  counterpart  of  the  lease  in  the 
hands  of  C,  by  which^  in  consideration  of  20 1.,  he  confirms 
the  lease  granted  by  his  father,  and  engages  to  renew  it  for 
an  additional  three  lives.  The  agreement  is  dated  1749, 
and  the  first  three  lives  expire  in  1817,  and  then  the  repPD* 
sentative  of  O.  claims  a  renewal  ibr  other  Aree  lives,  pur^ 
aoant  to  the  agreement,  and  files  his  bill  §ot  speoifio  per- 
formance. Bat  the  bill  ^Ueaiissed ;  for  the  agreement  iaof 
too  doubtful  and  suspicious  a  character  for  a  apecific  per- 
formance, and  the  time  elapsed  under  circumstances  which 
did  not  imply  acquiescence;  and  the  judgment  affirmed  in 
Dom.  Proc. 

By  marriage  settlement,  dated  the  10th  Julj  I7I61  Powertoiea* 
Francis  Cuff  became  entitled  to  certain  lands  in  the  ^'^'^^y^"*- 
county  of  Galway  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  power  to  Francis  Cuff 
to  make  leases  of  the  same  for  31  years  in  possession, 
at  ike  most  improved  rent 

By  lease^  dated  15th  October  17^#  Francis  Cuff  LeaseforthiM 
demised  the  lands  to  Samuel  Owens,  his  attorney,  for  attorne'***^''' 
three  lives,  at  a  yearly  reat  of  40  /. 
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BLAKENEr 

and  wife 

V. 
BAGGOTT. 

Ag;reement  to 
coafinn  and 
renew,  by 
lessor^s  90o. 


Settlement  by 
the  son  on 
himself  and 
daughters. 


Respondent's 
title. 


Refusal  to 
renew,  pur- 
suant to  agree- 
ment. 


Bill  forspecific 
perfonnance. 


In  December  17*9,  Michael  Cuff,  the  son  of  Francis, 
having  come  of  age,  by  an  agreement  with  Owens, 
and  written  on  the  back  of  Owens's  counterpart  of 
the  lease,  engaged,  in  consideration  of  a  sum  of  90  L^ 
to  confirm  the  lease  made  by  his  father,  and  after 
the  expiration  of  the  lives,  to  renew  the  same  for  a 
further  term  of  three  lives.  The  agreement  was  not 
registered  till  June  I76O. 

In  I76O9  Francis  Cuff  died,  and  Michael,  the  son, 
afterwards,  in  the  same  year,  conveyed  the  lands  to  trus- 
tees to  the  use  of  himself  for  life,  remainder  to  his  two 
daughters  and  only  lawful  issue,  Catherine  Anne  and 
Wilhelmina  Cuff,  in  tail  male,  as  tenants  in  common. 

In  1775,  Catherine  Anne  intermarried  with  John 
Lloyd  Baggott,  and  after  their  death,  their  son,  Thomas 
Neville  Baggott  (the  Respondent),  became  entitled  to 
his  mother's  undivided  moiety  of  the  lands,  and  pur» 
chased  the  other  moiety  at  u  sale  under  a  decree,  of 
the  Court  of  Chancery,  in  1814. 

On  the  death  of  Samuel  Owens,  in  I78O,.  his  only 
son,  Samuel  Lea  Owens,  became  entitled  to  his  interest 
in  the  demised  premises,  and  on  his  death  in  1813,  his 
daughter,  Catherine  Anne,  became  entitled  under  his 
will  to  his  interest  in  the  premises,  and  intermarried 
with  Robert  Blakeney  (the  Appellant) 

Samuel  Lea  Owens  was  the  last  of  the  lives  in  the 
lease,  from  Francis  Cuff  to  Samuel  Owens,  and-soon 
after  his  death  Blakeney  and  his  wife  applied  to  Baggott 
for  a  renewal  of  the  lease  for  other  three  lives,  pursuant 
to  the  agreement  of  174^9,  between  Michael  Cuff  and 
Samuel  Owens,  and  Baggott  having  refused  to  renew, 
they,  on  the  18th  April  1817^  served  the  usual  notice, 
and  made  the  usual  tender  of  rent,  with  a  view  to  a  suit 
for  specific  performance. 

Accordingly,  on  the  15th  December  1820,  Blakenej 
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and  wife  filed  tbeir  bill  in  Chancery  for  a  specific  per-      Ji^£lr 
fonnaace  of  the  agreement,  to  which  Baggott  pat  in     BLAKENEr 
his  answer,  and  admitted  that  at  the  time  he  purchased      ^^^^^^^ 
the  undivided  moiety  of  his  wife^s  sister,  he  had  notice     bacoott. 
of  the  agreement  indorsed  on  Owens's  counterpart  of 
the  lease  from  Francis  Cuff,  but  that  it  was  stated  at 
the  time  that  the  agreement  had  been  fraudulently  Alleged  fraud 
obtained  and  could  not  be  enforced,  and  admitted  that  '^ent!  ^^^ 
this  interest  might  have  been  sold  cheaper  in  conse- 
quence of  the  agreement,  as  a  purchaser  might  be 
exposed  in  consequence  of  it  to  die  trouble  and  expense 
of  a  suit  inequity. 

£vidence  was  given  that  Samuel  Owens  was  the  Evidence, 
law-agent  of  Francis  Cuff,  and  of  the  value  of  the 
lands,  to  show  that  rent  of  40/.  was  not  the  most  im- 
proved rent  that  could  have  been  had  for  the  premises 
in  17^9  And  that  the  201.  paid  to  Michael  Cuff  was 
almost  a  mere  nominal  consideration. 

On  the  10th  June  1825,  the  cause  came  on  for  Bill  dismissed, 
hearing,  and  the  bill  was  dismissed,  each  party  abiding 
his  own  costs,  and  on  the  17th  February  1826   this 
decree  was  confirmed  on  rehearing. 

From  these .  decrees  Blakeney  and  Wife  appealed  to      AppeaL 
the  Lords. 

Siigden  (afterwards  Solicitor-General),  and  Pept/s^ 
for  Appellants : — 

The  confirmation  of  the  lease,  and  the  agreement  of 
1749,  formed  one  entire  transaction,  and  the  conside- 
ration was  paid  for  both. 

Then  as  to  the  lapse  of  time,  if  a  lessor  suffered  a 
lessee  to  enjoy  for  jSO  years,  and  then  brought  an  eject- 
mentt  equity  would  protect  the  interest  The  question 
of  lapse  of  time  did  not  depend  on  any  statute  of  limi- 
tations, but  on  the  injustice  of  retracing  these  long 
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id20.       passed  transactions.      After  an   aeqaiescence  of  80 

BLAKEii^r     y^^^i  equity  would  not  suffer  the  question  of  the  vali* 

and  wifb      ditj  of  the  agreement  to  be  discussed.     So  in  a  late 

BAocoTt.     case»  where  a  trustee  had  purchased  for  himself,  and 

this  had  been  acquiesced  in  for  18  years,  Sir  W«  Grant 

had  refused  to  open  up  the  transaction,  though  in  its 

origin  it  was  clearly  invalid.     Motk  y.  Atwood,  S  Ve& 

845,  Morse  v.  Royal,  12  Ves.  S7I,  3?^  874,  377, 

were  decided  on  the  same  principle^  as  was  that  of  Scott 

T.  Dunbar  (not  reported),  which  was  decided  in  diis 

House  on  the  flOth  February  1826. 

[Lord  Lyndhurst,  (Chancellor) :— *The  acquiescaice 
might  be  under  the  first  cov  enant,  but  what  acquiesc 
ence  has  there  been  in  the  second  ?  The  first  was  to 
ratify,  the  second  to  renew,  and  there  might  be  a  good 
coosideiution  for  the  one  and  not  for  the  other.] 

It  was  objected  that  Owens  was  the  law^^agent,  but 
he  was  the  agent  not  of  the  son,  but  of  the  &ther. 

As  to  the  consideration,  the  question  ought  not  to  be 
agitated  cifter  such  a  lapse  of  time. 

[Eidon  (£arl  oO :— 'It  is  stated  in  your  case  that  the 
i^reement  was  made  for  a  sam  of  money.  There  is  no 
evidence  of  that  whatever^  In  these  Irish  causes  we 
have  to  look  into  the  whole  of  the  proceedings  to  hunt 
down  the  facts  stated  in  the  cases.  What  is  that  but 
to  mislead  the  House  ?  There  is  hardly  one  oi  them 
that  ought  to  be  laid  on  the  table.] 

The  case  stated  the  substance  of  the  bill  nnd 
answer. 

As  to  the  point  of  notice,  the  Re^ndent  puf  dMMd 
with  full  notice  df  the  agreement,  and  subject  to  it,  and 
had  no  right  now  to  question  it ;  Lord  Kensington  v. 
Phitiipi,  5  Dow,  61  •  The  party  selling  had  no  inte- 
test  in  the  dispute,  and  the  purchaser  purchased  with 
notice  of  and  subject  to  the  agreement,  and  at  a 
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chtafMir  fate  than  be  odierwise  t<ft>uld  have  purchased, 
on  account  of  the  agreement,  aud  had  no  good  daim 
to  that  for  which  he  had  not  paid.  Every  ol^ection 
wUch  wai  made  od  the  other  side  might  be  answered^ 
had  it  not  been  for  the  lapse  of  time. 

Ztard  Manners i-^l  took  it  as  a  fact  that  20  /.  wte  ^ 
eGOsideratson,  atid  It  was  so  stated  and  not  denied, 
thoiigh  it  was  not  distinctly  it&  evidence* 

HornCy  for  Respondents  \-^  The  short  but  dedttive 
objection  to  the  agreement  of  1749  was  that  it 
wae  founded  itt  fhtnd.  It  was  in  proof  that  Owens 
WW  the  htw^aq^t  of  Francis  Cuffe,  and  he  might 
be  Ikirly  presumed  to  kaoiw  that  he  was  only  tenant 
for  life  under  the  setdement  of  I7I&;  and  yet 
theM  w«is  no  persoft  wbo  hx^Ked  at  the  lease  but  must 
at  dnee  suppose  that  Franeis  had  the  fee.  Michaeli  att 
impi^ovideDt  young  man^  must  hayo  been  made  to 
duppOBO  thai  hie  &ther  had  the  abecdute  disposal  of 
the  pwp&tlfi  and  be  saw  that  the  lease  was  granted 
fof  thisse  tiireSf  of  which  he  himself  was  ode ;  s6  that  it 
i^eared  that  be,  as  heie  of  Ins  father^  could  not  poe-^ 
sMy  have  any  advantage  from  the  rev^rsiocu  Under 
this  impf ession  he  confirmed  the  katCt  and  nlfMle  the 
i^feeme&t  of  17^9  and  with  such  ao  impi^sssioa  be 
mnsi  have  dkought  ^L  or  even  5L  ^  godHiend^ 
Both  in  the  lease  and  in  the  memorial  Michael  was 
desotibed  as  the  son  aad  heir  of  the  father^  and  the 
reversion  was  taken  to  the  &tfaer  and  his  heirs  and 
assigns ;  so  that  the  son  could  have  Uo  idea  that  his 
father  was  only  tenant  for  life,  and  he  himself  tenant  in 
tai).  f  hen  the  agreement  was  in  the  form  of  an  ia« 
dofSement  01^  the  back  of  tibe  lease,  aad  even  that  was 
not  prddiiced  ift  evidence,  bat  the  matter  rested  on 
secondary  etidenoe ;  and  diete  waa  no  indorsement  on 
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1829.       the  counterpart :  and  the  indorsement  t>n  his  omi  lease 

BLAKEMET     was  kept  in  his  pocket  till  1760. 
aud  wife  rj^^^  ^^  jQ  ^|jg  jj^pg^  ^f  lime,  in  dealing  with  a 

BAcooTT.  reversion  a  considerable  lapse  of  time  must  be  coo- 
templated,  and  all  that  had  been  said  about  lapse  of. 
time  had  no  application  to  this  case;  the  supposed 
right  to  a  renewal  did. not  accrue  till  1817,  and  it  was 
incumbent  on  one  who'  claimed  to  bave  the  ben^t  of 
the  agreement,  to  have  full  and  complete  evidence  of 
consideration  when  the  right  accrued. 

The  reasons  stated  in  the  case  for  the  appellant  were, 
JPirst.—ThaX  the  said  article,  for  the  specific  per- 
formance of  which  Appellants  filed  their  bill,  had  been 
acquiesced  in  and  acted  upon  by  all  the  parties  inte- 
rested, for  a  period  of  fifty-seven  years  at  least,  namely, 
from  the  death  of  Francis  Cuffe,  in  May  I76O,  to  the 
death  of  Samuel  Lea  Owens,  in  March  I8I7.  The  case 
of  the  Respondent  himself  establishes  an  acting  under 
the  article  of  17*9,  and  an  acquiescence  in  its  fairness 
by  Michael  Cuffe,  the  tenant  in  tail,  and  hb  assignees, 
for  fifty-seven  years,  viz.  from  I76O,  the  time  of  the 
death  of  Francis  Cuffe,  the  tenant  for  life,  to  the  year 
I8I7,  when  the  last  of  the  lives  named  in  the  lease  of 
1745  died;  inasmuch  as  the  lease  of  1745  was  by  the 
Respondent's  case  utterly  void  as  against   Michael 
Cuffe,  who  became  seised  in  tail  in  176O;  and  if  so,  no 
acceptance  of  rent  could  set  it  up,  and  the  tenure,  the 
possession,  and  payment  of  rent  for  these  fifty-seven 
years,  is  by  the  Respondent  referred  to  thelease  of  17*5, 
which  lease  could  only  be  valid,  as  against  Michael 
Cuffe  and  his  assigns,  by  virtue  of  the  article  of  17*9. 
&c«M/.—That  the  said  article  constituted  one  entire 
agreement   entered  into  for  the   one  consideration, 
namely,  the  sum  of  20 1.,  and  the  rent  and  so  forth 
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&greed  to  be  paid  ;  and  that  there  is  not  any  principle       1829. 
of  equity  warranting  the  holding  s%id  article  valid  so  far    J^^i^^^^^ 
as  it  covenants  to  ratify  the  lease  of  17*5,  and  invalid      an^  ^^^^ 
and  void  so  far  as  it  covenants  to  renew  that  lease.  baggott. 

Third. — That  as  to  one  moiety  of  the  lands  and  pre- 
mises in  said  article^  the  respondent  is  a  mere  volun- 
teer, namely,  under  a  voluntary  settlement  made  after 
marriage,  and  without  consideration.  That,  as  to  the 
other  half  moiety,  the  said  Respondent  is  a  mere  pur* 
chaser,  with  full  and  even  express  notice  of  this  article, 
aind  even  an  abatement  in  the  price,  on  account  of  the 
interest  subsisting  under  this  article. 

Fourth. — That  it  is  not  possible  now  to  restore  to  the 
parties  their  relative  situation  at  the  time  of  the  making 
this  contract. 

i^/A.— That  there  was  no  sufficient  evidence  in  the 
case  to  impeach  this  agreement  for  fraud  or  any  other 
cause  rendering  it  void  in  a  court  of  equity. 

Sixth.—  That  as  Michael  Cuffe,  the  tenant  in  tail,  who 
in  the  year  I76O  acquired  the  fee  and  settled  the  es- 
tate by  a  deed,  under  which  the  respondent  deriyes,  did 
not  impeach  said  article  of  17^9)  it  would  be  against 
every  principle  of  equity  to  permit  the  assignees  to 
avoid  that  article,  particularly  after  the  lapse  of  sixty-- 
seven  years,  after  the  death  of  all  the  parties,  and  the 
loss  of  all  evidence  as  to  the  contemporaneous  circum- 
stances of  the  contract 

Seventh.  —That  the  decree  complained  of,  if  not  er« 
roneous  on  the  grounds  before  stated,  was  clearly  wrong 
in  not  directing  that  the  sum  paid  as  part  consideration 
for  the  article  of  17^9}  with  interest  thereon  from  the 
year  17*9,  should  be  refunded. 

Eighth. — That  the  article  of  the  11th  December 
1749  never  having  been  impeached  by  respondent,  or 
any  of  the  parties  aforesaid,  and  no  biU  having  beea 
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filed  to  impeach  the  same,  it  should,  according  to  th^ 
rules  of  equity,  he  considered  as  a  fair  and  suhsbtii^ 
agreement. 
The  reason  stated  in  the  case  for  the  respondents,  was, 
Because  the  contract  sought  to  be  carried  into  spe- 
cific  execution,  (if  any  such  were  ever  executed),  is 
indefinite,  unreasonable,  and  frauddent,  and  there  has 
Been  no  confirmation  of  it,  so  as  to  dispense  with  proof 
of  the  fairness  of  the  transaction. 


ad  March, 

1829. 
Judgment. 


Lord  Manners : — I  wiH  state  the  grounds  on  which 
I  decided  this  case  in  the  Court  below.  This  was  a 
proceeding  instituted  in  the  Court  of  Chancery,  in 
Ireland,  for  the  specific  performance  of  an  agreem^it 
for  the  renewal  of  a  lease  for  three  lives,  and  the  Court 
was  of  opinion  that  it  was  not  a  case  in  which  it  ought 
to  interfere  to  enforce  a  specific  performance. 

The  facts  were  these : — In  17*5,  Francis  CuflTe,  being 
tenant  for  life,  with  power  to  lease  for  31  years,  at 
the  most  improved  rent,  demised  the  land  in  question 
for  three  lives,  at  a  rent  of  40  /.  a  year,  to  Samuel 
Owens,  his  attorney.  In  ly^O,  articles  of  agreement 
were  indorsed  on  that  part  of  the  lease  which  was  in 
the  possession  of  Owens,  by  which  Michael,  the  son 
of  Francis,  engaged  to  confirm  the  lease  granted  by 
his  father,  and  to  renew  the  lease  for  a  further  term  of 
three  lives.  The  consideration  was  not  mentioned  in 
the  memorial  of  the  agreement  registered  in  I76O ;  but 
it  was  admitted  on  both  sides  that  it  was  SO/.  In 
1760,  Francis  Cufie  died,  and  soon  after  the  articles 
were  registered.  No  great  importance  was  attached,  in 
considering  the  case,  to  the  delay  in  the  registration ; 
but  yet,  in  the  absence  of  all  evidence  to  account  for 
it,  it  was  a  little  suspicious,  considering  that  in  Ireland 
it  wits  from  the  date  of  the  registration  that  they  had 
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priority  and  it  was  rather  singalar  that  in  a  trans-      1829. 


^1  .^   ^ 


action  of  tkis  kind,  if  it  was  fiur,  the  re^stration  had   ,[][j^y|, 

not  been  made  as  socm  as  it  conveniently  could  be.  and  wife 

In  1760,  when  Francis  Cuffe  died,  Michael  settled    baooott. 


interest  in  the  lands  on  his  wife  and  daughters ; 
that  settlement  was  made  for  valuable  consideration, 
and  in  furthercmce  of  tbe  object  of  the  will  of  the  fatiier 
of  his  wife,  under  which  he  derived  considerable  ad* 
V  antages ;  and  under  that  settlement  the  respondent, 
who  married  one  of  the  daughters  of  Michael  Cuffe, 
derived  his  title. 

Michael  died  in  1763,  and  the  last  of  the  lives  in 
the  lease  of  1745  fell  in  I8I7,  and  the  bill  for  the 
specific  performance  of  the  agreement  of  17^9,  for  a 
further  renewal  for  three  lives,  was  filed  in  1820.  The 
Court  did  not  think  that,  under  the  circumstances,  a 
specific  performance  ought  to  be  decreed,  and  dismissed 
the  bill. 

If  this  had  been  a  recent  transaction  it  b  manifestly 
impossible  that  a  specific  performance  could  be  decreed. 
Here  was  an  improvident  young  man,  dealing  with  his 
expectancies,  making  an  agreement  with  an  attorney  to 
ratify  a  lease  which  was  void  at  law,  and  to  renew  for 
a  iiirther  term  of  three  lives,  for  a  consideration  of  20  /., 
which  was  so  grossly  inadequate,  and  the  whole  trans* 
action  savouring  so  strongly  of  fraud,  that  the  matter 
could  not  stand  the  test  of  a  court  of  equity. 

Then  the  question  was,  whether  length  of  time  and  ^^^^  ©^ 
possession  did  not  take  the  ease  out  of  the  ordinary  rul^ 
of  equity,  and  preclude  the  right  to  impeach  &e  fairness 
of  the  transaction.  As  to  the  possession,  it  "was  to  be 
referred  to  the  lease  of  1745,  and  the  subsequent 
renewal  was  not  to  take  place  till  after  the  lease  of 
1745  had  expired.  But  it  was  said  that  the  lease  of 
1745  could  not  have  been  available  against  Michael, 
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i82£r.  except  under  the  article  of  17499  and  that  the  ccm-^ 
firmation  of  the  old,  and  the  agreement  for  the  newj 
lease,  constituted  one  entire  transaction,  and  that  both 
the  old  and  the  new  lease  should  stand.  I  thought 
they  were  two  distinct  matters,  the  one  being  the  act  of 
the  father,  the  other  that  of  the  son,  dealing  with  his 
expectations,  and  that  the'  one  might  be  fair  and  the 
other  not.  Then  consider  the  character  of  the  agree-* 
ment  for  the  renewal,  and  that  the  only  consideration 
was  a  sum  of  20  /.  If  valuable  consideration  had  been 
given,  I  admit,  that  without  reference  to  whether  thai 
consideration  was  adequate  or  not,  the  transaction 
might  be  taken  to  be  one  and  entire.  But  it  appeared 
to  me  that  the  consideration  was  something  so  ex* 
tremely  low  and  frivolous,  that  it  could  not  reasonably 
be  taken  to  be  a  valuable  consideration,  and  that  it  was 
rather  an  indication  of  fraud  on  the  one  hand,  and  im- 
providence on  the  other,  and  that  the  agreement  was 
therefore  one  to  which  the  Court  could  not  give  effect 

The  same  reasoning  applies  to  the  other  moiety. 
That  moiety  was  purchased  with  notices,  and  it  was 
contended  that  it  was  so  purchased  with  the  convictionr 
that  the  purchaser  would  be  compelled  to  renew.  It 
did  not  appear  so  to  me  when  the  cause  was  in  the 
Court  below,  nor  does  it  appear  so  now.  He  who  sold 
wished  to  exonerate  himself,  and  might  have  therefore 
sold  the  cheaper.  But  that  would  raise  an  equity  only 
between  the  vendor  and  the  purchaser,  with  which  the 
lessee  had  nothing  at  all  to  do. 
Sdj.  &Lef.  I  was  of  opinion  in  Macquarrie  v.  Andrews^  that  in 
a  case  of  this  kind  the  lessee  had  nothing  to  do  with  the 
matter,  but  that  the  equity  arose  only  between  the 
vendor  and  purchaser,  and  that  if  relief  ought  to  be 
granted  in  the  one  case,  so  it  ought  in  the  other* 
These  were  the  grounds  on  which  I  thought  that  the 
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case  was  of  too  doubtful  a  nature  for  a  court  of  equity       1829. 
to  interfere.  If  ever  there  was  a  case  in  which  evidence    blakeney 
of  fairness,  if  any  such  there  was,  ought  to  have  been      ^^^  ^^ 
treasured  up,  it  was  in  the  case  of  a  transaction  like     baggott. 
this.     As  it  stood,  the  case  was  too  doubtful  to  come  9***  ^- 
within  the  principle  of  specific  performance,  and  the  a  specific  per- 
length  of  time  elapsed  under  circumstances  which  did  ^®™*"*®- 
not  imply  an  acquiescence. 

The  only  other  point  is  thexjuestion  which  has  been 
raised  as  to  the  interestof  theSO/.  since  1749-  But 
this  is  not  a  bill  by  the  respondent  to  set  aside  the 
instrument,  and  the  question  does  not  properly  arise. 
He  wants  no  relief  in  equity  ;  he  has  the  legal  estate. 
Whether  a  bill  to  set  the  agreement  aside  would  be 
entertained  by  a  court  of  equity,  is  at  least  doubtful. 
Lord  Thurlow  said  that  he  would  not  entertain  a  bill 
to  set  aside  an  instrument  which  was  a  piece  of  mere 
waste  paper.  If  the  transaction  had  really  been  fair,  a 
bill  should  have  been  filed  to  perpetuate  the  testimony 
of  witnesses.  As  the  case  stood,  I  thought  myself 
bound  to  dismiss  the  bill,  leaving  the  appellant  to  any 
other  remedy  to  which  he  might  by  law  be  entitled. 

In  this  judgment  the  Lord  Chancellor  and  the  rest     ^^  J»»«i 
of  the  House  concurred,  and  on  the  10th  June  18S9 
ordered  and  adjudged  that  the  decree  complained  of 
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ERROR: 

FROM  THi:  COUttT  OF  KING^S  BENCH. 

Edward  Vigor  Fox      *       -     Plaintiff  in  Error^ 
SimoojF.      Bishop  of  Chestsh        *       •     Dtfendant  in  Error. 

Bargain  and  sale  of  a  next  presentation,  the  incumbent, 

to  the  knowledge  of  both  parties,  being  in  ertremis,  but 

without  the  privity  of,  or  view  to  the  nomination  of  anj 

particular  clerk :  held  by  the  House  of  Lorda^  reversing 

decisions  of  the  Court  of  Qreat  Sessions  of  Chester  and 

of  the  Court  of  King's  Bench,  that  this  is  not  simony  so 

as  to  entitle  the  Bishop  to  reject  the  clerk  subsequently 
presented. 

Thomas  Joseph  trafford  being  entitled 

to  the  advowson  of  the  rectory  of  Ae  church  of 
Wiltnslow,  in  the  county  and  diocese  of  Chester,  by 
indenture  of  bargain  and  sale,  bearing  date  the  12th 
of  November  18 19^  conveyed  the  same  to  Edward 
Vigor  Fox,  the  plaintiff  in  error.  The  then  incumbent, 
the  Rev.  Mr.  Bradshaw,  was  at  the  time  of  the  exe-' 
cution  of  the  indenture,  to  the  knowledge  of  both 
parties,  in  extremis,  and  not  expected  to  live  long,  and 
in  point  of  fact  he  died  in  a  few  hours  after.  It  did 
not  appear,  however,  that  either  of  die  parties  had  at 
the  time  any  particular  clerk  in  view  for  the  next  pre*' 
sentation,  nor  that  the  Rev.  George  Uppleby,  the 
clerk  who  was  afterwards  presented,  knew  any  thing  of 
the  transaction.  When  Mr.  Uppleby  was  presented 
by  the  plaintiff,  the  Bishop  reftised  to  admit  him,  and 
thereupon  the  plaintiff  brought  his  quare  impedit,  in 
the  Court  of  Great  Sessions  of  Chester,  setting  forth 
his  tide  to  present,  and  how  derived. 
The  defendant  craved  oyer  of  the  indenture  made 
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between  the  plaintiff  and  Trafford,  whereby  it  was  wit-       1829. 
nessedy  that  in  consideration  of  6,000  /.  paid  to  Trafford         ^^^ 
by  the  plaintiff,  the  former  had  granted,  bargained,  «• 

sold  and  demised,  c^nd  by  the  said  indenture  did  grant,  Chester. 
&c.  all  that  the  advowson,  donation,  right  of  patron- 
age, presentation,  and  free  disposition  of,  in,  and  to  the 
rectory  and  parish  church  of  Wilmslow^  with  the  rights, 
meoabers,  and  appurtenances  thereunto  belonging: 
habendum^  for  ninety-nine  years,  if  Trafford  should  so 
long  livQ.  With  a  proviso  that  when  imd  so  soon  as 
be  the  said  Edward  Vigor  Fox,  his  executors.  Sec 
should  have  presented  to  the  said  rectory  or  church  of 
Wilmslow,  by  reason  of  the  same  having  become 
vacant  or  void  by  the  death,  resignation,  deprivation, 
eviction,  promotion  or  cession  of  J.  Bradshaw  the 
incumbent,  or  otherwise,  or  through  the  wilful  neglect 
or  default  of  him  the  said  Edward  Vigor  Fox,  his 
executors,  &c.,  the  said  rectory  or  church  should  have 
been  suffered,  as  to  the  presentation  or  right  of  presen* 
tatiop  thereto,  to  lapse,  he  the  said  Edward  Vigor  Fox, 
his  executors,  &c.,  should  and  would  at  any  time  07 
times  thereafter,  at  the  request  and  proper  costs  and 
charges  of  the  said  Thomas  Joseph  Trafford,  or  such 
person  as  he  should  appoint,  re-assign  the  said  advow* 
son  to  him  the  said  Thomas  Joseph  Trafford  or  such 
person  as  aforesaid,  for  all  the  residue  which  should  be 
then  unexpired  of  the  said  term  of  ninety-nine  years^ 
free  from  all  incumbrances  by  the  said  Edward  Vigor 
Fox,  his  executors,  &c. 

The  Bishop  then  pleaded  several  pleas,  the  main 
point  of  which  was,  that  the  contract  between  the  par* 
ties  was  a  device  and  contrivance  to  evade  the  policy 
of  the  law,  and  that  it  was  corrupt  and  simoniacal,  and 
llierefore  void*  The  cause  having  been  brought  to 
issue  and  having  come  on  for  trial,  the  jury  found  a 
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It^  special  verdict,  in  which  they  set  forth  that  before  an^ 
on  the  ISth  day  of  November,  in  the  year  of  our  Lord 
1819,  the  said  Thomas  Joseph  Trafford  was  seised  of 
the  manor  and  advowson  within  mentioned,  and  that 
d^*^^  ^^^'  before  and  on  the  said  12th  day  of  November,  in  the 
said  year  of  our  Lord  1819}  the  within  named  Joseph 
firadshaw  was  the  incumbent  of  the  within  named 
church,  in  the  pleadings  within  mentioned.  And  diat 
the  said  church  was  then  full  of  the  said  Joseph  Brad- 
shaw,  to  wit,  at  the  parish  of  Wilmslow,  within  men- 
tioned, in  the  county  of  Chester  within  mentioned  ;  and 
that  the  said  Joseph  Bradshaw,  so  then  being  such  in* 
cumbent  of,  and  filling  the  said  church  as  aforesaid, 
was,  before  and  upon  the  said  12th  day  of  November, 
in  the  said  year  of  our  Lord  1819>  afiiicted  with  a 
mortal  disease,  so  that  he  was  then  in  extreme  dangler 
of  his  life,  and  his  life  was  thereby  then  greatly  de- 
spaired of;  and  that  he  was  and  continued  so  afflicted 
with  such  mortal  disease,  and  in  extreme  danger  of  his 
life,  and  his  life  was  and  continued  to  be  greatly  de- 
spaired of  until  the  time  of  his  death,  and  that  the  said 
Joseph  Bradshaw  so  being  such  incumbent  as  aforesaid 
died  of  the  said  mortal  disease,  on  the  said  12th  4ay 
of  November,  in  the  said  year  of  our  Lord  1819,  at 
half  past  eleven  o'clock  at  night  of  the  same  12th  day 
of  November,  to  wit,  at  the  parish  aforesaid,  in  the 
county  aforesaid.  And  that  on  the  said  12th  day  of 
November,  in  the  said  year  of  our  Lord  1819»  at  ten 
minutes  before  three  o'clock  in  the  afternoon  of  the 
same  day,  and  whilst  the  said  Joseph  Bradshaw  was 
such  incumbent  as  aforesaid,  an  agreement  was  made 
and  concluded,  between  the  said  Thomas  Joseph  Traf* 
ford,  so  being  seised  of  the  said  manor  and  advowson 
as  aforesaid,  and  the  said  Edward  Vigor  Fox,  for  the 
sale,  by  the  $aid  Thomas  Joseph  Trafford  to  the  said 
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^Ward  Vigor  Fox,  of  the  next  turn  or  presentation  of     ^  ^s^^- 
the  said  church,  for  and  in  consideration  of  6,000/. 
of  lawful  money  of  Great  Britain ;  that  on  the  said 
12th  day  of  November,  in  the  said  year  of  our  Lord     chestm 
18199  ^^^  immediately  after  the  making    of   such 
agreement,  they,  the  said  Thomas  Joseph  Traiford  and 
Edward  Vigor  Fox,  in  pursuance  of  such  agreement, 
and  in  order  to  carry  the  same  into  effect,  and  as  an  ex- 
pedient to  convey  the  next  presentation  alone,  sealed 
and  delivered  the  within  mentioned  indenture,  bearing 
date  the  12th  day  of  November,  in  the  said  year  of  our 
Lord  1819)  and   of  which  said  indenture  the  said 
Bishop  hath  within  had  oyer,  and  which  is  within  set 
forth  upon  such   oyer  thereof,  to   wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid ;  and  that  the  said 
agreement  was    made,  and   the  said  indenture  was 
sealed  and  delivered  in  the  life  time  of  the  said  Joseph 
Bradshaw ;  and  that  the  said  Joseph  Bradshaw,  at  the 
time  of  making  the  said  agreement,  and  also  at  the 
time  of  sealing  and  delivering  the  said  indenture,  was 
afflicted  with  the  said  mortal  disease,  and  in  extreme 
danger  of  his  life,  and  that  his  life  was  thereby  then 
greatly  despaired   of.     And  that    the    said  Thomas 
Joseph  Trafford  and  the  said  Edward  Vigor  Fox,  at  the 
time  of  making  the  said  agreement,  and  also  at  the 
time  of  sealing  and  delivering  the  said  indenture,  well 
knew  and  believed  that  the  said  Joseph  Bradshaw  was 
afflicted  with  the  said  mortal  disease,  and  was  in  ex- 
treme danger  of  his  life,  and  that  his  life  was  thereby 
then  greatly  despaired  of  at  the  parish  aforesaid,  in  the 
county  aforesaid ;  and  that  the  said  agreement  was  made 
and  concluded,  and  the  said  indenture  was  sealed  and 
delivered  without  any  knowledge  or  privity  whatsoever 
of  the  said  George  Uppleby,  and  without  any  inten- 
tion to  present  the  said  George  Uppleby  to  the  said 
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1829.      church  when  it  should  become  vacant,  but  liyhether  or 
not,  &c. 

Upon  the  argument  on  this  special  verdict,  which 
took  place  on  or  about  the  4th  June  182S,  the  Court  of 
Great  Sessions  at  Chester  were  divided  in  opinion,  but 
in  order  to  carry  the  cause  up  to  a  higher  tribunal  the 
judgment  was  entered  for  the  defendant  by  consent 

On  a  writ  of  error,  the  judgment  of  the  Court  below 
was  affirmed  in  Hilary  term,  1824 ;  and  this  writ  of 
error  is  brought  to  reverse  both  judgments. 

The  question  raised  by  this  special  verdict  is,  whe- 
ther the  sale  of  a  next  presentation,  the  incumbent 
i»eing  in  extremis^  within  the  knowledge  of  both  con- 
tracting parties,  but  without  the  privity  of  or  a  view  to 
the  nomination  of  the  particular  clerk,  be  alone,  without 
other  circumstances,  void,  on  the  ground  of  simony. 
The  statute  of  3 1  £liz.  c.  6,  s.  5,  enacts. 

And  for  the  avoiding  of  simony  and  corruption, 
in  presentations,  collations  and  donations  of  and  to 
**  benefices,  dignities,  prebends,  and  other  livings  and 
promotions  ecclesiastical,  and  in  admissions,  institu- 
tions and  inductions  to  the  same ; 
'^  Be  it  further  enacted  by  the  authority  aforesaid, 
**  That  if  any  person  or  persons,  bodies  politic  and 
^*  corporate,  shall  or  do  at  any  time  after  the  end  of 
"  forty  days  next  after  the  end  of  this  session  of  Par- 
liament, for  any  sum  of  money,   reward,  gift,  profit 
or  benefit,  directly  or  indirectly,  or  for  or  by  reason 
of  any  promise,  agreement,  grant,  bond,  covenant  or 
other  assurances,  of  or  for  any  sum  of  money,  reward 
"  gift,  profit  or  benefit  whatsoever,  directly  or  indi- 
*^  rectly,  present  or  collate  any  person  to  any  benefice 
'^  with  cure  of  souls,  dignity,  prebend  or  living  ecclesi- 
'^  astical,  or  give  or  bestow  the  same  for  or  in  respect 
''  of  any  such  corrupt  cause  or  consideration;  thai 
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^'  then  everj  such  presentation,  collation^  gift  and  ^^ 
^^  bestowing,  and  every  admission,  institution,  inves-^ 
^  titure  and  induction  thereupon,  shall  be  utterly 
^'  void,  frustrate,  and  of  none  effect  in  law ;  and  that 
^  it  shall  and  may  be  lawful  to  and  for  the  Queen's 
'^  Majesty,  her  heirs  and  successors,  to  present,  collate 
**  unto,  or  give  or  bestow  every  such  benefice,  dignity, 
prebend  and  living  ecclesiastical,  for  that  one  time 
or  turn  only :  and  that  all  and  every  person  or  per* 
sons,  bodies  politic  and  corporate,  that  flrom  thence. 
**  forth  shall  give  or  take  any  such  sum  of  money,  re* 
^*  ward,  gift  or  benefit,  directly  or  indirectly,  or  that 
*^  shall  take  or  make  any  such  promise,  grant,  bond, 
'*  covenant  or  other  assurance,  shall  forfeit  and  lose 
^*  the  double  value  of  one  year's  profit  of  every  such 
**  benefice,  dignity,  prebend  and  living  ecclesiastical^ 
^^  and  the  person  so  corruptly  taking,  procuring,  seek* 
**  ing  or  accepting  any  such  benefice,  dignity,  prebend 
**  or  living,  shall  thereupon  and  from  thepceforth  be 
^'  adjudged  a  disabled  person  in  law  to  have  or  enjoy 
^*  the  same  benefice,  dignity,  prebend  or  living  eccle* 
"  siastical." 

Mr.  Sergeant  Cross,  for  plaintiff  in  error,  relied  prin- 
cipally on  the  case  of  Barrett  v.  Ghibb,  %  Sir  W. 
Black.  1052,  decided  in  C.  B.  about  fifty  years  ago, 
a  case  the  authority  of  which  had  never  been  ques- 
tioned from  that  time  till  now.  It  was  an  issue  from 
Chs^cery,  and  Sir  W.  Blackstone  stated  the  point 
decided  in  these  words :  '^  On  the  purchase  of  an  ad- 
''  vowfion  in  fee,  the  incumbent  being  in  extremis^  but 
**  without  any  privity  of  the  clerk,  the  next  presenta- 
^*  tion  is  not  void  as  being  on  a  simoniacal  contract'* 
There  was  no  case  to  give  colour  of  support  to  the  judg- 
ment of  the  Court  below,  except  that  of  Sheldon  v.. 
Brett^  which  consisted  of  two  or  three  lines  in  a  small 
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^29^^      note-book  of  Sir  H.  Winch,  published  fifty  years  after 
his  deatby  which  contains  this  notable  piece  of  law,  that 
.  the  sale  of  the  next  avoidance  when  the  incumbent  was 
sick  and  ready  to  die,  was  simony^ 

T!he  following  cases  were  cited : — Smith  v.  Shel- 
bume,  Cro.  £1.  685;  S.  C,  Moore,  916;  Sheldon  y. 
Brett,  Winch,  63 ;  Stephens  v.  JVall,  Dyer,  «82  (bX 

1  And.  15;  Bishop- of  Lincoln  v.  Wotverston^  5  Burr. 
1J04;  Doctor  Hutchinson^ s  Case,  12  Co.  101,  d  Inst 
154 ;  MackaUer  v.  Todderick,  Cro.  Car.  337-  353. 
361 ;  Grey  v.  Hesketh,  Amb.  263 ;  Barrett  y.  Glubb, 

2  Sir  W.  Black.  1052 ;  Greenwood  v.  Bishop  of  London, 
1  March,  252 ;  Winchcombe  v.  Bishop  vf  Winchester 
and  Another,  Hob.  165,  Noy,  25,  S.  C. ;  Kitchen  v. 
Calvert,  Lane,  102 ;  Brookesbjfs  Case,  Cro.  EL  174, 
1  Leon.  165 ;  Baker  v.  Rogers,  Cro.  El.  7B8 ;  Bishop 
of  St.  David's  v.  Lucy,  12  Mod.  237;  Walker  v.  Ha- 
mersly.  Skin.  90,  3  Lev.  115,  S.  C. 

For  the  plaintiff  in  error  it  was  contended  that  the 
judgments  of  the  Courts,  of  Great  Sessions  and  of  the 
King's  Bench  ought  to  be  reversed,  for  the  following 
among  other  reasons : — 

That  by  the  law  of  England,  the  patronage  or  the 
right  of  presenting  to  a  benefice  is  a  property  or  estate 
capable  of  being  conveyed  in  fee,  for  life^  for  years, 
for  any  number  of  turns,  or  for  the  next  turn  only, 
whilst  the  church  is  full ;  when  it  is  empty,  incapable 
of  being  conveyed,  because  it  is  like  the  rent  of  an 
estate  become  in  arrear,  which  is  a  chose  in  action, 
and  cannot  be  assigned.  But  the  church  is  full  as 
long  as  the  incumbent  is  alive ;  and  is  equally  so  whilst 
he  is  in  his  last  sickness,. as  in  full  health. 
.  The  patron,  therefore,  of  a  living  may  be  changed  at 
any  time  till  the  last  moment  of  the  existence  of  an  in- 
cumbent, and  a  new  patron  substituted ;  and .  neither 
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the  common  nor  statute  law  imposes  any  restriction  in       ^^^20. 
this  respect  on  lay  patrons. 

It  is  the  exercise  only  of  the  right  of  presenting  by 
the  patron  for  the  time  being  which  is  a  public  trusty 
and  as  such  controlled  by  law :  which  sufficiently 
guards  the  interests  of  the  church,  by  providing  that 
the  existing  patron  shall  not  nominate  from  corrupt 
motives,  or  by  reason  or  in  consequence  of  a  corrupt 
contract 

This  restriction  arises  from  the  statute  31  Eliz.  c.  6, 
and  from  this  statute  only :  and  the  question  turns 
entirely  upon  the  construction  to  be  put  upon  its  pro- 
visions. It  is  a  penal  statute,  and  it  creates  forfeitures ; 
and  therefore,  according  to  the  acknowledged  principle 
of  lawy  must  be  construed  strictly,  and  not  extended  by 
a  supposed  equity. 

This  statute  avoids  the  presentation  which  the  patron 
for  the  time  being  makes,  for  any  money,  reward,  gift, 
profit  or  benefit,  arising  directly  or  indirecdy,  or  for 
any  promise  of  such  reward,  direcdy  or  indirectly.  It 
is  direct  or  indirect  reward,,  not  direct  or  indirect  pre- 
sentation, which  it  prohibits  in  express  terms. 

That  in  the  present  case,  Mr.  Fox,  the  plaintiff  in 
error,  was  the  patron  at  the  time  of  the  actual  vacancy; 
and  he  selected  the  clerk  without  any  communication 
with  Mr.  Trafford ;  and  his  selection  was  not  influenced 
or  produced  by  money  or  reward,  directly  or  indirectly. 
The  presentation  by  the  actual  patron  is  not  tainted  with 
the  least  suspicion  of  simony. 

To  bring  the  case  within  the  provisions  of  the  Act, 
it  must  be  contended,  as  it  was  in  the  Courts  below, 
that  Mr.  Trafford  was  to  be  considered  as  the  patron 
presenting  the  clerk,  and  receiving  the  reward  for  that 
purpose,  and  the  plaintiff  in  error  as  the  mere  instru- 
ment to  carry  such  presentation  into  effect.    But  there 
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^29^     is  nothing  in  the  finding  of  the  jury  to  warrant  suck 
a  conclusion. 

It  is  admitted,  that  the  grant  of  a  next  presentation 
during  the  life  of  an  incumbent  may  be  Toid,  on  the 
gpround  of  simony ;  but  that  is  where  the  contract  is 
really  simoniacal ;  a  contract  for  the  presentation  iy 
the  patron  of  a  particular  derkf  for  money,  and  the 
conveyance  of  the  next  presentation  is  a  contriTance  or 
instrument  to  carry  it  into  effect,  and  is  so  found  by  tiie 
jury.  This  will  be  illustrated  by  the  case  of  Winchcombe 
and  Puleston,  the  leading  case  on  the  subject;  die 
pleadings  are  in  Winch's  Entries^  887,  cmd  fully  ex- 
plain the  nature  of  the  transaction.  The  contract  was 
made  between  the  clerk  to  be  presented  and  the  patron, 
the  incumbent  being  then  sick  of  a  grievous  disease, 
and  expected  every  day  to  die,  that  in  consideration  of 
90  /•  to  be  paid  by  the  clerk  to  the  patron,  he  should 
procure  him  to  be  presented  to  the  church  when 
vacant,  and  to  assure  such  presentation  he  should 
grant  the  next  avoidance  to  a  person,  a  fiuniliar  friend 
of  the  clerk,  specially  nominated  and  appointed  by  him 
in  confidence  to  make  the  presentation,  with  tiie  intent 
that  the  derk  should  be  presented  ;  and  it  is  averred, 
that  in  performance  of  this  contract  the  grant  was 
made,  and  the  contract  was  so  found  by  the  jury. 
Here  was  a  clear  simoniacal  contract :  and  the  substi- 
tuted patron  was  the  mere  instrument  to  carry  the 
contract  into  effect,  and  to  appoint  the  particular  clerk. 
The  case  of  Closse  v.  Pomroy,  is  nearly  to  the  same 
effect ;  and  is  another  instance  of  a  contrivance  to  carry 
into  effect  a  simoniacal  contract. 

That,  if  the  presentation  do  not  appear  upon  the 
face  of  the  pleadings  to  be  clearly  simoniacal,  that  is, 
a  presentation  by  the  existing  patron,  of  the  derk,  for 
Teward,  it  is  a  question  for  the  jury  whether  each 
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transaction  be  or  be  not  a  shift  or  contrivance  to  carry  JsgQ* 
a  simoniacal  contract  into  effect  j  as,  under  the  statutes 
against  usnry^  if  there  appear  on  the  face  of  an  instni- 
ment  a  loan,  and  a  resenration  of  illegal  interest,  the 
Court  can  give  judgment  against  its  validity,  but  if  the 
transaction  does  not  appear  on  the  face  of  it  necessarily 
to  be  usurious,  it  is  a  question  of  fact  for  the  jury,  and 
whether  it  be  a  shift  or  contrivance  or  not.  In  both  the 
cases,  the  really  simoniacal  or  usurious  contract  ought 
to  be  shown  by  a  special  plea  when  a  special  plea  is 
required ;  and  in  all  cases  found  by  the  jury. 

That  the  defendant  has  not  pleaded  in  this  case,  and 
the  jury  have  not  found,  that  there  was  any  corrupt  or 
simoniacal  contract  that  Trafford  should  present  the 
clerk,  and  that  the  grant  of  the  next  presentation  was 
a  mere  contrivance  to  carry  it  into  effect. 

That  in  the  absence  of  such  a  finding,  the  Court 
cannot  make  any  presumption  against  the  validity  of 
die  grant  Simony  as  well  as  fraud  is  not  to  be  pre- 
sumed, but  found. 

That  if  it  were  competent  for  the  Court  to  make  any 
presumption,  the  facts  pleaded  and  found  do  not  war* 
rant  any  such  presumption  in  this  case. 

If  it  had  been  found  that  money  was  to  have  been 
given  to  Trafford,  if  Uppleby  should  be  presented,  or 
that  it  was  the  purpose  or  even  intent  of  the  plaintiff  to 
have  presented  Uppleby,  it  might  have  been  argued 
that  the  grant  was  made  for  that  purpose,  and  if  so, 
the  grant  may  possibly  be  said  to  be  an  instrument  to 
carry  into  effect  the  particular  appointment ; "  and  the 
clerk  may  possibly  be  said  to  have  been  presented  by 
the  former  patron.  In  such  a  case  the  substituted 
patron  has  no  power  of  selection,  but  is  a  mere  instru'^ 
ment,  and  the  appointment,  made  virtually  by  the  old 
patron,  is  an  appointment  made  for  reward.     But  if 
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2^29^  there  is  bo  inteQlion  or  purpoae  to  present  any  ptf' 
ticular  ckrk»  the. new  patron  is  afoee  agent,  mayaeleol 
whom  he  pleases,  and  if  he  select:  aa}t  derk^;  without 
reirardy  he  is  not  within  either  .thoiletteoor  fl^iritof  the 
Act.  The  selection  of  the  clerks  theyobjeetaimodjatiqrr 
the  statute,  is  free  from  all  taint.  The  old  patron  .partfip 
with  and  the  new  patron  purchases  the  Tight  jof  aeleo^ 
tion,  hj  means  of  the  grant,  and  that  of  right  is  faiify 
and  properly  exercised. 

That  the  judgment  of  the  Court  of  Kings  Beocb 
pnoceeds  in  a  great  degree  upon  the.  ground. *thai 
Courts  have  3,  right  to  consider  what  is  an  eTaaaoa  «f 
a  statute,  a  power  which,  it  is  humbly  conceived  does 
not  apply  at  least  to  the  case  of  a  pen^  statute  croatiag 
forfeitures,  and  if  allowed  to  be  exercised,  wovldJetd 
to  great  doubt  and  uncertainty  in  the  law* 

ThM,  upon  referring  to  decided  caseSiitheKe  jbniiftnei 
in  which  it  has  been  held  that  the  grant  oi^  naxtf^Mer 
sentation,  the  incumbent  being  m  estremk,  ib  Yoid^  ,^ 
short  note  in  Winch,  63,  excepted,  in  which  mention 
is  made  of  its  having  been  so  adjudged  in:  Chamrery^ 
but  under  what  circumstances  does  not  appear ;  ifcBvgr: 
have  been  so  adjudged  on  the  special  facts.   .  r  -^ 

That,  on  the  other  hand,  there  is  a.solaion 
of  the  Court,  that  by  the  grant  of  mi  ladvowsoli 
the  incumbent  was  on  his  dealh-bed,»andrit{waauitbel'- 
tain  whether  he  would  live. oyer  4he  Jiiglit^'imtfatefuil * 
knowledge  in  the  contracting  paitie8,.th&  next  ^fns* 
sentation  did  pass,  and  was  not  avoided; by  siaax^ 
which  is  a  direct  authority  for  the  ^  ploialiflr an  eirarj 
If  the  grant  of  next  presentation,  when  nnkddp  with  tall 
other  future  presentations,  was  not  void,  the  grant  of 
the  next  presentation  alone  could  not  be  .so. ::  This 
decision  has  never  yet  been  questioned  until  the  pte^^-' 
sent  case.  ^  i^t.,    .    •*  ^ 
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For  the  defendant  in  error,  it  was  contended  that       1829» 
the  judgments  ought  to  be  affirmed,  for  the  following 
among  other  reasons : 

First. — Because  simony  was  an  offence  by  the  com*    "chestsk^ 
mon  law  of  the  land,  antecedently  to  the  statute  of  i^^?*"^  '^ 
91st  Eliz.  c.  6 ;  and  the  transaction,  as  stated  upon  the  156.  Mack- 
record,  was  a  corrupt  and  simoniacal  contract  for  the  riik['cro/  *" 
sale  of  the  next  turn  or  presentation,  under  the  special  ^.'*  ^ 
circumstances  of  the  case.  v.  PuUesioa, 

Secondly. — Because  the  presentation  in  the  present  Bvtiett  v. 
case  was  substantially  a  presentation  by  .Mr.,Trafford  Vinor,Carth. 
the  seller,  and  was  by  him  a  presentation.for  money. 

Thirdly. — Because  the  transaction  in  question  was  a 
shift  and  contrivance  to  evade  the  provisions  of  the 
statute  of  the  31st  Eliz.  c.  6. 

Fourthly. — Because  it  was  a  presentation  by  Mr. 
Trafford,  for  money,  of  such  clerk  as  Mr.  Fox  might 
nominate;  and  because  a  contract  to  such  effect  is 
simoniacal)  though  it  may  have  passed  without  the  pri- 
vity  of  the  clerk  who  may  afterwards  happen  to  be 
prfssented;  the  privity  of  a  clerk  is  not  a  necessary 
iogredient  in  a  corrupt  or  simoniacal  contract,  as  haa 
been  established  by  several  authorities,  and  particularly 
in  Doctor  Hutchinson's  case^  IS  Rep.  100 ;  and  in  the 
case  of  Baker  v.  Rogers^  Cro.  Eliz.  788* 

Fifthly. — Because,  by  law,  no  grant  can  be  made  of  Brooketby'^ 
the  next  presentation  when  the  church  is  empty ;  of  £ih.\74  V  c. 
which  rule,  though  it  has  been  sometimes  said  that  the  J  l^'JIIJJ^^' 
reason  is,  that  the  presentation  is  then  a,  fruit  fallen,  or  ssfi-DjeraSs. 
that  it  is  a  mere  personal  privilege,  or  that  is  severed 
from  the  advowson,  and  would  pass  to  the  executor, 
the  true  and  substantial  reason  is  public  utility,  and  the 
))etter  to  guard  against  the  mischiefs  of  simony,  as  was 
expressly  laid  down  by  Lord  Maai^eld,  Chief  Justice^ 

VOL.  1.  Ntw  S.  a  u 
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1829^     atidi  Mr.  Justice  Wilmot,  in  the  Bishop  of  Lincoln  ▼. 

Jbrstan^  3  Burrougb,  15(M ;  and  because  the  contract  in 
the  present  instance  was  made  upon  the  footing  and 
esBSTBu.     understanding  of  the  church  being  full  in  name  and 
form  only,  but  vacant  in  substance  and  reality. 

Sixthly. — Because  the  law,  of  which  the  object  and 
policy  is  the  presenting  to  benefices,  with  cure  of  souls, 
of  men  of  learning  and  piety,  and  the  preventing  of 
scandal  to  religion  and  prejudice  to  the  church,  by  pie- 
ferments  either  of  improper  persons  or  from  corrapt 
motives,  will  not  endure  the  danger  which  would  arise 
from  the  sale  of  the  right  of  presentation  when  the  in* 
ciitnbent  is  at  the  point  of  death,  where  tibe  contract- 
ing parties  know  that  fact,  and  where  the  contract- is 
made  with  a  view  to  and  upon  the  terms  of  an  imme* 
diate  presentation. 

Sevetithly. — Because  there  is  no  mischief  intended 
to  be  guiarded  against  by  the  rule  of  law  prohibiting 
the  sale  of  the  next  presentation  when  the  church  is 
empty,  which  might  not  be  equally  incurred  if  saeh 
presentation  could  be  sold  when  the  ineumbent  is:  po 
'hSs  death-bed,  and  known  to  be  so  both  .tQ  (he  bvytit 
and  to  the  seller.  r  >f 

fiighthly .—Because  the  statute  81  Elis.  e.  6,  onglit 
to  receive  a  liberal  construction,  in  order  to  reach  the 
evil  for  the  remedy  of  which  it  was  passed  and  be- 
'C^use  the  deed  set  forth  in  the  record  was  only  a  con- 
<tnvance  to  pass  an  immediate  presentation  for  money> 
in  violaticm  of  the  policy  and  evasion  of  the  provisions 
of  the  statute. 

Lastly.--&eGau8e  in  Sheldon  v.  Brct^  Winehv  63,  it 
was  expressly  decided,  that  a  grant  of  the  iMxt  torn  for 
ttioney  was  simoniacal,  when  the  parson  was  sick  in 
(b€id,  and  ready  to  die. 
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EU&n  (Earl  of) :— I  rise,  my  Lords,  with  the  permis-  ,J^ 
sioQ  of  the  Lord  Chancellor,  to  propose  the  questioii  to 
be  ptit  to  the  Judges,  in  this  very  importietiit  case ;  for 
it  Would  be  very  important  though  there  had  been  no 
other  cases  bearing  upon  it,  and  it  is  of  great  import-  ^^^*^' 
a&ce,  regard  being  had  to  iftome  cases  which  have  be^ 
already  decided. 

Ad  to  the  case  of  Barrett  v.  Glubb^  I  think  it  a 
Very  strong  case  indeed,  and  it  is  one  which  1  have 
often  had  occasion  to  consider. 

That  case  has  the  authority  of  Lord  Chancellor 
Bathurst,  and  that  of  the  Court  of  Common  Pleas,  when 
Lord  Chief  Justice  De  Grey  sat  in  court,  and  of  other 
eminent  Judges.  I  happen  to  know  that  when  Lord 
Ch.  J.  De  Grey  sat  with  Lord  Bathurst,  hearing  a 
case  in  the  Court  of  Chancery,  his  Lordship  said  that 
he  never  liked  equity  so  well  as  when  it  was  like  law, 
while  Lord  Mansfield  on  the  other  hand  said  that  he 
never  liked  law  so  well  as  when  it  was  like  equity.  In 
that  case  Lord  Bathurst  thought  that  the  agreement 
taight  be  carried  into  specific  execution,  if,  under 
the  circumstances,  the  law  would  aUow  it;  and  the 
Judges  of  the  Court  of  Common  Pleas  were  of  opinion 
that^  uttder  the  circumstances,  the  advowson  might  be 

sold. 

It  was  argued  in  this  case  that  there  was  no  fraud 
in  fact  found  by  the  jury,  but  then  there  may  be  a 
fraud  on  the  law,  or,  as  my  friend  the  Solicitor-General 
expressed  it,  an  ifisult  to  an  Act  of  Parliament ;  and 
the  question  will  be,  regard  being  had  to  the  law  as 
to  simony,  if  simony  had  any  thing  to  do  wiUi  diis  case, 
and  wheAer  this  was  a  firaud  on  Ae  kw,  and  wheth(rir 
the  cireumsftancfcs  were  such  as  to  bring  it  within  the 
principle  of  those  cases  which  were  held  to  be  n  fraud 
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1820.       on  the  law,  although  in  the  language  and  text  of  the 
law  no  such  fraud  was  mentioned. 

Your  Lordships  are  not  in  the  habit  of  putting  the 
GHBSTXE.  <][uestion:  directly  to  the  Judges,  whether  a  decision  is 
wrong  or  not ;  but  there  is  a  mode  by  which,  sahfa 
digfiUate,  we  can  get  their  opinions  so  as  to  assist  us  in 
deciding  the  case  before  us. 

The  question  I  propose  to  put  is,  ^^  Whether,  on  the 
^^  whole  matter,  the  right  to  present,  on  the  death  of 
**  Bradshaw,  was  by  law  in  Edward  Vigor  Fox." 

F(kt  V.  The  Bishop  of  Chester. 

f^n^fb^^^      The  question  which   your  Lordships    have    been 
Ch.  J.  c.  P.)    pleased  to  put  to  the  Judges  in  this  case  is  : — 

**  Whether,  upon   the   whole  of  the  matters 

^'  stated  or  referred  to  in  the  special  verdict,  the 

**  right  to  present  to  the  rectory  or  parish  church 

'^  of  Wilmslow,  upon  the  death  of  the  Rev^end 

^  Joseph  Bradshaw,  was  by  law  vested  in  Edward 

**  Vigor  Fox,  the  plaintiff  in  error.'* 

The  Judges  who  heard  the  'argument  at  your  Lcird* 

«hips*  bar  are  unanimously  of  opinion  that,  upon'  the 

whole  of  the  matters  stated  or  referred  to  in  the  apeeial 

verdict,  the  right  to  present  to  the  rectory  or  pariiA 

church  of  Wilmslow,  upon  the  death  of  the  Reverend 

Joseph  Bradshaw,  was  by  law  vested  in  Edward  Vigor 

Fox,  the  plaintiff  in  error.   The  patronage  of  charclies 

was  at  first  yielded  by  the  bishops  to  the  lords  of 

manors  who  founded  or  endowed  them,  and  annexed 

to  the  manors  in  which  the  churches  were  situate. 

By  the  grant  of  a  manor,  the  advowson  appendant 
to  it  passes  to  the  grantee.  Many  of  thepe  adyowBOOs 
have:  since  been  severed  from  the  manor  to  which  diej 
were  appendant  Although  advowsons,  when  in  grofis^ 
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its  those  which  are  separated  from  the  manors  to  which '     isw. 
they  belonged  are  called,  are  a  species   of  spiritual        J^^^ 
trusts,  yet  they  have  been  said  by  Lord  Kenyon  anct         ^ 

. ,      '       5     J  <■  ,  .   ,    •  .  BISHOP  0» 

other  Judges  to  be  trusts  connected  with  interests;  cossivii. 
aad  they  certainly  do  not  lose  the  temporal  character 
which  originally  belonged  to  them,  but  may  be  sold 
either  in  perpetuity  or  for  the  next  or  any  number  of 
avoidances.  If  the  perpetual  advowson  be  solid  whea 
the  church  is  void,  the  next  presentation  will  not  pass;* 
and  if  the  next  avoidance  only  be  sold  after  the  death 
of  the  incumbent,  the  sale  is  altogether  void.  It  may 
be  wise  to  carry  the  restraint  on  the  sales  of  this  species 
of  property  still  further,  and  to  say  the  next  avoidance 
shall  in  no  case  be  sold :  undoubtedly  much  simony  is 
indirectly  committed  by  the  sale  of  next  presentations.- 
If  it  is  proper  to  prevent  the  giving  of  money  for  a  pre*- 
sentation,  it  seems  equally  proper  to  prevent  the  sale 
of  tliat  which  gives  the  immediate  right  to  presents 
But  the  Courts  of  Law  have  never  thought  that  they 
were  authorized  to  go  this  length  ;  and  evea  in  cases 
where  the  purchase  of  the  next  presentation  seemed  to 
bring  a  party  nearer  to  simony  than  in  any  other,  it 
was  found  necessary  to  have  the  aid  of  the  Legislature 
to  prevent  such  purchases.  A  clergyman  might  buy 
a  next  presentation  and  present  himself,  before  the 
passing  of  the  statute  of  the  12  Ann.  c.  12.  The  pre- 
amble to  the  second  section  of  that  Act  states  that 
•'  some  of  the  clergy  have  procured  preferments  for 
"  themselves  by  buying  ecclesiastical  livings  ;"  and 
then  the  sectio^  provides,  that  if  any  one  who  ^hall, 
either  ^^T^ctly  or  indirectly,  take  or  procure  the  next 
avoidance  for.  money,  reward,  gift,  profit  or  benefit, 
shall  be  presented  or  collated  (which  words  limit  the 
iQl^ratJioi^  jof  the,  Act  to  clergymen),  tbiat  it  shall-  bei 
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1889.  deemed  fiimoniacal.  It  seems  to  me  that  if  the  tems 
of  the  statute  of  Elizabeth  could  be  extended  by  Equity  s 
that  the  case  of  a  clergyman  buying  a  presentatioii 
with  the  intention  of  presenting  himself,  might  hne 
been  reached  without  any  other  act  of  Parliament  If 
such  a  case  as  this  was  not  within  the  statute  of  Eliau- 
beth,  the  case  on  which  your  Lordships  have  desired 
our  opinion  cannot  be  affected  by  that  statute.  The 
church  in  the  present  case  was  full;  no  de^;yman 
was  privy  to  the  agreement;  and  the  living  was  not 
intended  by  the  plaintiff  in  error^  at  the  time  he  bought 
the  presentation,  for  the  clerk  that  he  aftenvards  pr^ 
sented.  I  would  observe  that  persons  have  repov^ved 
who  appeared  to  be  dying.  The  special  verdict  only 
states  that  the  incumbent,  at  the  time  of  the  sale,  woi 
afflicted  with  a  mortal  disease^  90  that  he  was  then  in 
extreme  danger  of  Jus  Itfe^  and  his  life  was  therdy 
greatly  despaired  of  and  that  he  was  so  afflicted  with 
such  mortal  disease  and  in  extreme  danger  of  his  life, 
and  his  life  was  and  continued  to  be  greatly  despaired  rf 
ufUil  his  death,  which  happened  at  half  past  eleven  at 
night  of  the  day  on  which  the  sale  was  comjdeted. 
Many  who  are  afflicted  with  mortal  diseases,  and  are 
from  such  diseases  thought  to  be  in  imminent  danger 
of  dying,  live  for  a  considerable  time,  and  the  effect  of 
the  diseases  are  sometimes  so  far  suspended,  that  the 
persons  so  afflicted  become  again  capable  of  peiforming 
the  duties  belonging  to  their  station  in  life.  If  thi$ 
conveyance  was  void  it  must  have  been  void  at  the  time 
it  was  executed,  and  would  remain  void  in  whatever 
hands  and  under  whatever  circumstances  the  right  of 
presentation  might  have  passed :  now  if  this  incumbent 
had  been  restored  to  apparent  health,  and  the  vendee 
had  sold  the  presentation  to  another  p^^nKHi  i^orant  of 
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the  ciTCUiQstaknces  uBcler  wbich  the  first  sale  wa^  made,  i820. 
it  would  be  mpst  unjust  to  hold  that  the  second  fiale  y^^ 
WftS  voidi  and  yet  this  would  be  the  necessary  conse^  ^•' 
queace  of  a  decisiQfi  that  the  first  sale  was  simoniaca^^  cHisTts: 
.  Whilst  the  law  permits  the  next  presentation  to 
liirings  to  be  sold  during  the  life  of  the  incumbent^, 
M  long  as  the  incumbent  is  alive  the  sale  is  gpod. 
Every  one  who  purchases  a  next  presentation  contem-^ 
plates  the  death  of  the  incumbent ;  if  this  cpntempla- 
tioo  made  the  sale  void,  no  sale  of  a  next  avoidance 
o6uld  be  good.  If  the  death  of  the  incumbent  an^ 
dw*  p|?Qspect  of  using  the  presentation  may  be  coi^; 
toqoplatedi  the  time  when  the  death  is  to  happen  caniio^ 
be.  material.  This  case  has  been  compared  by  tl\e^ 
Counsel  for  the  defendant  in  error  to  ]tho$^  of  con? 
temptation  of  bankruptcy  which  is  injurious  to  cre- 
ditors* A  transfer  of  goods  or  payment  of  money  i^ 
contemplation  of  bankruptcy  was,  before  the  6  Geo.  4, 
Toid ;  by  that  Act  such  a  transfer  or  payment  is  an  ac( 
of  bankruptcy,  because  such  transactions  are  direct 
firaads  on  the  creditors  of  the  bankrupts.  But  thj^ 
death  of  an  incumbent  may  be  contemplated,  anc}  the 
parchasing  of  the  next  avoidance  in  consequence  of 
such  contemplation  is  no  fraud  upon  any  one;  the 
edses  therefore  have  no  resemblance  to  each  other.  Tlxe 
making  tl^e  legality  of  the  transaction  to  depend  on  th.e 
sta^  of  t|ie  incumbent's  health  would  give  occasion  to 
much  expensive  litigation,  and  probably  to  much  false 
sweariujg,  and  would  keep  churche^  for  a  long  time 
void.  The  affairs  of  men  are  best  regulated  by  broad 
rules,  such  as  exclude  all  subtle  disputes,  all  doubtful 
iqinsatisfaictpry  inquiries.  It  would  be  di0icult  to  es- 
tablish a  rule  that  ^should  settle  wbpit  degree  of  proba- 
bility of  ^e  approaching  4eatb  of  an  incumbent  should 
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1829.      pmeMthet^Ae  of  the.neiat^^Vmdance  of 'a  bentfio^ 

y^^        and  more  difficult  to  asoertain  by  etidence  wkea  aa 

**         incumbeDt  was  within  that  degree.   I  submit  to  your 

I1SII0P  oy^,,.--  ®  ^ 

titEftTEji.     Lordships  that  the  most  convenient  rule  is  tkat  which 
I  conceive  the  law  has  already  established,  namely 
that  the  right  to  sell  the  presentation  continues  as  ioi^ 
as  the  incumbent  is  in  existence.     The  judgment  of 
the  Court  below  is,  according  to  the  words  of  the  Ckirf 
Justice,  '*  founded  on  the  language  of  the  31  'Ehz. 
^  c.  6,  and  the  well  Icnown  principle  of  law,  that  ikt 
**  provisions  of  an  Act  of  Parliament  shall  not  be 
*^  evaded  by  shift  or  contrivance/'  The  words  of  the 
fifUi  section  of  the  Act  are,  **  that  if  any  person  shall, 
**  for  any  sum  of  money,  reward,  gift,  profit  or  beoeBl^ 
*^  directly  or  indirectly,  or  for  or  by  reason  of  any 
<<  promise,  agreement,  bond,  grant,  covenaot  or  other 
''  assurance,  of  or  for  any  sum  of  money,  reward,  gift^ 
*^  profit  or  benefit  whatsoever,  directly  or  indirectly^ 
^*  present  or  collate  any  person  to  any  benefice,  or  give 
"  or  bestow  the  seme  for  or  in  respect  of  any  such  cor* 
^  rupt  cause  or  consideration.''      This  dauae  applnts 
011^  tb  the  person  presenting  to  the  living*;   if  he  hits 
received  no  reward  or  promise  of  reward,  the'  preten* 
tation  is  not  affected  by  the  terms  of  the  AeL    Titt 
plaintiff  in  error,  who  made  the  presentation,  received 
no  reward  or  had  any  expectation  of  reward  for  making 
this  presentation.     I  agree  that  if  some  other  person 
had  received  a  reward  for  the  plaintiff  in  «Tor,  and 
was  to  account  to  him  for  it— -if  the  plaintiff  in  error 
was  not  the  real  purchaser  of  the  avoidance,  but  the 
person  presented  or  some  one  in  his  behalf —these  and 
many  other  things  might  be  considered  as  frauds  on 
the  Act,  and  have  avoided  the  contract     But  such 
things  should  have  been  shown  by  the  pleadings^  utd 
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found  by  the  jury:  all  that  appears  on  this  record  is  1829. 
tbat  the  plaintiff  in  error  bought  the  next  avoidance  of  ,0, 
a  living  that  was  full,  and  that  without  any  corrupt  con-  ^^B^'p  o, 
sideration  he  used  the  right  of  presentation  which  he  chestbb. 
had  purchased.  All  this  he  had  a  right  to  do.  There 
IS  no  circumstance  found  that  shows  thi^  is  a  fraud  on 
Ab  Act,  unless  it  be  a  fraud  on  the  Act  to  buy  the 
prc^entatioti  to  a  living  which  the  seller  and  buyer 
expect  will  soon  become  vacant:  presentations  are 
bought  and  sold  every  day  with  this  expectation. 
Hiere  is  no  legal  authority  to  support  the  judgment  of 
the  Court,  except  a  short  and  loose  note  in  Winches 
Heports,  of  Hutton  saying  what  used  to  be  done  in 
Cbanc'ery;  on  the  other  hand,  the  case  of  Barrett 
T^^^Oktbb  i»  directly  opposed  to  the  judgment  of  the 
Odtrrt'of  King's  Bench.  It  was  thought  that  case  had 
libt  the  weight  of  a  judicial  decision,  because  it  was 
ntit  acted  upon :  but  it  was  acted  upon.  Lord  Bathurst 
decreed  the  conveyance  of  the  ad  vowson  which  supported 
the  preseulation,  and  gave  the  purchaser  and  his  clerk 
^ir  coots.  The  seller  must  have  acquiesced  in  this 
decision  or  he  would  have  presented  his  quare  impedU  ; 
lOfd  if  the-  Common  Pleas  had  retained  the  opinion  that 
fU^  had  certified  to  the  Chancellor,  he  might  have 
carried  it  by  bill  of  exceptions  to  the  King's  Bench. 
When  the  Chancellor  decreed  a  conveyance,  without 
doubt  it  was  such  a  conveyance  as  gave  the  purchaser 
a  legal  title  irom  a  time  before  the  death  of  the  incum* 
bent,  by  making  the  assignment  take  effect  from  the 
time  of  the  contract  to  assign ;  there  was  therefore  no 
occasion  for  any  injunction^  as  was  supposed  by  the 
King's  Bench.  The  question,  by  the  conveyance 
decreed,  was  fairly  raised  for  anodwr  court  of  law,  if 
die  painty  had  not  completely  acquiesced  in  the  judg- 
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Judgment. 
Sd  JoM  1899. 


ment  of  the  Common  Pleas,  confirmed  by  that  of  the 
Chancellor.  There  are  no  other  cases  on  the  books 
which  bear  much  on  the  question  proposed  to  us  by 
your  Lordships. 

For  the  reasons  given  in  support  of  the  Judges' 
answer  to  that  question,  I  only  am  responsible. 

Thereafter  the  following  judgment  was  pronounced 
and  read : 

Ordered  and  adjudged,  that  the  Judgment  giyen  in 
the  Court  of  King's  Bench,  affirming  a  Judgment  of 
the  Court  of  Great  Sessions  at  Chester,  be  Revbrscd; 
and  that  the  Judgment  given  in  the  said  Court  of  Great 
Sessions  at  Chester,  be  also  Reversed. 
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IN    ERROR, 

FROM  THE  COURT  OF  KIN6*8  WNCM* 

John,  Thomas  and  Oeoror  Roake,  \         i^^       May  1899. 

'I  Error.        DeadedFe- 

Pewn,  on  the  Demise  of  Nowell  and  f  Defendant  in  ^™2j?fP* 
Atkinson         -        -        -      -     1      Error,  DeviM. 

Power. 

Tenant  in  fee  of  one  undivided  moiety,  being  tenant  for  life 
of  the  other  undivided  moiety,  with  power  of  appointment 
in  fee,  devises  as  foUows :  ''  I  hereby  give  and  devise  all 
^*  my  freehold  states  in  the  city  of  London  and  county  of 
"  Surrey,  or  elsewhere,  to  my  nephew,  John  Roake,  for 
**  his  life,  on  condition  that,  out  of  the  rents  thereof,  he 
''  do  from  time  to  time  keep  such  estates  in  proper  and 
''  tenantable  repair."  Held  by  the  House  of  Lords,  in 
concurrence  with  the  unanimous  opinion  of  the  Judges, 
that  this  is  not  an  execution  of  the  power. 


This  was  an  ejectment  in  the  Common  Pleas,  on  the  Ejectment, 
above  demises,  against  the  plaintiffs  in  error,  of  divers  ^^^^' 
messuages,  corn-mills  and  lands,  in  the  parish  of  God- 
aiming  wd  county  of  Surrey.  The  defendant^  (now 
plaintiffs  in  error)  pleaded  the  general  issue.  The 
cause  was  tried  at  die  Surrey  spring  assizes,  in  18S3, 
hefore  the  late  Chief  Baron  Richards,  and  the  jury 
found  a  special  verdict,  which  stated — 

That  io  November  I749  MUes  Poole  died  ^^ised  Special  Ter- 
pf  the  tenements  in  qu^tiop  in  fee,  and  they  doscended  ^^ 
tp  his  two  day^t^rs  and  qo-hgirSi  Sarah,  t}ie  wi&  of 
Thomas  Scotti  apd  Elizabeth,  the  wife  of  Heqry  Roake. 


438 


CASES  IN  THE  HOUSE  OF  LORDS 


ISSO. 


AOAK£ 
9. 

new. 


Power  of  ap- 
pointmeot. 


Tfaati  by  indentures  of  lease  anfi  rejease,  in  April 

1760i  between  l^homas  Scott  and  Sarah  his  wif(^  and 

J,  p.  Roake  and  ElizabetU  his  wife,  of  the  first  pa?^ 

George  Johnson  of  the  second  part,  and  William  HiU 

of  the^  tl^d  part,  the  premises  were  coaveyed  ta  Wi} 

in  fee,,  to  make  him  tenant  to  the  prs^j|]^  in.  a  reicoirSQr 

whioh.wafi  suffered  and  made  to  enure^  s^tto  pf^eai||i}ir 

vided  moiety,  to  the  use  of  T.  Scott  for  life^  remainder 

to  the  use  of  his  wife  Sarah  Scott  for  life,  will|.po{wer 

of  appointment,  by  deed  or  will,  in  fee,  and  for.  want  of 

Sfu^  appointment,  to  the  use  of  the  child  or  childccs 

pf  Scott  by  Sarah  his  wife,  in  tail,  remainder  to  the  ua0 

of  Eli^abi^th  Roake  for  life,  remainder  to  her.  child,  ^ 

iiiildren  in  tail,  remainder  to  Scott  in  fee ;  and  as  to 

the  olber  undivided  moiety,  to  the  use  of  Henry  JKoidse 

for  life,  remainder  to  the  use  of  Elizabeth  his  wiife  for 

li£^  with  power  of  appointment  in  fee,  and  in  default 

thereof,  remainder  to  the  child  or  children  of  Heniy 

Roake  by  Elizabeth  his  wife,  in  tail,  remainder  to  the 

Mse  of  ^Saiiah  Scott  for  life,  remainder  jto  her  children 

H^  tailj  remainder  to  Henry  Roake  in  fee* 

/  That  in  17^  T.  Scott  died  without  issue,  and  that 

in  1763  Sarah  Scott  married  John  Trymmer,  and  that 

John  Trymmer  died  without  issue  in  17661  leavipg  his 

wife  Sarah  surviving. 

.  That  in  177^  Elizabeth  Roake  died,  leaving  Henry 
Roake,  her  husband,  and  John  Roakoi  her  son  and 
only  child  by  Henry  Roake,  sivviving,  and  without 
having  made  any  appointment 

The  special  verdict  then  stated,  that  on  the  .6th 
and  7th  of  September,  177^>  deeds,  of  lea^e  ai)d  celease 
were  executed  between  the  said  Henry  Roake  of  the 
first  part,  the  said  John  Roake  of  the  second  part»  the 
said  Sarah  Trymmer,  widow,  of  the  third  part,  B.  Par* 
nell  of  the  fourth  part,  and  James  Morgan  of  A^  fiftb 
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pfett ;  by  which,  after  reciting  that  the  said  Sarah  Tryrt- 
mer  had  agreed  to  purchase  of  the  said  John  Roale 
his  interest  in  the  tindivided  moiety  of  the  said  pre- 
mises, subject  to  the  said  Henry  Roake's  life  interest, 
the  same  moiety  was  conveyed  to  Pamell  in  fee,  to 
make  him  a  tenant  to  the  praecipe  in  a  recovery  to  be 
suffered  to  the  use  of  the  said  Henry  Roake  for  life, 
remainder  to  the  said  Sarah  Trymmer  in  fee. 

That  the  said  Henry  Roake  died  on  or  about  iht 
15lh  December,  1777»  ^^nd  that  the  said  Sarah  Trvfis- 
mer,  on  the  6th  of  June  1783,  made  and  published 
her  will,  in  writing,  in  the  presence  of  and  attested  by 
three  credible  witnesses,  and  thereby  gave  and  devised 
all 'her  freehold  estates  in  the  city  of  London  and 
'Cdoniy  of  Surrey,  or  elsewhere,  in  the  wdrds  follow- 
ing ;  that  is  to*  say, 

*^  1  hereby  give  and  devise  all  my  freehi^M  estates 

•*  in  the  city  of  London  and  county  of  Surrey,  or  else- 

^  where,  to  my  nephew,  John  Roake,  for  his  life,  oh 

^.  condition  that,  out  of  the  rents  thereof,  he  do  from 

/'  time  to  time  keep  such  estates  in  proper  and  tenant- 

*^  able^repair ;  and  on  the  decease  of  my  said  nephew, 

*^ '  John  Roake,  I  devise  all  my  said  estates,  subject  to 

'*  'and  chargeable  with  the  payment  of  30/.  a  yetat  tb 

'*  Ann,  die  wife  of  the  said  John  Roake,  for  her  life, 

^  by  equal  quarterly  payments,   to  and  among  his 

/^  children  lawfully  begotten,  equally  at  the  age  of 

/*  twenty-one,  and  their  heirs  as  tenants  in  common; 

/*  but  if  only  one  child  shall  live  to  attain  such  age,  to 

**  him  or  her,  at  his  or  her  age  of  twenty-one ;  and  in 

**  case  my  said  nephew,  John  Roake,  shall  die  without 

^  lawful  issue,  or-  such  lawful  issue  i^hall  die  before 

.^'  twenlyMme,  dien  I  devise  all  the  said  estates,  charge- 

^^  able  with  such  annuity  of  30  /.  a  year  to  the  said 

^'  Ann  Roak^  for  her  life,  in  manner  alforesaid,  to  and 
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1829.  '^  amcfng  my  nephews  and  meeies,  Miles,  ThMM, 
<^  John,  James  and  Sarah  Penfold,  and  Swumali 
^  Longman,  or  such  of  them  as  sfa^  be  then  litmg, 
''  their  heirs  and  assigns  for  ever." 

The  special  verdict  then  stated,  th&t  Ike  sftid  SaMih 
Trymmer,  on  the  4th  Decembeir  17®6>  died  widioat 
Revoking  heir  said  will,  the  said  John  Roake  being  then 
living  and  her  heir  at  law ;  and  diat  the  taid  Sank 
Trytbmer  had  not  at  the  time  of  making  her  said  wOl, 
or  at  die  time  of  her  death,  any  other  freehold  laAdai 
tenements  or  hereditaments  in  the  county  of  Soitey, 
than  those  mentioned  in  the  declaration. 

That  by  indenture  quAdrapartite  of  the  e6tk  April 
1787)  between  the  said  John  Roake,  nephew  and  heir 
^t  law,  and  aliM>  the  devisee  for  life  named  in  Ike  will 
of  the  said  Sarah  Trymmer,  of  the  filtt  pm ;  the  said 
Milte  Poole  PenfiM,  Thomas  Penfold,  John  Wonibam 
Penfold,  JameiB  PenfoM,  Satah  t^enlbld,  spinster,  tad 
Susannah  Longman,  spiadte^,  the  said  nephews  tad 
nieces  and  devisees  in  reversion  named  iti  die  said 
Will  of  ttie  said  Si^h  Trymmer,  of  the  secdnd  pait ; 
die  said  B.  Partiell  of  the  third  piurt ;  aiul  l^MMBias 
Hc^Uand  of  the  fourth  part ;  after  i^eciting  arnoing  o^r 
things  die  death  of  die  said  Sara^  Tf^mm^  on  th«[5t'th 
of  December  17^6,  tad  that  a  recovery  hl4  never 
been  sulfered  purstiuit  to  the  deed  of  the  7th  of  Sep* 
tember  1775»  it  was  agn^  that  die  said  t'hotnto 
HoUttttd  sbouM  Wb6^et  tb^  Mid  tenemeHMiK  widi  the 
ap|>ttrtetttaices  aga&ist  die  said  &  Pawell,  lis  lenant  to 
the  pradpe  in  a  tkcxfwtf^  to  elfUire  W  die  /fsuit  Hate 
m  Ame  exf^ressed  in  «he  said  Sttriih  iT^ymnMor'^  Willi 
nor  wbb  <if  ikfefttk  bm  w«6  ^ap^bie  i^  IMking  efftet 

That  e  comiMil  i«^l>V«ry  of  ^tab  tteie^  Wan  sfifoed 
aoeordtngly* 

Thbt  by  an  iiKleftaM  ^ih^Stk  of  N«v«iAW4/78£f, 
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and  duly  etecAted,  between  the  said  John  Roake  and  if^ 
lUcliard  Nowell,  Roake  covenanted  to  levy  a  fin6  of 
dke  tenements  mentioned  in  the  declaration  to  Nowell 
and  his  heirs,  to  the  nse  of  Roake  and  his  heirs,  and 
that  a  fine  was  levied  accordingly  in  Michaelmas 
temi  90  Geo.  3. 

That  by  indentures  of  leftse  and  release  of  the  9d 
and  4th  of  July  1797,  and  duly  executed,  the  relMse 
being  made  between  the  said  John  Roake  and  Eliasa^ 
beth  his  wife  df  the  first  part,  the  said  Richard  Nowell 
of  the  second  part,  iuid  John  Raddiffe  of  the  third  patt; 
the  premises  were  conveyed  to  Nowell  in  fee,  to  miak^ 
htm  tenant  to  the  praecipe  of  1  recovery  to  be  sntfered 
tot  the  purpose  df  barring  all  estates  tail  and  remainders 
ai^d  reversions  to  the  use  of  such  person  or  persons  tt 
the  said  John  Roake  should  appoint,  and  for  de&uU 
of  appointment,  to  the  said  John  Roake  in  fee.  ^ 

That  a  common  recovery  was  suffered  Accordingly. 
The  special  verdict  then  stated,  that  by  Indentures  df 
leae  and  release  and  appointment^  made  the  20th  aiid 
2tst  of  May  1802,  between  the  said  John  Rdbke  of 
the  first  part,  the  said  Richard  Nowell  of  the  second 
^k^  John  Atkinson  of  the  third  pa^t,  WilliaAi  StniHk 
df  ^tbe  fdurth  part,  and  William  Atkinson  of  Die  fifth 
patt;  the  said  John  Roake,  in  consideration  of  l,SSd/. 
pnrdhase  money,  582/.  2  s.  2d.  of  which  ^wiGts  paid  to 
Willkm  Smith,  and  637/.  17^«  10</.,  the  residue,  to 
Rbake,  tppoinced  and  granted  and  released  all  tVe  tene* 
tte^ts  tti  the  4di6kration  mentioned  to  i^nch  usi^b  tis 
Richard  NoWett  should  appoint,  ^d  in  default  df  Vp- 
pdinttneltt;id  NoWe^  fdr  life,  'remainder  to  J.  Atkinso£i 
iis  t  tVnstee  td  bar  doWer,  teinaindefr  to  the  heirs  df 
Nd<^l. 

that  the  said  Jdhn  Rd^e  died  on  the  iSth  df  1lp*ebru- 
^1^  l86^,  «tf^  )^ft  the  d^efe!nd&lie»,  Jdhn  If<gn¥y  ttdake,* 
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1829.       Thomas  William  Roake,  Elizabeth  Roake,  and  George 
Roake,  who  were  his  only  childreni  him  surviving ;  and 
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V.         that  the  said  John  Henry  Roake  was  bom  on  the  20th 

"'"''•       November  X787,  the  said  Thomas  William  Roake  on 

the  25th  of  August  1789,  the  said  Elizabeth  Roake 

on  the  4th  of  March  1793,  and  the  said  George  Roake 

on  the  12th  of  May  179^* 

The  special  verdict  then  stated  the  demise  on  the 
Sd  of  July  1811 9  by  No  well  to  the  plaintiff  below, 
John  Denn,  on  which  the  action  of  ejectment  was 
brought,  and  the  special  verdict  found,  which  was 
argued  twice ;  first  in  Trinity  term  1824}  and  secondly 
in  Michaelmas  term  in  the  same  year^  when  the  Court 
took  time  to  consider  their  judgment,  and  in  Trinity 
t<erm  1825  gave  judgment  for  the  defendants  in  the 
ejectment. 

The  questions  stated  to  be  argued  were  : 

first — Whether,  under  Mrs.  Trymmer's  will,  the 
children  of  John  Roake  took  contingent  remaindeis, 
and  were  barred  by  the  fine  of  Michaelmas  term 
90  Geo.  3. 

Second. — Whether,  as  to  a  moiety,  Mrs.  Trymmar*8 
will  was  a  valid  execution  of  the  power  of  appoint- 
ment reserved  by  the  deed  of  26th  April  17^0 ;  and 
whether  the  estate  tail  which  John  Roake  took  under 
^hat  deed,  m  default  of  appointment  by  the  said  Sarah 
Scott  (afterwards  Sarah  Trymmer),  was  barred  by  the 
recovery  suffered  in  Trinity  term  37  Geo.  S«  But 
the  argument  was  confined  by  the  Court  to  the  question 
on  the  execution  of  the  power  of  appointment ;  the  first 
question  having  been  decided  on  this  same  will,  in 
the  House  of  Lords,  in  the  case  between  RandoU  and 
others,  plaintifis,  and  the  now  plaintiffs  in  error,  wbo^ 
with  their  deceased  sister,  were  the  defendants  in 
error  in  that  case.     The  same  question  jvm)  ld«Q  the^ 
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Wjetn  decided  in  the. case  of  JOot  v.  NofweUi*!  M^  a44  xe^iQ. 
Sb  iS^^  between  die  same  parties  as  in  the  present  ease^  ^^7m^ 
eiccept  the  Bominaliplaintilb*  Although ihe judgment  «« 
of  the  Ceurt  of  CommoD .  Bleas  was  not  gxncD^^  a^ 
a^ats  by  the  Tdcard^  until  the  14th' June^iTirim^ 
\MBi  38^  the  opinion  of  the  Court  was  pronouiiced 
in  Hilary  term  1825,  and  the  defendant^jNoWett, 
p;r^Knaturely  brought  his  writ  of  error,  tested  .the  10th 
^ebiyary ,  and  returnable  in  fifteen  days  of  Easter^  tb^ 
fiflst  return  of  the  following  Easter  term  in  the  King's 
Beach,  on  which  he  assigned  general  errors  in  Miqi^Eael^ 
n^lus.term  18S5,  and  the  now  plaintiffs  in  error  joined 
ilti  terrier,  and  the  same  was  argued  in  Trinity  term 
l^S& ;  and  die  Court  having  taken  time  to  consider, 
afttevrards,  during  the  same  term,  reversed  the  judg- 
ment of  the  Court  of.  Common  Pleas.  (See  B.  &  G. 
vol.  5,. part  3,  p.  7^0  Upon  which  judgment  of 
reviersal,'  the  defendants  below  brought  the  present 
M:at>bf'  error  in  the  House  of  Lords,  and  have  assigned 
geneval  ^errors,  and  the  special  error  in  the  recoid 
arising  from  the  fact  above  mentioned ;  namely,  the 
retam  ^'  the  writ  of  error,  which  .was  brought  by  ^e 
plaftitiir.  bdow,  on  the  judgment  of  the  Couft  of 
OMttmoA  FkaS|  before  the  judgment  ivas  given;  and  ^rror  in  Dom. 

tbeiploiiititib  in  error  (the  defendants  in  the  original' 
ejMtfifeiit)  p)rayed  that  the  judgment  of  the  Court' of 
Kiii^'  BeMh'  might  be  reversed,  for  the  following, 
among  other  raasons  : 

^.l.-^Jt|>  nUttter  of  form.  There  was  such  a  defect 
inc'tBerwt*il-of  etforn  the  King*s  Bench,  as  was.  not 
aiieacttybl^  of  cui^able  under  the  statute  5  Geo.  1,  c.  isl- 
and*-the  writ  of  error  ought  to  have  been  quashed. 
(Sed  '/r%to  V.  Canning,  2  Strange^  807 ;  Canning  V.^ 
TSW^r,^  Lord  Raymt«d,  15S1,  S.  C,  yVice  v;  Burion? 
3«|Mifi|^,  b091^^cPV{  lto#ii^additiotf1d  tl^se^ta^'' 
VOL.  I. — New  S.  II 
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1 8^.       Refeiffdoz  r.  Randolph^  S  Strange,  8M ;  and  Wilson  t. 
Ingoldsby ,  S  Lord  Raymond,  11790    In  the  last  case, 
«•  the  Court  said,  though  the  record  was  transcribed  after 

judgment  given,  the  record  was  not  to  be  considered  as 
removed ;  and  in  Vice  v.  Burton^  the  {^aintiff  in  error 
took  the  exception  after  failure  of  an  objection  in 
argument  in  error : — and  in  R^eindoz  v.  Randolph  the 
writ  of  error  returnable  before  judgment  given  was 
quashed,  and  the  plaintiff  in  error  paid  costs.  In 
Somervilk  v.  Wfute^  6  East,  145,  the  writ  of  error, 
though  returnable  before  the  judgment  given,  operated 
as  a  supersedeas  upon  the  judgment,  because  the  jadg^ 
ment,  when  signed  in  the  same  term,  relates  back  to 
Ae  first  day  of  term ;  and  in  HiU  r.  Tebbj  1  N.  R. 
208,  it  was  held  that  a  writ  of  error  might  be  made 
returnable  before  the  day  on  which  the  judgment  is 
actually  signed,  if  the  writ  of  error  and  judgment  are 
of  the  same  term :  the  reason  of  the  two  last  decisions 
seems  to  confirm  the  authority  of  the  cases  before  cited» 
the  writ  of  error  and  the  judgment  in  each  of  those 
Cases  not  being  of  the  same  term.  The  judgment  in 
die  action  is  the  true  foundation  of  the  writ  of  errors 
{Gravall  ▼.  Simpson,  1  B.  &  P.  4^9),  and  the  error 
objected  in  this  case  is  similar  to  that  of  bring^g  an 
action  before  the  cause  of  action  accrued,  which  would 
be  ground  for  a  writ  of  error. 

S. — On  the  merits.  The  will  of  Sarah  Trymmer 
was  a  good  execution  of  her  power,  on  the  authority  of 
the  case  of  Standen  t.  Standen,  2  Ves*  jun.  £89-  For 
at  the  time  of  making  her  will^  she  had  no  freehold 
estates  in  the  county  of  Surrey,  except  the  undivided 
moiety  of  the  tenement  in  the  county  of  Sutlty^  which 
Was  subject  to  her  power  of  appointment  Consequently 
her  will  would  have  been  totally  inoperative  at  law  as 
to  any  tenements  in  the  county  of  Surrey,  unless  it 
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were  dlowed  to  operate  as  an  execution  of  die  power.       1829. 
It  appears  from  the  printed  reports  of  this  case,  in 


KOAKE 


DIITF. 


2  fiingh«  497»  Dot  v.  Rodke,  and  5  Bam.  &  C.  720,  _» 
Denn  v.  Roidce,  that  the  Courts  below  reascmed  upon  the 
assumption  that  Sarah  Trymmer  was  seised  in  fee  of 
one  undivided  moiety  of  the  tenements  in  the  county 
of  Surrey,  and  was  seised  of  the  other  moie^  for  life, 
with  a  power  of  appointment ;  whereas  it  is  apparent^ 
upon  the  fisice  of  the  special  verdict,  that  she  was  not 
seised  in  fee  of  one  moiety,  inasmuch  as  the  recovery 
intended  to  be  suflfered  in  parsuance  of  the  deeds  of 
September  177^  ^^  i^ot  su&red  till  after  her  death, 
consequently  the  legal  estate  conveyed  by  those  deeds 
remained  vested  in  Pamell,  and  never  did  vest  in 
Sarah  Trymmer. 

The  defendant  in  error  prayed  that  the  judgment 
might  be  affirmed,  for  the  following,  among  other 
reasons : 

1 .  As  to  the  question  of  form,  because  the  plaintiffs 
in  error  having  joined  in  issue  on  the  writ  of  error,  are 
estopped  and  precluded  from  objecting  to  the  irregula* 
rity,  if  any,  in  the  proceedings. 

To  have  availed  themselves  of  the  insufficiency  of 
the  writ  of  error,  they  ought  to  have  put  a  plea  on  the 
record  applicable  to  the  case. 

2.  As  to  the  merits,  because  Mrs.  Trymmer  did  not 
express  any  intention  to  exercise  her  power  :  and  it  is 
a  rule  of  law  that  general  words  shall  not  amount  to  an 
exercise  of  a  power  of  appointment  unless  the  language 
of  the  instrument  has  reference  to  the  power,  or  would, 
in  the  genuine  and  legal  import  of  the  language,  fail  of 
effect  unless  it  amounted  by  construction  to  an  execu- 
tion of  the  power. 

In  this  case  no  reference  is  made  in  the  will  of  Mrs. 
Trymmer  to  the  power,  and  the  language  of  her  will 
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1 829.       has  itill  operation  by  its  application  to  property  of 
which  Mrs.  Trymmer  was  seised  in  fee. 

The  case  was  argued  in  May  1829>  the  Judges  l>eing^ 
present,  and  on  the  merits  the  following  cases  were 
citeA  :—Clere's  {Sir  Ed.)  case,  6  Co.  17;  Maddisen 
\0  Andrew f  1  Ves.  sen.  57 ;  Andrews  ▼.  Emmot,  3  Bra.  Ch. 
Cas.  297 ;  Langham  v.  Henny,  S  Ves.  467 ;  ^  p^rte 
Camatt,  1  Atk.  559 ;  Nannock  v.  Hartan,  7  Ves.  391; 
Bennet  v.  Aburraw^  8  Ves.  609 ;  Bradley  v.  JVescM, 
13  Ves.  445 ;  Jones  y.  Tucker^  2  Men  533 ;  Joneu  v. 
Currie,  1  Swanst.  66;  Coates  v.  King,  Privy  Coun- 
cil,  1821,  (cited  in  Roake  v.  Denn);  Morgan  y. 
Surman,  1  Taunt.  289;  Roach  v.  Wadham,  6  East^ 
289 ;  DiUon  v.  Dilhn,  1  Ball  &  Beatty,  77 ;  Hales 
V.  Margerum,  3  Ves.  299 ;  Commendam  Case^  Hobw 
159, 160. 

The  Lords  did  not  think  it  necessary  to  give  any 
judgment  on  the  question  of  form ;  and  on  the  merits, 
the  following  question  was  put  to  the  Judges : — 
"  Whether  the  will  of  Sarah  Scott,  or  Trymmer,  was 
<<  a  good  execution  of  her  power  of  appointment.'' 
Feb.  16, 1830.  On  the  l6th  February  1830,  the  Lord  Chief  Baron» 
Judgment.     Alexander,  delivered  the  opinion  of  the  Judges. 

^""aJSi!*^        ^^^  Chief  Baron :— The  Judges,  my  Lords,  find  no 

difficulty  in  this  case,  and  there  is  no  difference  of 
opinion  among  them.  The  question  put  to  us  by  your 
Lordships  is,  *' Whether  the  will  of  Sarah  Scott,  or 
^  Trymmer,  was  a  good  execution '  of  her  power  of 
'*  appointment."  The  facts  of  the  case,  as  stated 
in  the  special  verdict  are,  that  in  1749»  Miles  Poole 
was  seised  in  fee  of  certain  tenements  and  premises  in 
London  and  the  county  of  Surrey.  After  his  death 
the  estates  descended  to  his  two  daughters,  one  of 
wk<Hn  was  married  to  Thomas  Scott,  the  other  to  Henry 
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Roake.  In  17^»  Scott  aind  his  wife,  and  Roake  and  i829. 
his  wife,  suffered  a  recovery,  and  it  was  by  the  convey-  koake" 
ance  declared  that  the  recovery  should  enure,  to  the  ^j^ 
following  uses,  viz. : — 1st,  as  to  one  undivided  moiety 
of  the  tenements,  to  the  use  of  Scott  for  life,  remainder 
to  the  use  of  Sarah  his  wife  for  life,  remainder  to  the 
vse  of  such  persons  as  Sarah  Scott  should  by  deed  or  Power  of 
will  appoint,  remainder  to  Ae  children  of  Sarah  Scott  *pp°"*  ^  * 
and  her  husband  in  tail,  &c. ;  remainder  to  Mrs.  Roake 
fer  life^  remainder  to  her  children  in  tail,  &c. ;  with 
ether  remainders  not  necessary  to  detail :  the  moiety  of 
Mrs.  Roake  and  her  husband  was  settled  to  Roake  for 
life,  remainder  to  his  wife  for  life,  with  a  similar 
power  of  appointment  as  that  to  Sarah  Scott  (or  Trjrm- 
mer,  as  she  was  called,  from  her  having  married  a 
second  husband  of  that  name,  a  fact  not  material  here,) 
remainder  to  their  child  or  children  in  tail,  &c.  In  1758 
Scott  died  without  issue,  and  his  widow  married  John 
Trymmer,  who  in  I766  also  died  without  issue,  leaving 
Sarah  surviving.  The  special  verdict  then  stated  that 
in  May  1775  Elizabeth  Roake  died,  leaving  her 
husband  Henry  Roake,  and  her  son  and  only  child 
John  Roake,  surviving,  and  without  havii^  made  any 
appointment.  In  September  177^1  Sarah  Trymmer 
purchased  from  her  nephew  John  Roake,  with  the  con- 
currence of  his  father  Henry  Roake,  and  subject  to  the 
life  estate  of  Henry,  the  undivided  moiety  of  die  Roakes 
m  fee.  The  verdict  then  stated  that  Henry  Roake  died 
in  1777,  and  Sarah  Trymmer  then  became  entitled  to 
the  moiety  of  the  Roakes  in  fee,  with  her  own  original 
moiety  as  tenant  for  life,  with  power  of  appointment 

in  fee. 
Such  was  the  situation  of  Mrs.  Trymmer,  when  in  wiU  of  Sarah 

1733  she  made  her  will,  and  that  part  of  it  to  which  T^mme'r. 
your  Lordships'  question  refers  is  in  these  words :  '*  I 

"3 
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Will  not  an 
execution  of 
the  power. 


€t 


it 


t€ 


ti 


•I 


CI 


cc 


it 
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« 


hereby  g^ve  and  devise  all  my  freehold  estttea  in  the 
city  of  LondcMi  and  county  of  Surrey,  or  elsewhere, 
to  my  ne{diew  John  Roake  for  his  life,  on  cMditioa 
that,  out  of  the  rents  thereof,  he  do  from  time  to 
time  keep  such  estates  in  proper  and  tenantable 
repair.'* 

This  is  all  that  is  material,  but  I  will  read  the  rest  of 
this  passage,  not  for  what  it  contains,  but  in  order  to 
show  what  it  does  not : 

^'  And  on  die  decease  of  my  said  nephew  John 
Roake,  I  devise  all  my  estates,  subject  to  and  chai^^ 
able  with  the  payment  of  SO  /.  a  year  to  Anne,  the 
wife  of  the  said  John  Roake,  for  her  life,  by  equal 
quarterly  payments,  to  and  among  his  children  law- 
fiiUy  begotten,  equally  at  the  age  of  twenty-one, 
**  and  their  heirs  as  tenants  in  common ;  but  if  only 
**  one  child  shall  live  to  attain  such  age,  to  him  or  h» 
"  at  his  or  her  age  of  twenty-(Hie.  And  in  case  my 
said  nephew  John  Roake  shall  die  without  lawful 
issue,  or  such  lawful  issue  shall  die  before  twenty- 
one,  then  I  devise  all  the  said  estates,  chargeable 
**  with  such  annuity  of  30  /.  a  year  to.  the  said  Anne 
^*  Roake  for  her  life,  in  manner  aforesaid,  to  and  amcmg 
'^  my  nephews  and  nieces,"  &c. 

We  are  of  opinion  that  this  will  is  not  an  execution 
of  the  power  reserved  to  Sarah  Scott,  or  Trymmw ,  by 
the  settlement  of  1750.  There  are  many  cases  bear- 
ing on  this  questioD,  and  there  are  few  subjects  on 
which  the  decided  cases  have  been  so  uniform  in  esta- 
blishing  the  law. 

Of  all  the  cases,  commencing  with  SSr  Edward 
Clere's  cascj  in  6  Rep.,  and  coming  down  to  the  present 
time,  there  is  not  one  instance  in  which  a  power  of 
appointmem  has  been  held  to  be  executed  by  a  wiB, 
unless  there  is  a  leference  in  the  ^VH  either  to  ti^ 
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pow€V  or  to  tbe  prcqperty  whicb  is  the  subiject  of  it,  qt  ^^ 
unless  the  iiustniment  be  totally  inoperative  without 
8uppo«)og  aa  execution  of  the  power.  The  testatrix 
in  this  case  had  the  abi^olate  property  m  a  moiety  of 
thes?  tenements^  and  the  devise  of  thut  moiety  is  quite 
suffici^t  to  satisfy  the  wprds  of  the  will ;  the  words 
9fe  p^rli^tiy  satisfied  on  the  suj^position  that  she 
inefiiit  to  d^via^  oply  that  imdivided  moiety  in  which 
she  had  the  absdutt  property. 

It  has  b^eu  aigu^d  that  this  is  a  question  of  inten- 
tion^ and  so  it  is,  but  then  thi^e  are  rules  by  which  the 
intention  is  to  be  coUeeted«  and  it  would  be  daagerouiS 
to  lea^re  a  question  of  this  kind  to  Ipose  aud  vague  con- 
jecture;  a9d  on  that  pr^iciple  Sir  W»  Grmt»  M«  R*f 
acted  m  Ae  case  of  Jones  v.  Twher^  %  Mer.  ^88, 

The  eoly  imtter  that  ean  raise  a  doubt  on  the 
salj^ect,  is  the  condition  imposed  by  the  devise  on  the 
tenaiiit  for  life  to  keep  the  premises  in  tenantable  repair. 
But  we  are  of  opinion  that  tiiis  is  not  a  sufficient  indi* 
^aiUon  of  iBt^ioa  to  dispose  of  the  umlivided  moiety 
e!irer  which  the  testafrix  had  only  a  power  of  ai^int- 
iMiat  I  and  we  cannot  give  a  diflbrent  opinion  without 
emtradictiug  a  long  series  oi  decistons.  There  is  no 
ineongrui^  in  supposing  a  tenant  for  life,  under  these 
^incuffisitawes,  to  be  boui^d  to  keep  the  tenements  in 
repair  for  the  benefit  of  those  m  remainder ;  and  upon 
the  whole,  we  are  of  opinion  that  this  will  does  not 
operate  as  an  e^ecuMo^  of  the  power. 

Jjnrd  ChmcMfT  t-^Th^e  does  not  appear  to  be  any  LoidChan^ 
real  difficulty  in  this  case-    The  history  of  this  case  is  ^^^     ^ 
this :  It  was  an  action  of  ejeetment  brought  in  the  Court 
pf  CesMnou  Pleas  to  try  the  title  to  eertain  tenements 
aAd  fooemiaes  in  the  county  of  Sunrey,  and  a  special 
verdict  was  found  pn  which  the  case  came  before  the 
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1829.       Court,  and  judgment  was  given  for  the  defendants ; 
but  on  error  brought  in  B.  R.^  that  judgment  was' 
reversed.    The  judgment  in  B.  R.  came  on  error  here, 
and  as  the  Courts  below  had  differed,  it  was  thought 
proper  to  call  for  the  attendance  of  the  Judges  generally 
to  hear  the  case  argued.     After  the  case  was  argued, 
this  question  was  put  to  the  Judges :    Whether  the 
will  operated  as  an  appointment  on  that  moiety  of  the 
property  which  the  testatrix  held  as   tenant  for  life 
with  power  of  appointment  ?    The  Judges  have  now 
given  their  unanimous  opinion,  that  the  power  has  not 
been  executed.    The  state  of  the  facts  in  a  few  words 
is  this :  the  testatrix  had  one  moiety  of  the  ph^rty 
in  fee,  the  other  as   tenant  for  life  with  power  of 
appointment  in  fee ;  and  the  question  is,  whether  the 
will  operated  as  an  appointment  of  that  latter  moiety. 
The  only  material  words  of  the  will  are,  *'  I  hereby 
«<  give  and  devise  all  my  freehold  estates  in  the  cit^  of 
**  London  and  county  of  Surrey,  or  elsewhere,  to  my 
**  nephew  John  Roake,  for  his  life,  on  condition  that, 
^*  out  of  the  rents  thereof,  he  do  from  time  to  time 
**  keep  such  estates  in  proper  and  tenantable  repair." 
The  law,  as  applicable  to  this  point,  rests  on  a  long 
series  of  cases  from  Sir  Edward  Ckre^s  case  (6  Rep. 
17)  to  this  time.     If  the  will  does  not  refer  to  the 
power  nor  to  the  subject  of  it,  amd  if  the  words  of  it  may 
be  satisfied  without  supp€>sing  an  intention  to  execute 
the  power,  then  unless  the  intent  to  execute  the  power 
is  clearly  expressed,  it  is  no  execution.     Here  there  is 
no  reference  to  the  power,  and  the  property  in  fee  is 
sufficient  to  satisfy  the  words.     There  is  not  sufficient 
therefore  to  satisfy  me,  and  I  am  bound  to  see  that 
I  am  clearly  satisfied,  that  the  testatrix  by  her  will 
intended  to  execute    the  power;   and  whatever  my 
private  opinion  may  be  as  to  the  particular  case, 
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although  that  may  not  be  decidedly  in  accordance  with       1 329. 
the  general  law,  I  cannot  consistently  act  upon  it^ 
I  am  of  opinion,  therefore,  that  the  judgment  of  the' 
Court  of  King*s  Bench  ought  to  be  affirmed. 

Lord  Wynford: — It  is  not  my  intention  to  trouble  Lord  Wynford. 
your  Lordships  at  any  length  with  reference  to  this 
case ;  but  I  believe  that  nine  hundred  and  ninety-nine 
persons  out  of  a  thousand  would  say,  on  reading  this 
will,  that    the  testatrix  did  intend  by  it  to  pass  her 
whole  property,  and  this  is  a  question  of  intention.    I 
agree,  however,  with  the  Lord  Chief  Baron  that  there 
are  certain  rules  by  which  the  intention  is  to  be  col- 
lected, but  I  think  they  are  bad  rules,  and  I  hope  they 
will  not  long  continue  to  be  binding  on  the  Judges.     1 
know  that  it  was  decided  in  Sir  Edward  Clere's  case^ 
that  a  will  cannot  operate  as  an  execution  of  a  power 
unless  it  refers  to  the  power  or  the  subject  of  it,  or 
unless  the  will  can  have  no  operation  without  supposing 
that  an  execution  of  the  power  was  intended.     But 
I  conceive  that  here  the  estate  or  subject  of  the  power 
is  referred  to  in  the  will,  and  that  this  is  a  case  that 
never  occurred  before.     It  is  difficult  sometimes  even 
for  lawyers  to  know  and  apply  the  law  in  certain  cases, 
and  yet  you  are  to  suppose  that  this  poor  woman  knew , 
that  as  to  an  undivided  moiety  of  these  tenements  she 
had  the  fee,  and  as  to  the  other  moiety  that  she  was 
only  tenant  for  life,  with  a  power  of  appointment,  and 
that  special  words  were  necessary  to  pass  that  moiety ! 
The  words  of  the  will  are,   I  give  and  devise  all  my 
estates  in  London  and  Surrey,  and  she  adds  a  condition 
to  repair,  yet  it  is  said  that  these  words  may  be  satisfied 
by  supposing  that  they  refer  only  to  that  moiety  which 
she  had  in  absolute  property ;  but  I  defy  any  ingenuity 
to  show  that  the  words  applied  only  to  the  one  moiety 
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aadBOtto  theotlier;  that  the  tenant  for  life  was  to 
repair  one  moiety  and  leave  the  other  unrepaired.  The 
testatrix  is  clearlyspeakingof  the  whole  of  her  property, 
and  this  will  may  be  hdd  to  apply  to  all,  and  to  be 
an  execution  of  tfie  power,  in  perfect  consistency  with 
the  doctrine  of  «Sifr  Edward  Clere's  case.  This  10  my 
own  opinion,  but  as  long  as  I  sit  here  I  will  not  insist 
upon  acting  on  my  opini<Mi  when  it  is  in  opposition  to 
the  opinions  of  all  the  Judges;  and  therefore  I  agree  that 
the  judgment  of  the  Court  of  King's  Bench  ought  to 
be  affirmed^ 


LordTenUr- 
deo* 


Lord  Tbf/enfeo;— My  opinion,  my  Lords,  is  in 
accordance  with  that  of  the  Judges*  I  think  that  it  is 
ihe  better  course  to  abide  by  general  rules  and  priop 
ciples,  and  not  to  be  led  aside  by  subtle  distinctions 
and  considerations  of  hardships  in  particular  cases; 
otherwise  one  uncertainty  will  arise  after  anoth^,  tnd 
the  end  will  be  inextricable  confusion. 


Judgment  of  the  Court  of  Kings  Bench  accordingly 
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IN   ERROR, 

FROM  THE  COURT  OF  EXCHSQUEK  CHAMBEEj  IRELAND*      ^^  ^>T» 

10th  JuDe, 


1829. 
Office  of  Cleifc 


Harding      -        -        -    Plaintiff  in  Error. 

Pollock  and  Another  -  Defendants  in  Error,     of  the  Peace 

The  right  of  4ir6et  appointiaent  to  the  oflice  of  Clerk  of  the 
Peace  h,  by  Imr,  im  the  CmtoiM^idona^  and  not  io  die 
Ciowiu 

* 

In  the  year  1768,  his  late  Majesty  Geo.  3  appointed,  ^^^*^ 
by  letters  patent,  Chadea,  Earl  of  Drogheda,  to  be  theCrowoand 
Custos  Rotulorum  of  the  King's  and  Queen's  counties  in  S^f^Sk 
Ir^imd,  and  the  Earl,  in  177^1  appointed  Edward  of  the  peace. 
Moore  Dowden  to  be  clerk  of  the  peace  for  the  King^s 
county,  whidi  office  Dowden  held  till  the  lime  of  hb 
deadi  in  1789*     In  that  year  the  Earl  appointed  Heory 
Harding,  the  plaintiff  in  error^  to  the  office  of  derk  o£ 
the  peace  fur  the  King's  and  Queen's  counties.     By 
letters  patent,    dated   July  1798,  his  late  Msijnty 
Geo.  3  granted,  among  other  things^  the  office  of  dark 
of  die  peace  of  the  King's  county  to  the  dAfeodaala  in 
errair. 

In  Michaeimaa  ierjtt  1818  the  d^eadmnts  in  error 
bronglit  an  action  for  monqr  had  and  received,  in  the 
hkk  Court  ef  Commoa  Pltaa^  agamst  die  plaattf 
ia  cruor,  to  recover  the  emoimnenli  of  the  office^  and 
the  plaintiff  in. error  pleaded  die  geaeral  issue,  and 
another  plea  no*  laatraaL    On  spednd  verdict,  the  J^%„^^^ 
CoBft  of  Commaa  Pleas,  in  1821^  gave  jodgment  for  beiowthatthe 
the  defendants  in  error,  which  judgment  ww  affioaed  Mtntmeaf  was 
by  die  Court  of  Exchequer  Chamber  io  1829^  aad  irom  "  ^  ^"^^ 
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^29^      that  judgment  tlie  plaintiff  in  error  brought  his  writ 
of  error  returnable  in  Parliament 

For  the  plaintiff  in  error,  in  the  House  of  Lords, 
and  another,  some  irregularities  in  the  proceedings  of  the  Court  of 
Common  Pleas,  and  some  inconsistencies  in  the  special 
verdict,  were  urged  as  reasons  for  a  venire  de  novOf  and  it 
was  also  relied  on,  with  the  same  view,  that  the  fact, 
whether  the  defendants  in  error  had  been  admitted  to 
the  office,  was  left  doubtful ;  and  to  show  that  a  paten- 
tee of  the  Crown  required  admission  to  entitle  him  to 
sue,  the  following  authorities  were  cited: — 1  Mod. 
Rep.  122;  Witham  v.  Lewis,  1  Wils.  48.55;  Dun- 
comb  V.  fFinkfieldf  Hob,  254 ;  Kynaston  v.  Mayor  of 
Shrewsbury,  Str.  1051 ;  Harwood  v.  Goodright,  Cowp. 
91 ;  Grant  v.  Astk,  Doug.  70S ;  Parker  v.  IFiUs, 
1  T.  R.  733. 

But  the  great  point  in  the  cause,  and  that  on  which 
the  judgment  of  the  Lords  turned,  was,  whether  the 
right  of  direct  appointment  to  the  office  of  clerk  of  the 
peace  was  in  the  Custos  Rotulorum,  or  in  the  Crown. 
For  the  plaintiff  in  error,  it  was  contended  that  it  was 
in  the  Custos,  and  the  following  authorities  were  cited : — 
Lambard's  Eirenarcfua,  3^7;  12  Ric.  2,  c.  10;  37 
Hen.  3,  c.  1 ;  10  Car.  1  (Irish),  Sess.  2,  c.  19  ;  Shoid 
V.  FtrebrasSy  1  Sa.  Ch.  439  ;  3  Bac.  Abr.  title  Office^ 
letter  (C.) ;  1  Rol.  Abr.  230,  plac.  9 ;  Mitton's  case^ 
2  Co.  Rep.  part  4,  32 ;  83  Hen.  8,  c.  13 ;  2  Co.  Inst 
c.  17,  p.  30  (referring  to  M.  Charta) ;   Greenwood 
revised,  p.  5 ;  Haramrtv.  Fox,  1  Show.  426. 506. 516. 
550;  1  Will,  k  Mar.  c.  21 ;  Owen^.  Saunders,^  Salk. 
467 ;  4  Com.  Dig.  115 ;  Rexet  Reg.  v.  Evans,  4  Mod* 
31 ;  4  Vin.  Abrl  title  Clerk  of  Peace,  letter  (A.)  plac.  8 ; 
Wood.  Inst.  481;  Dalt  Just  c.  185,  p.  513;  JenL 
Rep.  216 ;  (Irish  Acts,  13,  14  Geo.  3,  c.  26 ;  23,  24 
Geo.  d«  c.  39 ;  23^  24  Geo.  3,  c.  41 ;   35  Geo.  3^ 
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c.  29 ;  S6  Geo.  3,  c.  25  ;  40  Geo.  3,  c.80)  ;  Rex  v. 
Court  Ferguson,  1796, 1799 ;  Resy.  Justices  of  King's 
County  and  Clarke,  1799, 1800;  Rex  v.  Falkiner  and 
Justices  of  Ttpperary,  1799  (these  three  last  cases 
are  Irish,  and  not  having  been  before  reported,  copies 
from  the  records  were  given  in  the  appendix  to  the 
case  for  the  plaintiff  in  error);  1  Geo.  4,  c.  27; 
Siderfin  Rep.  74 ;  1  Salk.  18. 

For  the  defendants  in  error  it  was  contended  that 
the  right  of  direct  appointment,  without  the  interven- 
tion of  the  Gustos,  was,  by  law,  in  the  Crown,  and  the 
following  authorities  were  cited : — 2  Co.  Inst.  496;  Co. 
Lit.  90  C. ;  Gentleman  s  Case,  6  Co.  11 ;  Stat.  West. 
2d,  c.  SO ;  Rowell  v.  Prior,  2  Salk.  459 ;  Clarke  v. 
King^  3  T.  R.  47  ;  Rex  v.  Murphy  (Irish),  Hil.  term, 
IS  Geo.  1 ;  RexY.  fVestcott^  Show.  P.  Ca.  127;  Brooke 
Abr.  title  Prescription,  plac..4;  Scraggs  \.  Coleshill, 
Dyer,  175 ;  2  Roll.  Abr.  ,264,  plac.  4 ;  Com.  Dig.  title 
Prescription  {A.  B.)  Andit  was  contended  that  the 
authorities  relied  on  for  the  plaintiff  in  error,  when 
rightly  understood,  made  for  the  defendants  in  error, 
and  not  againist  them. 

On  the  18th  May  1829,  the  Judges  of  England,  who 
were  present  in  the  House  when  the  case  was  argued^ 
severally  delivered  their  opinions ;  and  (Mr.  Justice 
Bayley  dissentiente)  the  opinion  of  the  rest  was,  that 
the  right  of  appointment  was,  by  law,  in  the  Custos 
Rotulorum,  and  not  in  the  Crown. 

And  on  the  10th  of  June  1829i  the  House  of  Lords, 
in  conformity  with  the  opinion  of  the  majority  of  the 
Judges,  adjudged  that  the  judgment  of  the  Court  of 
Exchequer  Chamber  should  be  reversed. 


1829. 

RABDINO 

V. 
POLLOCK 

aud  another. 


l8  May  iSagi 

Judnjes 

opinion. 


Juckmenty 
10  June  1829. 
The  light  in 
the  Custos, 
and  not  in  the 
Crown. 


VESBY 

V. 

BODKIV. 
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1329.       £quify  which  the  landlord  might  have  at  the  hearmgof 
.  the  cause. 

In  July  1825,  the  landlord,  und^r  an  order  made  by 
the  Lord  Chief  Baron,  at  chambers,  without  prejudice, 
had  the  money  out  of  court ;  and  in  December  1836 
he  moved  the  Court  to  rescind  the  order  of  the  7th  c^ 
May  1825,  but  the  Court  declined  to  make  any  order 
to  that  effect. 

In  ,  January  1823,  the  landlord  appealed  from  the 
order  of  the  7th  May  1825. 

For  the  appellant  it  was  contended,  that .  it  was 
necessary  for  him  to  get  rid  of  the  order  an4  certilpqate 
of  the  7th  May  1825,  because  that  order  stoodnin 
the  .  way  of  a  fair  trial  of  the  chief,  if  not  the  .*only 
.equity  of  the  case  at  the  hearing ;  for  the  payment n;^ 
there  stated  to  be  of  the  17th  of  January  1834,  wheteas 
in  point  of  fact  it  was  not  made  till  the  19th;  fund  on 
the  affidavits  it  was  very  far  from  being  clear  that  Ae 
tenant  was  ready  with  the  money  on  the  17th,  although 
the  Court  had  been  sitting  on  that  day.  The  taking 
out  the  money  was  no  waiver  of  the  right  of  for&itave, 
for  it  was  without  prejudice  to  the  ultimate  rights  of 
the  parties  ;  and  indeed,  whichever  way  the  question  of 
forfeiture  should  be  determined,  the  landlord  would  be 
entitled  to  the  money. 

For  the  respondent  it  was  contended,  that  the  order 
of  the  7th  May  was  without  prejudice ;  and  the  Court 
below  thought  itself  justified  on  the  affidavits  in 
making  that  interlocutory  order,  considering  that  the 
payment  on  the  19th  was,  under  the  peculiar  circum- 
stances of  the  case,  a  good  payment  under  the  statute. 
But  suppose  thai  were  not  so,  still  the  landlord  had  by 
his  own  act  precluded  himself  from  making  the  objec* 
tion,  for  the  money  had  been  paid  into  court  to  save 
the  forfeiture,  and  for  that  purpose  only,  and  as  such 
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did  or  could  the  landlord  take  it  out  of  court,  and  1829. 
having  taken  it  out,  he  thereby  waived  his  right  to  ^sgEr 
insist  on  the  forfeiture.  ^* 

BODKIV. 

Lord  TVynford: — If  this  appeal  should  be  dismissed,  Judgment, 
the  Court  below  will  act  on  its  own  order,  and  take  it 
that  the  payment  was  made  on  the  17th,  which  probably 
would  conclude  the  whole  cause.  But  on  looking  at 
these  affidavits,  it  is  impossible  not  to  see  that  it  is 
necessary  that  the  question  should  be  sifted  much  more 
thoroughly  than  it  can  be  on  these  affidavits,  for  it 
appears  at  least  very  doubtful  whether  the  tenant's 
money  was  ready  to  be  paid  on  the  lyth.  The 
rescinding  of  this  order  will  be  no  prejudice  to  him, 
provided  he  can  by  sufficient  evidence  show  at  the 
hearing  that  his  money  was  ready  to  be  paid  on  the 
17th,  and  probably  to  ascertain  that  point  the  Court 
may  think  it  proper  to  direct  an  issue. 

Lord  Chancellor : — lam  of  opinion  that  the  Court 
below  was  not  justified  in  making  this  order  on  these 
affidavits. 

Order  reverskd. 


VOL.  t-Uew  8.  K  K 


460 


CA8BS  IN  THE  HOUSE  OF  LORDS 


'.      t 


March  12, 17, 
«2, 1830.; 

Specific  per* 
ibrmaDce. 
Award. 
Arbitrator. 
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APPEAL 


FROM  THE   IRISH  COVUT  OF  CHANCERT. 


Sir  Arthur  Chichester   - 
M*Intire,  Esquire 


AppdlanU 
Respondent. 


Two  parties,  treating  for  a  lease,  agree  by  articles  in  writing 
that  the  amount  of  rent  shall  be  settled  by  arbitration ;  the 
arbitrators,  in  case  they  disagreed,  to  have  power  to  oallin 
a  third  party,  and  his  decision,  with  that  df  one  of  the 
arlntratois,  to  regulate  the  rent.  The  arbitmtovs  disagree, 
and  an  umpire  is  appointed.  He,  in  making  his  yaluatioos, 
takes  into  aooount  an  agreement  made  with  himself  by  the 
lessee,  to  lay  out  a  considerable  sum  in  repairs,  which 
agreement  or  obligation  the  lessor,  by  the  original  agree- 
ment between  the  parties,  has  no  power  to  enforce.  The 
arbitrator  for  the  lessee  agrees  to  the  valuation,  not  as 
the  result  of  his  own  judgment,  but  after  consulting  the 
lessee,  and  at  the  instigation  of  the  lessee's  wife.  The 
House  of  Lords,  reversing  a  decision  of  the  Court  below, 
held  that,  under  these  circumstances,  a  specific  perform- 
ance ought  not  to  be  granted. 


1  HE  respondent  bad  held  the  lands  in  question  in 
this  case  under  a  lease  for  twenty-one  years,  as  sub- 
tenant to  a  Mr.  Carey,  veho  held  the  lands  from  the 
Marquis  of  Donegal.  The  respondent's  lease  expired 
in  1819,  but  he  held  over  till  the  latter  end  of  1821, 
by  which  time  the  appellant,  Sir  Arthur  Chichester, 
had  acquired  such  an  interest  in  the  land  (it  did  not 
exactly  appear  what)  as  to  entitle  him  to  grant  a  long 
lease  of  them.  The  respondent  applied  to  the  appel- 
lant  for  a  lease  for  forty-^two  years^  commencing  from 
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November  1831,  and  the  respondent  was  willing  to       >s^* 
grant  it^  but  they  could  not  agree  on  the  rent,  and    sirabthur 
therefore  they  agreed  that  the  amount  of  rent  should    ^^'^""^£4 
be  setded  by  arbitration ;  and  as  this,  according  to    maczntire. 
the  final  judgment,  forms  the  foundation  of  the  case, 
the    articles   are    set    forth  in  terms  : — "  Articles  of  Agreement, 
^'  agreement  made,  concluded  and  agreed  upon  be^  ber  iBai. 
"  tween  Sir  Arthur  Chichester,  of  Green  Castle,  in 
**  the  county  of  Donegal,  baronet,  of  the  one  part, 
"  and  Robert  M*Intire,  junior,  of  the  city  of  London- 
^'  derry,  merchant,    for  and    on   behalf  of  Charles 
"  M^Intire,  of  Green  Castle,  his  father,  of  the  other 
**  part:     Whereby  it  is  agreed,   that  the  said  Sir 
^  Arthur  Chichester  shall  grant  a  lease  unto  the  said 
**  Charles  M'Intire,  of  all  that  and  those  that  part  of 
the  quarterland  called  the  Eleven  Balliboes,  com- 
monly called  Green  Castle,  with  the  offices,  houses 
*^  and  edifices  thereon,  and  the  lands  thereunto  belong- 
"  ing,  numbered  from  one  to  twenty-three  inclusive, 
•*  and  containing,  by  a  survey  made  by  Alexander 
"  M'Arthur,  land  surveyor,  87  acres,  2  roods,  and  21 
"  perches,    Cunningham  measure,   together  with  a 
"  sufiicient  quantity  of  turbary  for  the  consumption  of 
^*  and  to  be  used  on  the  premises,  provided  the  said 
**  Sir  Arthur  Chichester  is  entitled  so  to  do,^xcepting 
*•  and  reserving  thereout  Nos.  11,  12  and  13,  contain- 
«  ing  by  the  said  survey  13  acres,  2  roods,  21  perches, 
"  like  measure,  all  situate,  lying  and  being  at  Green 
"  Castle,  in  the  County  of  Donegal,  for  the  term  of 
"  forty-seven  years,   to  commence  from  the   1st  of 
««  November  last,  at  such  yearly  rent  as  shall  be  put 
**  upon  the  same  by  the  Reverend  John  Staples,  of 
**  Upper   Moville,  on    the  part  of  the  said  Arthur 
«  Chichester,  and  William  Moody,  esq.  of  Newtown 
**  Limavady,  on  the  part  of  the  said  Charles  Mlntire ; 
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^*  aud  in  case  the  said  John  Staples  and  William 
"  Aloody  shall  not  agree  in  the  premises,  that  tbey 
shall  be  at  liberty  to  call  in  a  third  person,  whose 
decision,  with  one  of  said  arbitrators,  shaH  regu^ 
late  said  lease,  so  to  be  executed  by  the  said  Sir 
Arthur  Chichester  to  the  said  Charles  M*Intire; 
and  such  lease  is  to  be  conformable  to,  and  contain 
the  usual  clauses,  covenants,  reservations  and  agree- 
ments, as  those  hitherto  granted  of  the  said  lands 
and  premises  by  the  Marquis  of  Donegal,  under 
"  whom  the  said  Sir  ArthurChichester  holds  the  same; 
**  and  also  a  covenant  to  prevent  the  wilful  injury  and 
'^  destruction  on  the  old  Castle  on  said  premises  con-K 
**  venient  to  the  residence  of  the  said  Charles  M*Intire, 
"  marked  No.  10  in  the  map  of  the  said  premises,  save 
"  and  except  such  as  may  be  occasioned  by  the  decay 
**  of  nature.  And  the  said  Sir  Arthur  Chichester  doth 
hereby  for  himself,  his  heirs,  executors,  adminis^ 
trators  and  assigns,  covenant,  promise  and  agree,  to 
"  and  with  the  said  Robert  M*Intire,  junior,  on  tlie 
part  of  the  said  Charles  M'Intire,  his  execntofs, 
administrators  and  assigns,  that  he  the  said  Sir 
*^  Arthur  Chichester  shall  and  will,  at  the  costs  arfd 
"  charges  of  the  said  Charles  M'Intire,  execute  sucli 
"  a  lease  and  counterpart  thereof  unto  the  said  Charles 
M'Intire,  when  and  so  soon  as  the  said  yearly  rent 
shall  be  ascertained  by  the  persons  hereinbefore 
appointed  for  that  purpose  conformable  to  the 
agreement,  and  subject  as  hereinbefore,  mentioned. 
<*  And  the  said  Robert  M*Intire,  junior,  on  the  part  of 
^'  the  said  Charles  M'Intire,  doth  hereby  for  himbelf, 
*'  his  executors  and  administrators,  covenant^  promise 
<*  and  agree  to  and  with  the  said  Sir  Arthur  Chiches- 
^'  ter,  his  heirs,  executors,  administrators  and  assigns, 
''that  he  the  said  Charles  M'lntire  shall  'and'W  i^ 
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<<  hitf  and  their  own  costs  and  chatges,  accept  of  and 
execute  a  lease  and  counterpart,  pursuant  to  the  said 
agreement,  of  the  lands  and  premises,  for  the  term 
*\  and  to  commence  as  aforesaid,  when  and  so  soon  as 
the  said  yearly  rent  shall  be  ascertained,  and  as  the 
said  lease  shall  be  tendered  for  that  purpose  by  the 
said  Sir  Arthur  Chichester,  his  heirs,  executora> 
^^  administrators  and  assigns,  and  subject  to  such 
yearly  rent  as  the  persons  so  nominated  shall  a^ree 
upon ;  the  first  half  yearly  payment  of  such  rent  to 
^^  be  made  on  the  1st  day  of  May  next.  In  witness 
*^  whereof,  the  said  parties  to  these  presents  have  here- 
'^  unto  subscribed  their  names,  and  affixed  their  seals, 
**  this  15tli  day  of  Deicember,  in  the  year  of  our 
**  Lord  1821." 

The  arbitrators  could  not  agree  ;  the  one  appointed 

by  the  appellant  fixing  the  rent  at  150/.  per  annum, 

.  the  one  for  the  respondent  at  43  /.  or  44  /.      They 

chose  a  gentleman  of  the  name  of  Arthur  Sampson  for 

the  umpire.     The  umpire  named  60  /.  per  annum  as 

the  proper  rent.     The  respondent's  arbitrator  hesitated, 

.  %iid  before  he  determined  went  to  consult  the  respon- 

,  dent,  who  appeared  to  be  unwilling  to  give  the  60  /.,  but 

:his  wife  was  of  opinion  that  it  ought  to  be  given,  and 

under  her  authority  the  respondent  s  arbitrator  assented 

,  to  the  60  /.,  and  the  following  award  was  made  :— - 

**  Whereas,  by  a  submission  entered  into  and  duly  Award, 

^*  executed  by  and  between  Sir  Arthur  Chichester,  of  isao,  *  ""^ 

"  Castle  Carey,  in  the  county  of  Donegal,  baronet,  of 

"  the  one  part,  and  Robert  M*Intire,  junior,  on  the 

"  part  of  Charles  M'Intire,  of  Greencastle,  in  the  said 

.**  county,  esquire,  of  the  other  part,  it  was  agreed, 

**  that  the  value  of  the  house  and  farm  of  Greencastle. 

''  containing  seventy-four  acres  by  survey,  as  now  and 
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**  the  said  Sir  Arthur  Chichester  is  landlord,  should 
''  be  submitted  to  the  award  and  determination  of  the 
Reverend  John  M.  Staples,  of  Moville,  in  the  county 
of  Donegal,  and  William  Moody,  esquire,  of  Neir- 
town  Limavady,  in  the  county  of  Londonderry ;  and 
in  case  they  should  not  agree,  that  then  the  said 
^'  value  should  be  left  and  submitted  to  the  award  and 
**  determination  of  said  valuators,  and  such  third 
person  as  the  said  John  M.  Staples  and  William 
Moody  should  appoint ;  and  that  a  lease  for  a  term 
of  forty-seven  years,  commencing  at  November 
1821,  should  be  granted  by  said  Sir  Arthur  Chiches- 
ter, at  such  yearly  rent  as  should  be  fixed  on  and 
determined  by  said  arbitrators  and  umpire,  or  the 
majority  of  them.  And  whereas  the  said  John  M. 
Staples  and  William  Moody,  having  viewed  said 
*'  house  and  farm,  and  not  having  agreed,  did  nomi* 
nate  and  appoint  Arthur  Sampson,  of  Sheephill, 
esquire,  in  the  county  of  Londonderry,  umpire ;  and 
said  Arthur  Sampson  accordingly  viewed  the  same. 
Now  we,  the  said  William  Moody  and  Arthur 
Sampson,  being  the  majority  of  said  arbitrators, 
having  carefully  examined  and  considered  the  sub- 
^'  ject  matter  left  to  our  decision,  do  award,  order  and 
adjudge  the  said  house  and  farm  to  be  worth  the 
sum  of  60  /•  sterling,  which  we  award,  determine 
and  adjudge  to  be  the  annual  rent  at  which  the 
same  shall  be  held  for  the  said  term  of  forty-seven 
years  by  the  said  Charles  M'Intire.  In  vritness 
**  whereof,"  &c. 

The  appellant  refused  to  make  a  lease  on  the  terms 
mentioned  in  the  award,  and  the  respondent,  on  the 
31st  of  December  1822,  filed  his  bill  in  the  Irish 
Chancery,  for  a  specific  performance,  to  which  the 
appellant    answered    that  the   award  was  made  on 
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erfOQeous  groands;  a  large .  .4Qdaptio]i  of .  rent  having       ]83o. 
heem  made  on  account  of  a  sum  of  800  L  or  900  A  to     ,17"^; 

SIR  ARTHUR 

be  laid  out  by  the  tenant  <m  repairs ;  whereas,  the  ^  re-    chichester 
spondent  was  bound  to  have  kept  the  presxises  in  .repair    i(4ciktir£. 
bj.  the  covenants  of  his  former  lease.    The  appellant 
also  set  forth  an  extract  of  a  letter  from  the  umpire  to  the 
Upeotleman  who  had  been  appointed  the  appellant's 
arbitrator^  of  which  the  following  extract  is  material : — 

"  Dear  Sir,  "  Sheephill,  23d  of  Feb.  ISgSt      ^"^'""^ 

'*  After  mature  consideration  and  consultlition 
*^  with  my  father,  before  whom  I  laid  your  written 
'*  opinion,  Mr.  Moody's,  my  own  valuation  and  obber- 
^  vations  made  on  the  spot,  I  feel  confident  that  my 
'*  award  of  60  /.  is  a  fair  rent  for  the  house,  farm,  &c. 
^  at  Greencastle.  Mr.  Moody  has,  after  some  hesi- 
'^  tation,  agreed  to  it,  and  we  hav6  both  signed  a 
•*  document  to  that  effect.  I  understand  that  young 
M*Intire  thinks  the  rent  too  high  ;  and  I  doubt  not 
but  Sir  A.  Chichester  and  you  will  think  it  too  low^ 
*^  after  the  claim  you  thought  yourself  justified  in 
^  making  of  150  /.  This  is  then  the  reward  I  ato  to 
'^  expect  for  my  trouble ; — it  is  however  all  I  wish  for,, 
**  as  it  proves  the  justness  of  my  decision.  I  think  it 
'*  right  to  explain  to  you,  and  Sir  A.  Chichester,  the 
^  motives  upon  which  I  found  my  estimate  in  opposi-^ 
"  tioti  to  your's  :  that  M^Intire  is  able  to  pay  what  he 
**  undertakes^  and  resident  on  the  premises,  which  in  these 
"  times  must  be  considered  as  an  advantage ;  that  the 
"  acreable  rent  of  a  farm  to  a  farmer  is  not  worth  more 
''  than  44  /. ;  that  the  dwelling-house,  &c.  is  in  so  bad 
"  a  state  from  the  all-destroying  hand  of  time,  hs  to 
•*  require  it  to  be  rebuilt ;  and  Mr.  M'Intire  has  agreed 
**  to  lay  out  800  /.  or  900  /.  for  this  purpose.  •* 

With  this  extract,  the  evidence  of  the  umpire  after- 
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W8^      irards given  in  Ae  catose  ^exactlf  correftI)onde*;  wad  the 
willlJw*  n»poD!ient's  arbitrator  bang  ^xanbined  aato  the  cause 
l3»Ic^EKrw   iiirhyi  he  had  agreed  to  the  60  /-,  ^when-his  taUiation  bad 
b^a  oA\j  43  /.  or  44b  /.^  he  stated  that  hedonsulted  the 
teapondttit,  and  that  he  o^eed  to  the  60  i.  at  tbe 
solicitation  of  the  respondent's  wife. 
*       By  a  decree  of  the  14th  July  18«4,  the  Courti  re- 
ferred it  to  the  Master  to  inquire  and  r^ort  wbetfaeft 
tt  the  time  of  the  agreement,  the  respondent  was,  m 
his'QWB  person,  bound  to  repair  the  premises ;  aad  tbe 
Master  reported  that  he  was  not. 
Decree  ap-       .   By  a  decree  of  the  2d  December  1825,  the  report 
"^™*     was  confirmed,   and    the    respondent  was   declared 
iestkled  to  a  specific  performance,  on  the  terms  meoh 
itoned  in  the  award ;  and  the  appellant  appealed. 
J  A  (great  deal  of  evidence  was  given  below,  tstad 
agreatded  of  argument  used,  both  below  and  above^ 
as  to  the  value  of  the  premises,  and  as  to  whether  the 
respondent  was  bound  by  his  former  lease  to  repaiiv 
and  other  matters ;  but  the  main  point  relied  upoa 
above  by  the  Solicitor-general  for  the  appellant  was, 
that  the  umpire's  ground  of  judgment  in  awarding  so 
s  ijDtadequate  a  rent,  was  an  agreement  by  the  respon* 
dent,  with  the  umpire  himself  to  lay    out  800 L   or 
QOO  L  in  repairing  the  premises,  and  that  this  was  an. 
agreement  without  authority  from  the  appellant,  and 
one  which  those  who  made  the  award  had  no  right  to 
take  into  account,  because  it  was  an  obligation  which 
under  the  original  agreement  between  the  parties,  the 
appellant  had  no  power  to  enforce.     The  respondent's 
arbitrator  also  had  misconducted  himself;  for  he  himself 
stated  that  he  gave  the  60  /.  not  as  the  result  of  his  own 
judgment,  but  by  the  instigation  of  the  wife  of  one  o( 
the  parties  interested. 
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lZlortfCAiiilc«/A)r  :-^Tlli8  case  has  been  ai^ed'^Km       mso. 
a-  great  many  gronndfi ;  but' the  faots^  as  far  «8  they,  are    b/r  ARTHim 
Inaterial  with  respect  to  the  proposition:  which  I' am    chichester 
abont  to  8i:ibmit  to  your  Lordships,  may  be  brottj^t    hacintire. 
Within  a  short  compass  [states  them  briefly  in  substfimee  ^"^S^'U' 
as  before  stated].  ...    1830. 

'  The  umpii^e  being  chosen,  he  and  the  arbitrate):)  for  Umpire. 
M^Intire  fixed  the  rent  at  60  /•  In.  a  day  or  two  afteH, 
the  umpire  wrote  a  letter,  in  which  he  stated  the 
grounds  of  his  decision,  and  one  was  that  the  premises 
were  out  of  repair,  and  that  M'Intire  had  agreed  to  lay 
out  800  /.  or  900  /.  on  them,  and  that  he  had  fixed  the 
rent  at  60/.  on  the  foundation  of  that  engagement. 
fiot  there  is  nothing  in  the  original  agreement  between 
the  parties  which  made  this  engagement  with  the 
arbitrators  binding  on  him.  He  was  under  no  obliga- 
tion to  lay  out  this  800  /.  or  900  /.  If  he  laid  out 
100/.  or  whatever  sum  was  necessary  for  his  own 
occupation  and  enjoyment  of  thepremises,  it  was  all  that 
he  was  bound  to  do ;  so  that  the  ground  on  which 
tfie  umpire  rested  his  decision  was  founded  neither 
on  fact  nor  justice. 

But  this  is  not  all.  The  arbitrator  for  M'lntire,  Arbitrator, 
taking  the  lands  without  the  houses,  thought  that  the 
proper  rent  was  43  /.,  and  he  hesitated  in  coinciding 
with  the  opinion  of  the  umpire  that  it  should  be  60/.; 
and  he  went  and  consulted  Mrs.  M 'In tire,  and  made 
her  consent  the  ground  of  his  decision.  So  that, 
although  it  was  stipulated  that,  in  case  of  disagreement 
between  the  arbitrators,  the  rent  should  be  setded  by 
the  umpire  and  one  of  them,  the  respondent's  arbitrator 
so  far  misconducted  himself  that  he  rested  his  decision 
not  on  the  result  of  his  own  judgment,  but  on  the  will 
of  one  of  the  parties  interested. 

The  award  in  such  a  case  is  not  one  on  which 


4flB  CASES  IN  THE  HOUSE  OF  LORDS 

1830.  a  Court  of  Equity  can  give  the  remedy  which  is  here 
applied  for.  This  is  not  a  proceeding  at  law  on  the 
award,  but  an  appeal  to  the  extraordinary  jurisdiction 
of  the  Equity  Courts  for  special  relief  beyond  the  law, 
namely,  the  specific  performance  of  the  agreement  for 
a  lease  on  the  terms  stated  in  the  award.  I  cannot 
come  to  the  conclusion  that,  under  the  Gircnmstances 
of  this  case,  the  respondent  is  entitled  to  liie  rdief 
which  h^  claims ;  and  therefore  I  propose  that  the 
judgment  of  the  Court  below  be  reversed. 


SIR  ARTHUR 
CHICHESTER 

KACIHTIRE. 


CD  accordingly^ 


,       ,.i  .  •  •■•■:.»■♦■ 


t. 


OH  APPEALS  lANO^^^WniTS  OP  KftROR, 


^4m 


APPEAL 

FKOM   THE    COURT  OF   CHANCEIlY. 

'        .  .... 

WiLia3  AND  Wife     -        -        -    Appellants f  . 
Robinson  and  others     ^        -  Respmients. . 

T^  B.,  entitled  under  one  will  to  an  estate  tail,  expectant  on 
the  death  of  two  elder  brothers  without  issue  or  tecorery 
suffered,  and  entitled  under  another  will  to  an  estate  for 
life^  with  a  remote  remainder  in  tail,  proposes  to  covenant 
that  on  his  marriage  with  L.  C,  a  ward  of  Court,  in  case 
either  of  the  limitations  in  his  favour  in  the  wills  shall  take 
effect,  he  will  charge  the  estate  to  which  he  shall  become 
entitled  with  an  addition  of   8,000 /•  to  the  fortune  of 
younger  children.    The  same  Master  to  whom  the  pro- 
posal is  submitted  settles  the  covenant  in  the  marriage 
articles  with  words  of  inheritance  not  occurring  in  the 
proposal,  viz. :  '^  that  in  case  he  shall  become  seised  of 
*^  or  entitled  to  all  or  any  of  the  manors,  hereditaments 
or  estates  devised  by  such  wills,  or  by  either  of  them,  or 
of  any  other  lands,  8cc.,  for  any  estate  of  inheritance  in 
possession  or  otherwise,  capable  of  being  settled  or  bound  in 
"  law  or  equity/'  he  will  charge  the  estate  as  aforesaid ; 
and   this  is  approved    by  the  Court. — ^T.  B.  becomes 
entitled  in  possession  to  the  life  estate  only,  and  on  claim  by 
a  younger  child  that  the  8,000/.  should  be  declared  to  be 
a  charge  on  the  life  estate,  and  reference  to  a  Master,  he 
reports  that  the  limitations  under  which  T.  B.  covenanted 
to  charge  the  estates  with  the  8,000  /•  never  took  place. 
The  report  confirmed  by  decretal  order  of  the  Court  below, 
and  the  judgment  affirmed  by  the  Lords. 


S6th  March 
1830. 

Proposals  in 
view  of  Mar- 
iia{i;e. 
Marriage 
Articles. 


it 


The  question  in  this  case  depends  on  the  construction 
of  certain  words  in  proposals  submitted  in  view  of 
marriage,  and  in  marriage  articles  purporting  to  be 
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1 89a       wadf)  j|i  pursuance  of  these  proposals,  on  occasion  ot 

^^''^     '      the  marriaffe  of  Thomas  Bowes,  Earl  of  Strathmore, 

■Dd  wife     a^d  Louisa  Rodney  Carpenter,  a  ward  of  Court. 

simiMsov         George  Bowes  the  eldler,  grandfather  of  Thomas^ 

and  othbiB.   b^jng  entitled  absolutely  to  considerable  freehold  estates 

Bqwm,  1748k*  ^  tbe  counties  of  York,  Durham  and  Middlesex,  ma.de 

•  bis  will,  dated  14th    February  1749,  by  which  he 

dfivised  his  estates  in  trust  for  his  daughter  and  only 

c^ild,.Mary  Eleanor  Bowes,  for  life,  with  rem?iinder  to 

\\^T.  fir^t  and  other  sons  in  tail  male,  remainders  over. 

DjNithofG.B.  -^    jyfp^  Bowes  died  in  I76O,  and  in  I767  his  daughter 

Marriage  of     iutevmarried  with  John,  Earl  of  Strathmore^  and  by 

hi»  daughter,  ^J^l^ad  three  sons,  John,  George  and  Thomas.    ThQ 

jjlafl  died  in  1776,  leaving  the  three  sons  sunrivingj. 

WiDofMary    |  JVIa^y  Bowcs,    widow   of  George,   and  mother,  of 

wes,  777.  jyj^j.y  £iganor  Bowes,  made  her  will,  dated  6th  April 

♦1777«hy  which  she  devised  her  freehold  estates  in  trust 

for  her  grandson,  George  Bowes,  for  life,  remainder  to 

,  his  first  and  other  sons  in  tail  male,  remainder  to 

Thomas  for  life,  remainder  to  his  first  and  other  sons 

in  tail  male,  and  after  several  intermediate  remainderSt 

f fjnainder  to  the  heirs  of  the  body  of  George,  ren^ainr 

Deutb,  1781.  der  to.  (the  heirs  of  tlie  body  of  Thomas.     Maty  Bow^s 

4i^  in  1731 9  and  George  became  possessed  of  the  life 

est^tje  under  her  will. 

'.  By  an  order  of  the  Court  of  Chancery,  dated  the 

24th  December  1799,  made  in  a  suit  Finch  v.  Dela- 

val,  instituted  apparendy  to  make  Miss  Louisa  Rodney 

•  Carpenter,  a  young  lady  of  large  fortune,  a  ward  of 

Intended       'Court^  it  was  referred  to  Master  Simeon  to  ^^onsidef 

™*"»8e  of     and  certify  whether  a  marriage  stated  to  have  been 

'  proposed  between .  Thomas  Bowes  and  Miss  Carpe9t^ 

would  be  a  propter  marriage^  and  that  if  he  should  be 

of  opiniotn  that  it  wpi^ Id,  it  waf  or^er^  that  the  parties 


jv  -.  :.-/^ 
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sKould  be  at  liberty  ta  lay  proposals  before^  biiri  'fbf       isaa 
a  proper  settlement..  /  '       willw 

At  this  time  Thomas  Bowes  was  possessed  of  a*  sl\Mk     •«*  "^^ 
of  3,000  /,,  which  was  all  that  remained  of  his  share     umiNnii 
of  50,000/.  provided,  under  his  father  and  mother^s  J^  '^**^. 
marriage  settlement,  for  younger  children^  and  entitlefd  e^pecuvMisbf 
as  tenant  in  tail  in  remainder,  next  after  the  deaths  of    ' 
his  brothers,  John,  Earl  of  Strathmore,  and  George 
Bowes,  without  issue,  to  an  estate  of  10,000 /.  a'yeirj 
under  the  will  of  George  Bowes,  his  grandfather,  stnd 
to  aa  estate  for  life  of  5,000  /.  a  year,  imder  the  will  of 
his  grandmother,  Mary  Bowes,  upon  the  death  of  bfe 
brother  George  without  issue,  or  George's  becoming 
entitled  to  the  estate  tail  under  the  will  of  his  grand- 
father.   Neither  John  nor  George,  at  this  time,  had 
issue.  •' "^'t 

The  proposals  by  Thomas  Bowes  contained,  amon^ 
other  things,  the  following  passage  :  *^ 

*^  Mr.  fiowes  will  further  covenant,   that  in  ca^4  Proposals  by 
**  cither  of  the  limitations  in  his  favour,  contained  in.  ^' 
*'  the  wills  of  bis  said  grandfather  and  grandmothei^^ 
*•  shall  take  effect,  he  will,  in  twelve  months  next  aft^ 
"  coming  into  possession  of  the  estates  thereby  devis(ea,    ''^'  "   -'^ 
*^  convey  so  much  thereof  as  shall  be  of  the  cleat 
^'  aunual  value  of  1,500  /.  to  trustees,  in  trust,  to  pa^ 

to^Miss  Carpenter  during  her  life,  in  case  she  shall 

survive  him,  so  much  and  such  part  of  the  rents,  as 
^'  with  the  rents,  dividends,  &c,  of  her  own  fortune, 
**  will  make  up  to  her  a  clear  jointure  or  rent-charge 
'^  of  2,000  /.  per  annum,  and  to  charge  the  estate  so  to     .  '^^ 

•*  be  conveyed  with  the  payment  of  8,000/.  in  addition  i  V 

"  to  the  fortune  provided  for  younger  children,  and 
^'  upon  the  same  ultimate  trus^  as  the  2,000  /.  now  ib 
*^  be  assigned,  by  Mr,  Bowes,  and  subject  thereto,  to 
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1830. 
and  wife 

V, 
ApBINSOK 

and  others. 


Settlementt 


Covenant  by 
T.B. 


^  limit  fbe  estate  to  the  first  and  other  Miis  of  lihe 
^*  iriarriage  in  tail  male,  urith  remainder  to  daughters  in 
'^  tail,  ^  tenants  in  cdsmion,  with  crogs  remaiinders 
^  amongst  them,  wi&  remainder  to  Mr.  Bowes  and 
«  his  heirs.** 

The  Master  reported  his  approbation  of  the  marriage 
and  proposals ;  and  by  an  order,  dated  5th  February 
1800,' th^  report  was  confirmed,  and  reference  made  to 
1^  Mi^Mer  to  settle  a  proper  setdement  A  deed  of 
settlcteettt  was  accordingly  prepared,  dated  S6th  Feb. 
IS^,  and  by  that  deed  Thomas  Bowes  covenanted — 
^  That  in  case  the  said  intended  marriage  shall  take 
<^  efect,  and  he  the  said  Thomas  Bowes  at  any  time 
^  or  times  during  his  life  shall  under  or  by  virtue  of  the 
^*  devises  or  limitations  contained  in  the  before-men- 
tioned Hills  of  his  late  grandfather  George  Bowes, 
and  his  said  late  grandmother  Mary  Bowes,  or  either 
^*  of  them,  or  otherwise,  become  seised  or  entitled  to 
all  or  any  of  the  manors,  hereditaments  and  estates 
devised  by  such  wills,  or  by  either  of  them,  or  of  any 
other  messuages,  lands,  tenements  or  hereditaments, 
^  Jbf*  any  tstateo/mkeritancein  possession  orotherwisij 
*'  cdpahk  bf  beifig  settkd  or  bound  in  law  or  in  eqtatjf^ 
^  then  he  the  said  Thomas  Bowes,  aod  all  and  every 
**  other  person  or  persons  whose  consent  or  concurrence 
^  to  that  end  shall  be  deemed  requisite  or  necessary, 
'^  shall  and  will,  at  the  proper  costs  and  charges  of 
'^  him  the  said  Thomas  Bowes,  within  the  space  of 
'"  twelve  calendar  months  next  after  the  said  Thomas 
^^  Bowes  shall  become  seised  or  entitled  as  aforesaid, 
"  by  such  act  or  acts,  deed  or  deeds,  recoveiy  or 
^  recoveries,  fines  or  fines,  and  other  conveyaMcea 
^  and  assurances  in  ^e*  law  as  by 'the  said^George 
^'  Bowes,  Thomas  Wilkinson,  and  Ralph  'Johdsoa 
"  Wall,  or  the  staftivbror  sutvivors  of  Aem,  or  the 
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1830. 

WILLIS 

and  wife 

0. 
KOBIVSON 

and  otheri. 


^'  \e\TB  or  assigns  of  such  surviTOTy  or  by  their  or  any 
of  tibeir  counsel,  shall  be  reasonably  devised  .or 
advised  and  required,  well  and  sufficiently  ^n^n^ 
convey^  settle  and  asngUj  or  cause  or  procure  to  be 
granted,  conveyed,  settled  and  assured,  so  much  and 
so  many;  and  such  part  and  partSy  of  the  scpefol 
manors^  messuagesy  landsy  tenements  and  htredilar 
ments  whereof  or  whereto  he  the  said  Thomas  Bou^ 
shall  become  so  seised  or  entitled  as  aforesaid^  ^as  at 
tbe  time  of  making  such  assurances  and  sejttlemenit 
as  aforesaid  shall  be  of  the  net  yearly  value  of  1,500-/^ 
over  and  above  all  taxes,  reprizes  and  dedu^tipna 
whatsoever,  or  as  near  the  value  of  the  maaorsy 
messui^es,  lands  or  hereditaments  v^hereof  he  the 
''  said  Thomas  Bowes  shall  so  become  seised  op 
<<,  enthled  as  aforesaid,  will  extend  or  be  sufficient,  s^^ 
^'  and  in  such  manner  as  that  the  same  hereditaments 
and  premises  to  be  so  of  the  said  yearly  value  of 
1,500  /.  as  aforesaid,  with  the  rights,  members  and 
appurtenances,  shall,  from  and  immediately  after 
the  making  and  completing  of  such  recovery  or  re* 
^^  coveries,  acts,  deeds,  conveyances  or  assurancae  a» 
'^  aforesaid,  go,  remain  and  continue,  and  shall  be 
V  held  and  enjoyed,  to  the  several  useSy  upon  the  several 
^f  trustSy  and  to  and  for  the  seoeral  ends,  intents  and 
*^  purposes,  and  subject  to,  with  and  under  tfic  several 
«^  powers,  provisoes,  declarations  and  agreements  to 
*'  which  the  same  ought  to  be  limited  and  settled,  in  pur* 
"  suance  of  and  in  compliance  with  the  proposals,  reports^  J"^' 
**  orders  and  decrees  hereinbefore  mentioned.^ 

The  marriage  took  effect  at  the  date  of  the  setftle*  Marriage  and 
ment,  and  there. was  issue  of  it,  first,  George  Thomas 
Lyon  I  Bowes,  commonly  called  Ix>rd  Glainmis,  ^d 
L^dy  Mary  Isabelle  Bowes,  who  afterwards  became 
the wif  .o£liheappeUaDtJQbQ.Wal{v)le,i\^ilJlis.      ,f  : 


arsnapce 
pro-   ' 
posals. 
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T8S0.  In  April  1800,  John,  Earl  of  Strathmoi:^  sa|fei3^ 

^^^^^      a  recovery  of  the  estate  tail  which  he  took  under  th^ 

and  wife      grand&ther's  will,  aad  dec^lared.  the,  uses  to  ]Uim3e\f  in 

soBiMMv     fee<  •  Geopge  Dowes  died  withpnt  i^sue  in  las^,  a^ 

y^  othert^    Thproaa  became  entitled  in  possessiou  to  the  \iS^  estate 

borred.  ^under  tljie  will  of  the  grandiaaother.    .  ,    .,,..;    . 

^m«  feto  Various  annuities   were  granted  by  Th(M^^  fl!p^» 

»>sse8sionof   out  of  his  life  estate^  and  in  1812  Lord  Glammis  «nd 

Bill  to    *       Mary  Isabelle  Bowes,  then  infants,  filed  tbe^,.bjijA  l^y 

8,000 /.  for  the  .their  next  friend  against  their  father,  in  ordi^Pito  hvt 

younger       .  ^  g^QOO  /♦,  alleged  to  be    an  incumbrawe   q(v,r^ 

estate,  under  the  proposal  and  covenant  in  the  s^{J(^ 
pa^nt,  in  favour  of  M.  I.  Bowes,  as  ypuqger  chii^  of 
th§  marriage,  raised  without  d^l^y^^.an^d.  si:)\ts.  W;Qr» 
also  instituted  by  the  annuitants  under  the  nam^  pf 
cBnaham  t;..  Bowes,,  and  Robinson  v.  Bowes,  in  q^4^.jtp 
lifiye  their  claims  liquidated.  John  Bowes,  .d^d  in 
1821,.  and  Thomas  became  Earl  of  StrathmorQ^.^^^^ 

By  a  decretal  order  made  on  the  9th  Juine  182^ 

in  the  case  of  Braham  (for  whom  Robinson  was  aft^r 

wards  substituted)  and  Bowes,  it  was  referred  tp  tb^ 

Master  to  inquire  whether  Lady  Mary  IsabeUe  ^WiUip^ 

or  her  husband  or  trustee;  claiming  in  her  fig^t,.had 

any  charge  or  incumbance  on  her  father's  esta^a^nftbe 

ground  of  the  proposal  and  covexiant  intt^^najwriag^ 

Report  thai     articles,  and  the  Master  reported  that  the  eveqt  on  wh^^ 

whichX^"    Thomas,  Lord  Strathmore,  covenanted  to  charge  .t^e 

8,000/.  was  to,  estate  with  the  8,000/,,  viz.    "  in  case  he    should 

be  diarKedj 

had  not  ^^  bccome  scised  or  entitled  to  the  estates  devi^  by 

>»ppen«J-  «  guch  will  of  the  said  Mary  Bowes,  for  w^.^^tc,^ 
^  inheritance  in  possession,  or  oUierwise^  capiU^if^  of 
<<  being  settled  or  bound  in  law  or  equij^/'  n^vfir  ;|Q<^ 
place,  and  tl^at  therefore  it  did  not  ^  appear  to .  Jiim 
that  M.  I.  Willis,  or  her  husband  or  trustee^  nw^ 
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flwft'  OtbflfB. 
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i^fitfded  M  ftny  kitumbflai^e' « ^cn  any  *  of  'tke^^eitlLtes      .dsso. 
devited  by  Mary  Bowes.  •  ■     <   »   /v.ii^ 

The  Report,  as  to  tbid  particular,  being  exd^li^i>t0^ 
the  exception  was, '  by  oi^er  of  the  Vicei-GbaAcelfoi^     sowiiMnr 
dated  tke  1 8th  Mferch  l«fl9,  over-niled,  and^  th^  YepMt     ^     "  ^ 
confirmed ;  and  from  that  order  the  appellantsleqpil^eakd',  ^g^ 
foi^  the  following,  amdi^  other  reasons:  '^  '<  '^^'  ^       Ap^ 

'  It  will  be  observed  that  the  language  of  the  ^toteoi^Mt 
ccyntained  in  the  settlement  of  the  S8th  day  of  Fibtdaa^     ,,  ., , .  ,i.>i 
1800,  does  not  pursue  the  language  of  the  proposiA 
which  it  was  the  object  of  the  settlement  to  carr^  i«i6 

Hie  order  of  the  5th  of  February  1800  ^did'^ndl 
authorize  the  Master  to  deviate  from  thfr  |yr6{)oStf, 
except  in  one  particular,  not  materialtother^eisieht 
inquiry :  and  the  appellants  therefore  submit  tfaat'thb 
case  must  Srst  be  considered  as  if  it  rested  <  npoi^  VAf^ 
proposal,  ahd'  as  if  a  Court  of  Equity  were  now  ficirfhb 
j^rst  time  called  upon  to  execute  such  proposal  by  a 
proper  settlement ;  though  they  contend,  with  confi^- 
dence,  that  the  order  complained  of  is  erroneoot,  when 
the  question  is  considered  upon  the  effisct  of  thepM^ 
posal  and  the  settlement  taken  together.  '^  '*     ^* 

L  Suppose  the  case  to  rest  on  the  proposal  aloti^, 
and  that  a  Court  of  Equity  was  called  upon  for  th^  first 
time  toeicecute  that  proposal  by  a  proper  settlement: 
in  this  view  of  the  case  it  is  submitted,  that  the  ttrdA* 
of  his  honor  the  Vice- Chancellor,  dated  the  18th  day 
of  March  lftB9,  which  proceeds  upon  the  ground  ^Aat 
Ibeoovennnt  was'  i6  take  effect  cmly  in  case  Hiomas 
Ifowfes^  Aouid  bfeMttie  i^^ised  Gfrneitateofinkeriiancii 
ib'lfleairVy^erraiieonst''  -   •'  »•   i' »•    j-  -^  ..'J  *' 

''»1«t.  JBfeoatt$e,  by  th^Ti^oposal,  ThbihAsf  BoWes,  noW 
fiaA  o^SltMhknore^  in  ^pre^^«te»ms.^Gf6nt^ofe  iH^lfl^ 
life  estate  under  Mary  Bowes's  will   shall,  for  somt 

L  L 
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,^^^Q',  putpose  or  other,  be  subject  to  the  trusts  of  his  marriage 

WILLIS  settlement :  and  a  Court  is  not  at  liberty  to  look  out  of 

^^  the  proposal  in  search  of  the  intention  of  the  parties, 

K0BIN90K  where  the  words  they  have  used  are  capable  of  a  sen- 

and  others.       ., ,     .  . 

sible  mterpretalion. 

Now,  if  the  limitation  which  relates  to  the  8,000  /. 
be  referred  to  the  life  estate  to  which  Lord  Strathmore 
was  entitled  under  Mary  Bowes's  will ;  and  if  the  other 
limitations  contained  in  the  proposal  be  referred  to  the 
estate  of  inheritance  to  which  Lord  Strathmore  was 
entitled  under  George  Bowes's  will;  the  toordsqfthe 
proposal  will  receive  a  clear  and  sensible  constructioDy 
giving  effect  to  every  branch  of  the  proposal,  and  con- 
sistent with  the  declared  intention  of  its  author. 

Sdly.  Because,  although  by  the  proposal,  Thomas 
Bowes,  now  Earl  of  Strathmore,  in  express  terms  con- 
tracts that  his  life  estate  under  Mary  Bowes's  will  shall, 
for  some  purpose  or  other ^  be  subject  to  the  trusts  of  bis 
marriage  settlement,  and  although  the  vxprds  of  the 
proposal  admit  of  a  clear  and  sensible  construction,  the 
effect  of  the  order  of  the  18th  day  of  March  1829  has 
been  to  determine  that  Thomas  Bowes,  now  Earl  of 
Strathmore,  did  not  contract  that  his  life  estate  under 
Mary  Bowes's  will  should,  for  any  purpose  whatever , 
be  subject  to  the  trusts  of  liis  marriage  settlement,  and 
in  effect,  to  strike  out  of  the  proposal  and  settlement 
every  word  which  relates  to  Lord  Strathmore's  life 
estate  under  Mary  Bowes's  will. 

Sdly.  Because,  if  a  Court  were  at  liberty  to  look  out 
of  the  proposal  in  search  of  the  intention  of  the  parties, 
the  construction  of  the  proposal  would  still  be  the  same : 
for  Lord  Strathmore  did  not,  in  fact,  under  any  limita- 
tion ^^  in  his  favour "  contained  in  the  will  of  his 
^^ grandmother j'  take  any  estate  except  his  life  estate, 
over  which,  **  in  twelve  months  next  after  coming  into 
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^*  possession  "  thereof,  he  would  have  powers  comnxen-        isso. 
surate  with  any  construction  of  the  language  of  the       willih 
covenant  he  proposed  to  enter  into*    The  words  of  the      wi^^^^^e 
instrument  are  therefore  the  safest,  as  in  truth  they  are     eobinson 
the  only  legitimate  guide  by  which  the  intention  of 
the  parties  can  be  determined. 

4thly.  Because  the  construction  which  the  words  of 
the  proposal  require  is  confirmed  by  reference  to  the 
limitations  to  which  the  estates  comprised  in  Mary 
Bowes's  will  stood  subject  at  the  time  of  Lord  Strath- 
more's  marriage,  and  the  state  of  his  family  at  that 
time ;  with  reference  to  these  circumstances,  it  is  not 
possible  to  suppose  that  those  estates  were  proposed  to 
be  brought  into  settlement  for  any  purpose  other  than 
that  which  the  words  of  the  proposal  express,  namely, 
that  of  charging  Lord  Strathmore's  life  estate  wjith 
a  provision  for  the  younger  children  of  the  intended 
marriage. 

.5thly.  Because  the  construction  which  the  toords  of 
the  proposal  require  is  also  confirmed  by  the  fact,  that 
the  life  estate  to  which  Lord  Strathmore  was  entitled 
under  Mary  Bowes  s  will  was,  in  truth,  the  interest  of 
the  greatest  value,  if  not  the  only  valuable  interest 
which  he  had  power  to  bring  into  setdement ;  and  it 
is  reasonable  to  suppose  that  the  friends  of  Miss 
Carpenter  would  stipulate,  and  that  Lord  Strathmore 
would  consent,  that  until  a  moderate  provision  was 
secured  for  the  children  of  the  intended  marriage, 
Lord  Strathmore's  immediate  personal  interests  should 
be  postponed. 

IL  Consider  the  case  as  it  stands  upon  the  effect  of 
the  proposal  and  the  settlement  together.  In  this  view 
of  the  case  also  it  is  submitted,  that  the  order  of  the 
18th  day  of  March  1829  is  erroneous : 

1st.  Because  the  language  of  the  covenant  contained 
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in  the  settlement  is  capable  of  that  eonstniction  wfatch 
the  proposal  requires,  atid  there  i»  nothmg  in  the 
language  of  the  covenant  by  wbidi  UtaX  eo&stniolienis 
excluded.  t       ■ 

Sdly.  Because,  if  the  rights  of  thepiarties  imdkftrtht 
proposal  are  such  as  the*  appeikiiits  cotttead-^fiHV  vd-  if 
the  language  of  the  covenant  d6^' 'ndi;  coafimi  and 
secure  those  rights,  then  the  appellants  husMy  subnMt, 
that  inasmuch  as  the  mistake  by  ivhich  their  just  rights 
will  be  defeated  is  the  mistake  of  the  Court  of  Chancery 
and  not  of  the  parties  to  the  settlement,  the  judgmeat 
of  that  Court  upon  the  exceptions  to  the  Master's  report 
dated  the  18th  day  of  March  1829>  ought  to  have 
been  isuspended  until  an  opportunity  had  been  a&rded 
of  rectifying  the  mistake. 

For  the  respondents  it  was  contended,  that  the 
judgment  ought  to  be  affirmed,  because  the  construction 
put  by  the  appellants  upon  the  proposals  contained  in 
the  Master's  report  of  the  Slst  of  January  1800,  and 
upon  the  covenant  contained  in  the  articles  of  settle- 
ment, bearing  date  the  28th  of  February  1800  (being 
the  construction  i^nst  which  the  Court  below,  con- 
firming the  Master's  judgment,  has  decided),  is  forced 
and  inconvenient,  and  is  contrary  to  the  intention  of  the 
proposes  and  settlement 


Jiidg;iiieiiU 
a6th  March 
iBdo. 


Lord  Chancellor : — It  is  a  strange  circumstance  that, 
although  the  words  of  inheritance  are  not  in  the  pro* 
posal,  the  very  Master  to  whom  the  proposal  was 
submitted  allowed  them  to  be  put  in  the  settlement* 
The  same  Master  received  the  proposal  and  approved 
of  the  settlement ;  and  I  consider  the  latter  as  throwing 
light  on  the  former.  The  case  is  not  without  its  di£S- 
culties,  but  there  is  strong  evidence  from  the  subsequent 
proceedings  that  the  proposal  was  not  understood  to 
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apply  to  the  life  estates    The  covenant  in  the  settleipent       1 83o. 
aa  inooQsistent  with  the  supposition  of  its  applying  to       willxs 
^e  life  estate.    Something  has  been  said  about  the      ^^^^^^^^ 
intention,  but  I  consider  that  it  was  not  the  intention     kobinsom 
to  cfatBge  the  life  estate.    The  same  Master .  to  whom  j,J^"p,i'^t. 
the. proposal  was  sobnutt^d  confined  the  cpvenant  in 
the  sekdementto  th^  iaheritance,  and  that  w^§  ;[;onfinne^ 
by  the  Court  • 

Judgment  affirmed*  . 
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APPEAL 

*?830."^  FROM    THE    COURT    OF    EXCHBQUER, 


^■^^^ 


^dies.  Denchfield  AND  OTHERS   -        -    Appellants. 

Issue.  Strong,  Clerk  -        -        -    Respondent. 

Bill  by  a  Vicar  for  vicarial  tithes ;  answer,  a  modas  in  lieu  of 
Ticarial  tithes,  without  specifying  more  particularly  the 
tithes  in  respect  of  which  the  allied  modus  is  paymUe. 
No  sufficient  evidence  given  of  the  Vicar's  title  to  all  or 
any  of  the  tithes  which  he  claimed.  The  Lord  Chief  Baron, 
notwithstanding,  directs  an  issue,  in  terms  of  the  answer, 
to  try  the  question  of  modus  in  lieu  of  tithes.  Affirmed  by 
the  Lords,  as  being  the  proper  issue.  {Vid.  2  Youn.  & 
Jer.  694-) 


On  the  29d  January  1826  the  respondent  exhibited 
his  bill  of  complaint  in  the  Court  of  Exchequer,  stating 
that  in  the  year  1823  be  was  lawfully  presented,  insti- 
tuted and  inducted  into  the  vicarage  of  the  parish  and 
parish  church  of  Aston  Abbots,  in  tfie  county  of  Bucks, 
and  as  vicar  was  entitled,  by  some  ancient  endowment, 
usage  or  otherwise,  to  all  tithes  (except  only  the  tithes 
of  corn  and  other  grain)  growing,  &c.  within  the  said 
parish  and  titheable  places  thereof;  that  the  hamlet 
of  Burston  was  situate  within  the  parish,  and  that  the 
appellants  were  occupiers  of  land  within  the  limits  of 
the  hamlet,  and  that  they  bad  growing  and  increasing 
thereon  divers  quantities  of  hay,  grass,  clover,  &c. ; 
that  the  appellants  had  never  set  out  to  the  respondent 
his  tithes,  nor  made  any  recompense  or  satisfaction  for 
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the  same:    aad  the    bill  prayed  that  the  appellants       IBSO. 
might  be  decreed  to  aet  forth  an  account  of  the  titbeable    dbnchftfld 
matters,  and  come  to  a  fair  and  just  account  for  the    "^^^**^» 
single  value.  strong, 

The  appeUants,  by  their  answer,  admitting  the  presen- 
tation, induction,  &c.,  said  they  were  unable  to  set  forth 
whether  the  respondent  was  entitled  as  he  had  stated ; 
and  then,  after  admitting  their  occupation  of  the  lands, 
and  the  titheable  matters  growing  thereon,  they  said 
that  there  was  payable  and  paid  by  the  occupiers  of 
the  lands  in  question,  by  equal  half  yearly  payments  at 
Lady-day  and  Michaelmas  in  each  year,  the  yearly 
sum  of  37  /.,  as  a  modus  or  immemorial  customary  pay- 
ment in  lieu  of  vicarial  tithes, — without  specifying  more 
particularly  the  tithe  in  respect  of  which  the  modus 
was  payable  ;  and  they  said  that  they  believed  that  the  . 
modus  covered  the  whole  of  their  land. 

Some  evidence  was  given,  but  not  sufficient  to 
establish  the  vicar's  title  to  all  or  any  of  the  tithes  which 
he  claimed. 

The  cause  was  heard  on  the  17th  May  18S8,  and 
on  the  18th  November  1828  the  Lord  Chief  Baron  de* 
creed  that  it  should  be  referred  to  a  trial  at  law,  on  the 
following  issue,  in  terms  of  the  answer,  viz. :  Whether  Issue, 
from  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary  there  hath  been  payable  and  paid,  and  of  right 
ought  to  have  been  paid  in  each  and  every  year,  by  the 
occupiers  of  the  farms  and  lands  of  the  appellants  for 
the  time  being,  &c.,  ^  yearly  sum  of  37  ^  ^  &  modus 
or  immemorial  customary  payment,  in  lieu  of  the  vica- 
rial tithes,  &c. 

The  appellants  were  dissatisfied  with  this  decree,  con- 
tending that  the  bill  ought  to  have  been  dismissed,  or 
tliat  if  an  issue  should  be  directed,  it  ought  to  be  iu 
a  different  form  from  that  directed  by  the  decree,  and 
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JWCL^     that  the  decree  ought  to  be  varied  accordingly  ;  and 
uMCBFiBU)  they  appealed,  for  the  (bUowing  reasbn^:^— 
And  othM        pip$t^  Because  no  evidence  was  addnced  on  behalf 
sTAOMo,     of  the  respondent  to  show  that  as  vicar  of  the  said 
.    parish  of   Aston  Abt)ots  he  was  entitled,  either  by 
eodowmeat,  usage  or  otherwise,  to,  or  had  receded, 
all  the  tithes  (except  only  the  tithes  of  com  and  other 
graun)  or  any  particular  tithes,  either  generally  throngh- 
oat  the  said  parish  of  Aston  Abbots,  or  in  particular  in 
and  upon  the  farms  and  lands  constituting  tbe  manor 
and  hamlet  of  Burston ;  and  therefore  the  said  respon- 
dent's bill  ought  to  have  been  dismissed  with  costs. 

Second.  Because,  if  any  issue  is  proper  to  be  tried  in 
this  cause,  the  same  ought  to  be  an  issue  to  iff 
'*  Whether  the  respondent,  as  vicar  of  the  said  pnriA' 
"  of  Aston  Abbots,  is  entitled  to  all  the  tiftes  (except 
"  only  the  tithes  of  com  and  other  grain)  yearly  arising 
*^  within  the  said  manor  or  hamlet  of  Burston,  in 
"kind." 

The  respondent  maintained  that  the  judgment  ought 
to  be  affirmed,  for  these  reasons : 

lirsL  Because,  where  a  suit  is  instituted  by  a  vicar,* 
claiming  certain  specified  tithes,  it  is  incumbent  on* 
a  defendant,  who  rests  his  defence  on  the  existence  of 
an  alleged  modus,  to  point  out  distinctly  in  respect  of 
what  particular  tithe  such  alleged  modus  is  payable ; 
nor  can  he,  in  any  case,  be  permitted  to  derive  an 
advantage  from  the  inaccoracy  or  insufficiency  of  his 
own  pleading.     If,  therefore,  the  decree  pronounced  at* 
the  hearing  of  the  suit,  direct  an  issue  for  tbe  purpose 
of  trying  at  law  the  validity  of  the  modus  set  up  by  the 
defendant's  answer,  according  to  the  terms  in  which  it 
is  there  stated,  it  is  not  open  to  the  defendant  to  object' 
to  that  decree  on  the  ground  that  it  is  impracticable  io 
try  tbe  validity  of  the  said  modus  by  reason  of  die 
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tmeertainty  of  the  terms  which  be  haa  himself  used'tb'      i^'o. 
describe  ity  even  though  such  objedtion  ftctually  existi   vvnemvnrt^ 
Aad  on  the  same  principle,  if  the  said  modus  is  staled    *^  ^^^^^ 
to  be  p9(yaUe  in  lieu  of  the  tithes  due  to  the  yicar,  it  m      stxovg, 
an  admission,  in  the  absence  of  any  other  defence^  that 
but  iar  the  existence  of  the  modus  in  question^  tlie 
vicar  would  be  entitled  to  the  tithes  claimed  by  htoiL  ' 

Secondly.  Because,  independently  of  the  evid^ice  ol 
his  title  afforded  by  the  admission  of  the  appeHasis 
themselves,  the  respondent  has  in  the  present  case 
a  strong  prim&  facie  tide  to  the  tidies  of  Burston  ham^ 
let,  founded  on  his  receipt  either  of  tithes  in  kind,  or 
of  some  satisfaction  in  lieu  of  them,  out  of  the  other 
Iwds  in  the  parish  of  Aston  Abbots ;  and  because  the 
appellants  have  neither  ventured  to  assert  that  their 
lands  in  Burston  are  altogether  exempt  from  the  pay- 
ment of  tithes  to  the  respondent,  nor  have  they 
attempted  to  show  that  any  satisfaction  is  in  any  way 
whatever  made  in  respect  of  such  tithes. 

TMrdJy*  Because,  if  the  decree  were  to  be  varied  in 
the  mode  proposed  by  the  appellants,  and  the  bill  dis* 
missed,  it  would  amount  to  a  declaration  by  the  Supreme 
Court  of  Judicature,  that  the  appellants  were  entitled 
to  hold  their  lands  discharged  from  the  payment  of  any 
vicarial  tithes,  in  the  face  of  an  express  admission  to  the  ' 
contrary  in  their  own  answer ;  and  the  same  objection 
applies  with  equal  force  to  the  proposed  variation  of  the 
deqree,  by  directing  an  issue  to  try  whether  the  respon* 
dent,  as  vicar,  is  entitled  to  any,  and  what,  tithe. 

For  the  appellants  it  was  argued,  that  the  respondent, 
the  plaintiff  below,  ought  to  have  shown  his  title  to  the 
tithes  which  he  dumed,  and  not  having  done  so,  the 
bill  ought  to  have  been  dismissed,  or  the  issue  ought 
to  have  been  to  try  the  vicar's  title,  or  two  issues  ought 
to  have  been  directed ;  one  to  try  the  title,  the  other  the 
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modus.     And  the  case  of  Ekin  v.  Dormer,  3  At.  534 
D£vcBFiExj>   (not  cited  below),  and  that  of  Carte  v.  Bali,  3  At«  499> 
1  Ves.  3,  were  relied  on  as  of  great  importance  to  the 
question. 

For  the  respondent  it  was  contended,  that  all  had 
been  done  which  justice  required  to  be  done.  When 
a  defendant  pleaded  a  modus  he  admitted  the  tide,  and 
relied  on  the  modus,  and  the  modus  was  the  proper 
question  for  the  issue.  And  the  cases  of  Lewis  v. 
Young,  13  Pri.  394;  1  M'Clell.  &  Youn.  11  ;  Stoket 
v.  Edmonds,  1  Youn.  &  Jer.  4G6  ;  and  Blake  v.  Veysk, 
3  Dow,  189,  were  cited. 


Judgment. 


Lord  Chancellor : — The  Lords  are  of  opinion  that, 
as  the  case  stands,  this  is  the  proper  issue.  What  may 
be  to  be  done  afterwards  remains  to  be  seen.  If  the 
issue  should  be  decided  the  one  way,  there  is  an  end  of 
the  question ;  if  the  other  way,  there  may  or  may  not 
be  occasion  for  a  further  issue. 

Judgment  affirmed. 
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APPEAL 

12th  March 
FROM    THE    IRISH    CHANCERT.  .  1830. 

Irregularity. 

Richard  Franklin  GouGHandl   a^^^ii^^.^  Parties. 

Tnuxr    ^nAvxTTTXT  (  AppcllantS.  Fniud   on  the 

JOHN    jlRANKLIN         -      -      -         J      ^'^        .  Court,  &c. 

Latouche  and  others   -     -      -  Respondents. 


T.  G.  institutes  a  suit,  and  pending  the  proceedings,  dies, 
leaving  two  wills,  of  which  the  second  is  established ;  but 
before  the  second  is  discovered,  the  suit  is  revived  by  the 
parties  entitled  under  the  first,  and  a  private  agreement  is 
entered  into  by  the  parties  entitled  under  the  first,  and 
R.  F,  G.  entitled  under  the  second,  that  the  suit  should  pro- 
ceed in  the  names  of  the  parties  entitled  under  the  first  will, 
and  that  the  benefit  should  accnie  to  whichever  should  be 
found  ultimately  entitled.  Decree  for  the  plaintiffs  in  the 
suit  so  proceeded  with,  and  an  order  made  under  it,  from 
which  the  person  beneficially  entitled  under  the  first  willi 
and  R.  F.  G.  beneficially  entitled  under  the  second,  appeal, 
.  but  the  Lords  refuse  to  hear  the  appeal,  for  want  of  proper 
parties,  and  order  it  to  stand  over,  with  liberty  to  the 
parties  to  take  such  steps  below  as  they  should  be 
advised. 

Bill  then  filed  by  R.  F.  G.  adding  other  parties,  and  praying 
to  have  the  benefit  of  the  revived  suit,  which  is  decreed 
him,  but  the  Lords  still  refuse  to  hear  the  appeal,  for  want 
of  proper  parties,  ^'  more  especially  considering  that  the 
*'  appeal  was  firom  an  order  made  on  a  decree  obtained  by 
*'  persons  who  had  no  right,  and  in  consequence  of  an 
''  agreement  which  did  not  appear  to  have  been  disclosed 
''  to  the  Court  or  the  defendants,  and  might  be  deemed 
*'  a  fraud  on  the  Court  and  the  other  parties ;"  and  the 
appeal  ordered  to  stand  over,  but  with  liberty  as  before. 
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R.  F.  G.  then  files  another  bill  to  have  the  benefit  of  ih^ 
Kviyad  suit,  and  adding  other  parties,  aad  atating  a  new 
case,  viz*  that  the  other  parties  were  aware  of  the  .agree- 
ment from  the  firsts  and  had  acquiesced  in  it.  The  allega- 
tion denied  by  the  answer  and  not  proved,  amf  the  bill 
dismissed*  Appeal  from  the  decree  of  dismissal,  but  the 
decree  affirmed  by  the  Lords.  '    '  ""  "     ""  '"   * 

Originiu  wi,  Tn,6ilAS  GOUGH  filed  an  original  bill  in  Novem- 
bar  i803|  impeaching  a  deed  of  sale  and  conveyi^ic^ 
dated  August  1786,'and  a  mortgage  dated  October 
1733,  made  to  the  Latouches,  bankers  in  Dublin^  oJf 
certain  lands  in  the  county  of  Limerick,  held  by  Gough 
on  a  lea^e  for  lives,  with  covenant  for  perpetual  ^  rej- 
newal ;  and  after  answer,  issue,  and  examination  of 
witnesses,  but  before  publication,  Gough  died,  in 
November  1804. 

wais.  Gough  left  two  wills:  one  dated  the  19th  August 

1804,  by  which  he  devised  bis  real  estates  to  John 
H^unilton  and  William  Crawford,  in  trust  for  his  infant 
daughter,  Maria  Gough,  in  tail ;  and  appointed  the 
Imstees,  and  his  wife,  Henrietta,  and  John  Lloyd, 
executors,  and  guardians  of  his  daughter:  an^thp 
will  dated  September  1804,  by  which  he  devised  his 
real  estates  to  his  nephew,  Richard  Franklin  Gough, 
the  appellant  (subject  to  a  charge  for  the  daughter) ; 
and  appointed  the  said  Richard  and  the  other  appellant 
John  Franklin,  his  executors. 

The  second  will  not  having  been  immediately,  disj 
covered,  the  devisees  and  executors  under  the  first  H'ill 
revived  the  suit  instituted  by  Thomas  Gougli,  and  made 
Richard  Franklin  Gough,  and  a  John  Bourke,  who  was 
stated  to  be  assignee  of  T.  G.,  who  had  taken  the  bene- 
fit of  an  insolvent  debtors'  Act,  defendants,  and  p^yed 
to  have  the  will  established,  and  to  have  the  benefit  of 
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Ibesuit  instituted  by  T.  G.  The  Coulrt,  by  decree  Decree,  1806. 
dated  June  I8O6,  set  aside  the  conveyance,  and 
declared  the  plaintiffs  entitled  to  a  redemption  of  the 
mortgage  ;  and  after  further  proceedings  and  a  report 
by.  the  Master,  to  which  the  defendai^ts  took  some 
exceptions,  which  by  order  of  the  2Sd  March  1808  Order,  Mar^h 
were  allowed,  and  after  accounts  taken,  a  balance  of 
4,7^^  /•  was  found  due  to  the  defendants,  which  was 
afterwards  paid  to  them,  with  interest,  by  Richard 
F.  Gough,  to  whom  they  delivered  up  tile  deeds  and 
papers  relating  to  the  estate. 

But  in  August  1805  a  private  agreement  was  en-  Private  agree- 
tered  into  between  the  plaintiffs  in  the  revived  suit  and  1805. 
R.  F.  G.,  by  which  it  was  settled  between  them  that 
the  suit  should  be  prosecuted  in  the  names  of  the  plain- 
tiffs entitled  under  the  first  will,  and  that  the  benefit 
should  belong  to  the  parties  beneficially  interested, 
whichever  of  the  wills  should  be  established,  and  then 
the  name  of  R.  F.  G.  as  a  party  was  struck  out.  The 
second  will  was  proved  by  the  executors,  and  esta- 
blished as  the  true  one. 

In  1814,  R.  F.  G.  and  Maria  Rylands  (the  daughter 
of  T.   G.,   who  had  married  Rylands,  and  become 
a  widow)  appealed  to  the  Lords  against  the  order  of 
the  qM  March  1808 ;  and  on  the  cause  coming  on  fOr 
hearing,  the  Lords  declared  that  R.  F.  G.  onght  to 
have  been  a  party  in  the  suit  below,  and  adjourned  the 
hiring  sine  die;  and  on  the  the  10th  Jane  1818,  their  Order  of  the 
Lordships  ordered  that  the  parties  in  the  appeal  should  J^t'Sf  j^ne 
be  at  liberty  to  take  such  proceedings  as  they  should  be  18*8. 
advised  in  the  Court  below,  to  make  proper  parties  to 
the  suit,  and  to  bring  proper  parties  before  the  House. 

In  November  1818,  R.  F.  G.  filed  his  bill  against  BUI,  1818. 
the  Latouches,  John  Franklin,  Maria  Rylands,   and 
John  Mfissey,  assignee  of  R.  F.  G.,  who  had  taken  the 
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benefit  of  the  insolvent  debtors'  Act,  praying  to  have  thfe 
benefit  of  the  original  and  revived  suit,  and  that  he  and 
John  Franklin  might  be  declared  entitled  to  appeal ; 
and  the  Court  below,  by  decree  of  the  10th  May  1819) 
declared  R.  F.  G.  entitled  as  executor  of  T.  G,  to  the 
benefit  of  the  proceedings  in  the  pleadings  mentioned, 
and  dismissed  his  bill  as  devisee  of  T.  G.,  and  wholly 
dismissed  the  bill  as  i^inst  Massey,  making  no  declara- 
tion as  to  the  right  of  John  Franklin,  the  co-executor* 

The  original  appeal,  amended  by  leave,   so  as  to 
make  John  Franklin  a  party,  came  on  again  to  be 
heard  before  the  Lords,  who,  on  the  24th  July  1820, 
made  an  order  reciting  the  proceedings  before  men- 
tioned, and  then  going  on  thus  :     ^^  It  appearing  to 
their  Lordships  that,  under  the  circumstances  of  the 
case,  the  House  could  not  proceed  to  pronounce  any 
decision  on  the  said  appeal,  inasmuch  as  although 
by  the  said  decree  of  the  10th  of  May  ISlQy  which 
has  not  been  appealed  from  by  any  of  the  parties,  it 
was  declared  that  as  between  the  defendants,  the 
respondents,  and  John  Latouche,  deceased,  the  said 
Richard  Franklin  Gough  as  executor  of  the  said 
Thomas  Gough  was  entitled  to  the  benefit  of  the 
proceedings  in  the  said  suit  instituted  by  him,  as 
prayed  by  his  bill,  but  such  decree  had  declared  no 
right  of  the  said  John  Franklin  as  co-executor,  and 
by  such  decree  the  said  bill  of  the  said  Richard 
*'  Franklin  Gough  had  been  dismissed  as  between  the 
**  said  Richard  Franklin  Gough  claiming  as  devisee  of 
^^  the  said  Thomas  Gough,  and  the  said  respondents, 
'^  and  the  said  John  Latouche,  deceased,  and  the  said 
bill  had  also  by  the  said  decree  been  dismissed 
against  the  said  John  Massey,  so  that  there  is  no 
person  before  the  House  in  whom  the  property  of  the 
''  said  Richard  Franklin  Gough  is  vested  in  CMse* 
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'^  quence  of  his  discharge  under  the  said  Act  for  relief       isso. 

**  of  insolvent  debtors;    and   inasmuch  as  the  said       gouoh 

^'  decree  of  the  PSth  day  of  June  1 806  was  and  could        ^^ 

''  only  have  been  obtained  by  the  said  Maria  Rylands,  «. 

"  John  Hamilton  and  William  Crawford,  as  devisees    i^^^^^. 

**  as  well  as  executors  of  the  said  Thomas  Gough,  and 

*'  the  same  and  the  subsequent  order  of  the  93d  of 

''  March  1808,  and  the  subsequent  decree  of  the  Syth 

^'  of  June  1808,  were  founded  on  the  supposed  rights 

'^  of  the  said  Maria  Rylands,  John  Hamilton  and 

^'  William  Crawford,  as  devisees  as  well  as  executors 

^'  of  the  said  Thomas  Gough,  the  House  cannot  pro- 

^'  oeed  to  determine  the  merits  of  the  appeal  against 

''  the  said  order  of  the  23d  day  of  March  1808  and 

'«  the  said  decree  of   the  27th  June  1808,  without 

<^  having  before  them  the    said   Richard    Franklin 

'^  Gough  in  the  character  of  devisee  in  the  will  of 

''  the  said  Thomas  Gough,  and  also  without  having 

^^  before  them  such  person  as  may  be  entitled  to  be 

^^  assignee  of  the  estate  of  the  said  Richard  Franklin 

"  Gough  under  the  said  Act  for  relief  of  insolvent 

'*  debtors,  especially  as  it  appears  on  the  face  of  the 

''  proceedings  before  the  House,  that  the  said  decree  of 

"  the  28th  of  June  1806,  on  which  the  said  order  and 

^^  decree  appealed  from  were  founded,  was  obtained 

^'  by  persons  who  had  no  right  to  the  estate  in  question, 

*^  and  in  consequence  of  a  private  agreement  between 

^'  them  and  the  said  Richard  Franklin  Gough,  to  which 

<<  the  defendants  in  the  said  cause  do  not  appear  to 

^'  have  been  parties  or  privies,  and  which  agreement 

*^  does  not  appear  to  have  been  disclosed  to  the  Court 

^'  at  the  time  of  such  decree  or  during  the  subsequent 

*^  proceedings,  and  may  therefore  be  deemed  to  have 

"  been  a  fraud  on  the  said  Court  and  on  the  other 

**  parties  to  the   said  suit ;  and  it  therefore  may  be 
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objected  at  the  hearing  of  the  said  appeal  that  the 
said  decree  of  the  28th  June  I8O6,  and  the  subse- 
quent proceedings  thereon,  were'  absolutely  Toid,  so 
far  as  the  same  respected  the  said  leasehold  estate : 
it  is  therefore  ordered,  by  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled,  that  the  hearing 
of  the  said  appeal  do  stand  over,  with  liberty  for  the 
several  parties  interested  to  take  such  proceedings  as 
they  may  be  advised  in  the  said  Court  of  Chanceiy 
respecting  the  said  suit  instituted  by  the  said  Thomas 
Gough,  and  the  suit  instituted  by  the  said  Maria 
Rylands,  John  Hamilton  and  William  Crawford, 
and  the  said  suit  instituted  by  the  said  Richard 
Franklin  Gough,  and  to  bring  before  the  House 
parties  competent  to  litigate  the  questions  which 
may  arise  between  the  appellants  and  respondents, 
and  the  right  of  the  appellants  to  prosecute  the  said 
appeal." 

R.  F.  G.  having  taken  the  benefit  of  another  insot 
vent  Act,  John  Franklin  was  appointed  his  assignee; 
and  in  November  1824  they  filed  their  bill,  setting  up 
a  new  case,  viz.  that  the  defendants,  the  Latouches, 
were  aware  of  the  agreement  of  August  1805,  at  the 
time  it  was  entered  into  or  very  soon  after,,  and  had 
acquiesced  in  it ;  and  they  prayed  for  the  benefit  of  the 
revived  suit,  and  that  the  several  proceedings  in  it 
might  be  rectified  so  as  to  entitle  them  to  appeal*  The 
defendants  by  their  answer  denied  that  they  either  knew 
of  the  agreement  till  after  the  final  decree  in  the 
revived  suit,  or  ever  acquiesced  in  it,  or  in  the  proceed* 
ings  under  it;  and  insisted  that  the  concealment  was  a 
fraud  on  them  and  on  the  Court,  and  that  the  proceed- 
ings under  the  decree  were  void.  No  sufficient  evidence 
was  given  of  the  knowledge  or  acquiescence,  and  by 
decree  of  the  25th  June  18S5,  the  Court  below  dis^ 
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miaaed  die  bill,  whereupon  fie  plaintiffs  appealed,  and 
pnfjed*'tkaft  the  decree  might  be  reversed  for  several 
seaten^'luiiMg*  which  the  ibUowing  were  die  most 

•  The  ^svit'ln  which  the  decree  of  the  10th  of  May 
1819  war  pnmouBoed,  was,  owing  to  the  absence  of 
material 'parties,  and  especially  of  those  principally 
interested,  and  owing  to  the  frame  of  the  bill,  not  a  suit 
in  which  <a  decree  could  be  made  in  favour  of  the  devi- 
sees or  those  claiming  under  them ;  the  dismissal  of  the 
SQit'so  Cur  as  respected  such  matter  was  not  a  dismissal 
on  the  merits^  and  it  could  not  operate  as  a  bar  to  a 
subsequent  suit  ibr  the  same  purpose  properly  fVamed 
antd  between  proper  parties;  that  suit,  so  far  as  it  related 
to  the  personal  representatives  of  Thomas  Gough,  was 
manifestly  defective  in  form,  and  the  decree  pronounced 
in  favour  of  one  of  two  executors  was  inoperative  and 
useless ;  if  the  decree  had  been  appealed  against  it 
must  have  been  reversed  without  prejudice  to  the  right 
of  the  parties  claiming  under  the  second  will  to  file  a 
hfiw  bill  for  enforcing  their  rights. 

The  decree  in  that  suit  could  not  prevent  John  Frank- 
lin,  as  executor  of  Thomas  Gough,  from  filing  his  own 
bill  in  order  to  have  effective  relief  in  that  character ; 
it  could  not  prevent  John  Franklin,  as  assignee  of 
Richard  Franklin  Gough,  from  filing  his  bill  in  respect 
of  the  devise  of  the  leasehold  estate,  because  in  that 
character  he  was  no  party  to  the  former  suit.  To  a 
bill  filed  by  John  Franklin  alone,  Richard  Frankhn 
Gough  must  have  been  made  a  party  complainant  or 
defendant,  and  expense  wbs  saved  and  no  injury  done 
to  any  party  by  joining  him  as  complainant. 

If  the  respondents  were  entitled  as  against  any 
party  to  avail  themselves  of  the  former  decree  as  a  bar 
to  the  new  suit,  it  should  have  been  done  by  plea,  and 
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WHS  not  i^vailable  to  them  by  mswer  in  which  they 
went  into  their  own  case  at  large  and  occasioned  to  the 
appellants  the  expense  of  going  into  proof  of  their  case. 

The  respondents  having  had  the  benefit  of  the 
revived  suit,  and  accepted  the  money  thereby  decreed 
to  be  paid  to  them,  and  the  costs  thereby  awarded, 
should  not  be  permitted  to  prevent  the  parties  inte- 
rested from  having  also  the  benefit  of  the  same  pro- 
oeedingSy  which  benefit  could  only  be  obtained  by  a 
suit  of  the  nature  of  that  in  which  the  decree  of 
missal  has  been  pronounced. 

The  irregularity  of  the  proceedings  in  the 
suit  is  chargeable  on  the  defendants^  who  must  have 
been  cognizant  thereof  and  acquiesced  therein,  as  well 
as  on  the  other  parties.  Substantial  justice  can  only  be 
done  by  a  decree  giving  to  the  parties  really  interested 
the  benefit  of  those  proceedings,  and  a  court  of  equity 
ought  not  in  such  a  case  to  be  prevented  from  doing 
substantial  justice  when  the  opportunity  is  afforded  it, 
by  a  suit  which  brings  before  it  all  parties  in  any 
manner  liable  to  be  affected  by  those  irregular  proceed- 
ings, and  when  die  doing  of  such  substantial  justice  is 
opposed  only  by  persons  privy  to  the  irregularity  of 
those  proceedings,  and  who  are  themselves  in  the  enjoy- 
ment of  the  fruits  of  those  in*egular  proceedings. 

The  respondents  submitted  Uiat  the  decree  ought  to 
be  confirmed,  for  the  following,  among  other  reasons : 

1.  Because  the  orders  and  decrees  made  and  pro- 
ceedings had  in  the  suit  instituted  after  the  death  of 
the  said  Thomas  Gough,  by  the  devisees  and  executors 
under  his  said  ^rst  will  were  void^  such  Jirsi  will 
having  been  entirely  revoked  and  superseded  by  the 
said  second  or  subsequent  will. 

S.  Because  the  appdiants  were  not,  and  are  not, 
under  the  general  circumstances  of  the  case,  entitled  U> 
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bave  any  benefit  or  use  of  the  said  decrees  of  the  S8th 
of  June  1806,  and  20th  April  1807,  the  report  of  the 
^d  December  ISOy,  the  exceptions  thereto,  and  rules 
made  thereon ;  the  second  report  of  the  SSd  of  May 
1808,  the  exceptions  thereto,  and  the  rules  made  there- 
on ;  and  the  decree  of  the  ^th  June  1808,  or  imy  or 
either  of  them.  This  was  established  by  the  order  of 
the  House  of  Lords,  on  the  24th  of  July  18^0;  and  the 
new  case  attempted  to  be  made  by  the  bill  filed  on  the 
2d  November  1824,  was  denied  by  the  answer  and  not 
proved  by  evidence.  This  point  therefore  is  concluded 
by  the  decision  on  the  24th  of  July  1820. 

3.  Because  of  the  great  length  of  time  which  has 
elapsed  since  the  death  of  the  said  Thomas  Gough ; 
the  protracted  and  expensive  litigation  which  these 
respondents,  or  those  under  whom  they  claim,  have  been 
involved  in  for  so  many  years  already,  in  great  measure 
owing  to  the  conduct  of  the  said  appellant  R.  F.  Goughi 
and  of  the  informality  and  irregularity  of  his  pleadings 
and  proceedings  in  this  cause,  and  generally  in  the 
matter  of  the  said  original  appeal. 
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Mr.  HornCj  for  the  appellants,  in  the  argument  above, 
insisted  that  the  Court  below  had  done  what,  under 
the  order  of  the  Lords  of  the  24th  June  1820,  it  had  no 
right  to  do ;  for  although  the  object  of  the  Lords  was  to 
have  proper  parties  before  them  in  the  original  appeal, 
the  last  mentioned  decree,  now  appealed  from,  extin- 
guished the  original  appeal  altogether,  and  the  rights 
of  all  parties. 

It  was  not  thought  necessary  to  hear  Counsel  for  the 

respondents. 

* 

Lord  Chancellor  ;— The  Lords  reserved  the  right  to 
decide  whether  they  should  hear  the  original  appeal  or 
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not  The  bill  was  to  have  the  benefit  of  the  fonner 
proceedings,  and  the  Court  said  No.  The  appeal  must 
be  dismissed.  What  effect  that  may  have  on  any  sub- 
sequent proceedings  is  another  thing. 

The  last  mentionefd  decree,  dismissing  the  biU,  was 
accordingly  affirmed. 
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APPEAL 

FROM  THE  COURT   OF   SESSIOK. 

Allardics  and  BoswELL    -        -    Appellants.        i»t,  ethTpAi, 
Robertson  ....    RespondinL         ,^^ 

The  agent  for  R.,  a  person  convicted  of  poaching,  applies  to  of  MagiBtreces 
the  convicting  magistrates  for  a  mitigation  of  the  penaltyi      ^'^^  ^^^Ih^ 
on  the  ground  that  the  poacher  supported  his  father  and  '^Bencb. 
mother  by  his  labour  or  industry.    A.,  one  of  the  magi- 
strates, said,  ^*  I  do  not  think  the  defender  deserves  any 
•<  mercy,  as  I  am  informed  that  besides  being  a  poacher  he 
''  is  a  thief,  and  has  been  known  to  steal  bee^hives  and 
''  leather;"  and  he  appealed  to  B.  another  magistrate, 
who  said, ''  I  cannot  say  as  to  the  bee-hives,  but  I  was  in- 
formed by  a  respectable  farmer,  now  dead,  that  he  stole 
a  quantity  of  leather."    R.  brings  his  action  of  damages 
against  the  magistrates  for  defamation,  and  the  action  held 
by  the  Court  below  to  be  relevant,  and  sent  to  a  jury,  and 
verdict  for  the  pursuer  for  1 25  /.  damages  against  each 
of  the  magistrates,  and  the  verdict  confirmed  by  the  Court. 
The  interlocutor  of  relevancy  aflSrmed  by  the  House  of 
Lords,  but  the  interlocutor  confirming  the  verdict  reversed, 
and  the  case  remitted  for  a  new  trial. 

i  HE  summons  on  which  this  was  founded  was  as 
follows  : — ^'  Whereas  it  is  humbly  meant  and  shown  to 
"  us  by  our  lovite  John  Robertson,  shoemaker  at  Bald- 
^^  craigs,  parish  of  Fetteresso,  near  Stonehaven,  that 
'*  the  pursuer,  who  is  a  man  of  unimpeachable  moral 
*'  character,  lately  had  the  misfortune  to  incur  the 
^'  displeasure  of  certain  of  the  landholders  of  the 
*^  county  of  Kincardine,  by  the  unpardonable  offence 
"  of  shooting  at  a  hare»  upon  the  property  of  one  of 
''  them,  and  has  been  made  the  victim  of  a  persecution 
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18S0.       "  almost  unequalled  for  its  rigour,   and  particularly 
ALLARDicE    "  aggravatcd  in  its  circumstances :  That  he  was  not 


and        «  Qjjiy  (lrag6:ed  before  the  justices  of  the  peace,  at  the 
«.  '^  instance  of  the  proprietor^  under  one  statute,  for  the 

ROBEBTsoir.    tf  trespass  upon  his  property,   and  subjected  in  the 
<'  whole  expenses  attending  the  trial,  but,  an  informa- 
**  tioB  having  been  lodged  with  Francis  Wilson,  esq. 
'^  solicitor  of  taxes  for  Scotland,  a  prosecution  was 
''  raised  against  him,  under  another,  at  the  instance 
^*  of  that  officer,  for  shooting  without  a  license ;  and 
*^  on  the  3d  March  current,  a  court  (^commissioners  of 
''  supply  was  held  at  Stonehaven,  for  the  puipose  of 
**  trying  the  offence.     The  gentlemen  who  pyresided  as 
**  judges  on  that  occasion  were  Colonel  Duffof  Fette- 
**  resso,  Robert  Barclay  Allardice,  esq.  of  Ury,  John 
'^  Boswell,  esq.  younger,  of  Kincaussie,  and  George 
*'  Silver,  esq.  of  Netherley.     Instead  of  entrusting  the 
<<  conduct  of  the  prosecution,  according  to  invariaUe 
**  practice  in  all  previous  prosecutiona  under  die  game 
kiwB,  to  the  eharge  of  Mr.  Robert  Brown,  general 
surveyor  of  taxes,  and  Mr.  Thomas  Kinnear,  writer 
'•  in  Stonehaven,  the  local  officer,  or  surveyor  of  taxes, 
^*  for  the  district  within  which  the  offence  was  com* 
^'  mitted,  and  who  were  both  present  as  representing 
**  the  officer  for  the  Crown,  the  duty  of  these  gem- 
'*  tlemen  was  superseded  by  the  appointment  of  Mr. 
**  Charles  Monro,  writer  in  Stonehaven,  by  whom  the 
prosecution   was  conducted  with  an  ardour  radker 
unusual  in  such  cases.     The  deposition  of  the  first 
'^  witness  went  to  prove,  not  that  the  pursuer  had  kiiled 
the  hare  in  question,  or  indeed  any  other  species  of 
game,  for  he  swore  that,  to  the  best  of  his  belief,  it 
**  had  been  mortally  wounded  by  himself  before  the 
'^  pifFStter  had  discharged  his  piece,  but  only  that  he, 
''  the  ptirsuer,  had  ^fxd  at  the  hare  :  That  althou^, 
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"  strictly  speaking,  this  might  be  coifflidered  as  a  issc 
•*  breach  of  the  game  laws,  yet  the  pursuer,  uncon- 
''  scious  of  any  thing  Very  heinous  in  the  crime, 
'^  considered  it  proper  to  avow  his  fault,  and  throw 
himself  upon  the  clemency  of  the  court  Accord- 
ingly, after  the  6r8t  witness  had  been  examined,  his 
agent  stated  that  enough  had  already  been  proved  to 
''  convict  his  client,  and  as  he  wished  to  save  the 
court  farther  trouble,  he  admitted  the  complaint, 
only  expressing  his  confidence  that,  in  awarding 
«'  judgment,  the  court  would  deal  as  leniently  with 
**  the  defender  as  was  consistent  with  their  duty,  and 
<*  that  they  would  be  pleased  to  take  into  their  consi- 
deration that  he  was  the  only  support  of  two  aged 
parents :  That  in  place  of  giving  c^ect  to  this  appeal, 
^'  the  said  Charles  Monro  answered,  and  falsely  stated, 
in  aggravation  of  the  offence,  that  the  present  pur- 
suer was  a  notorious  poacher  :  That  upon  this,  the 
•'  said  Robert  Barclay  AUardice  spoke  and  delivered 
"  himself  as  follows,  or  in  wcwrds  to  the  following  pur- 
"  port  and  effect : — *  I  do  not  think  the  defender 
deserves  any  mercy,  as  I  am  informed  that,  besides 
being  a  poacher,  he  is  a  thief;  that  he  has  been 
^^  kmmn  to  steal  bee-hives  and  leather ;  and  that  Mr. 
"  Boswell  (his  brother  judge)  kiiows  this  to  be  true/ 
"  Upon  which  the  said  John  Boswell  stated  as  follows, 
**  or  in  words  to  the  following  purport  and  effect : — *  I 
"  cannot  say  as  to  the  bee-bives,  but  I  was  informed 
**  by  a  respectable  farmer,  now  dead,  that  he  stole 

*'  a  quant^y  of  kather'  " 

The   case   was   argued   before  the  Judges  of  the 
Second  Division,  on  the  question  of  relevancy ;  and  by 
interlocutor  of  the  13th  December  1827,  the  Judges  ixAt^w^^^t 
found  the  action  relevant  and  remitted  the  cause  to  the  ^  '^  *^* 
Jury  Court,  and  the  jury  found  for  the  pursuer,  with 
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125  /.  damages  against  each  of  the  defenders.  The 
proceedings  and  evidence  are  succinctly  stated  in  the 
following  bill  of  exceptions  tendered  to  and  signed  by 
the  Lord  Chief  Commissioner :—  *'  Whereas,  by  an  in- 
terlocutor of  the  honourable  Joshua  Henry  Macken- 
zie, one  of  the  Lords  Ordinary  of  the  Second  Divi- 
sion of  the  Court  of  Session,  bearing  date  the  Slst 
day  of  May  1824,  this  cause  was  transmitted  from 
the  Court  of  Session  to  the  Jury  Court,  in  terms  of 
the  Acts  of  Parliament  applicable  to  such  cases ;  and 
after  certain  proceedings  were  had  therein,  the  said 
Court,  upon  a  motion  by  the  counsel  for  the  defender 
Robert  Barclay  AUardice,  did,  upon  the  26th  day 
**  of  November  1825,  transmit  the  said  cause  back  to 
''  the  Court  of  Session,  for  the  determination  of  their 
**  Lordships,  whether  the  said  action,  as  libelled,  was 
'*  relevant  or  competent;  and  the  said  honourable 
Joshua  Henry  Mackenzie,  as  Ordinary  thereto, 
having  ordered  cases  to  the  Second  Division  of  the 
Court,  their  Lordships,  by  an  interlocutor  dated  the 
13th  day  of  December  1827,  unanimously  found 
the  action  to  be  relevant,  and  again  remitted  it  to  the 
Jury  Court :  And  whereas  afterwards  the  following 
<<  issues  were  adjusted,  and  ordered  to  be  tried  by  the 
said  Court: — It  being  admitted  that  the  defenders  sie 
justices  of  peace  and  commissioners  of  supply  for  the 
county  of  Kincardine,  and,  in  that  character,  attended 
a  meeting  at  Stonehaven,  in  the  said  county,  on  the 
3d  day  of  March  1823 ;  and  that  the  pursuer  was 
then  brought  before  the  said  court  upon  a  complaint 
preferred  against  him  for  unlawfully  shooting  at 
game,  and  being  thereof  convicted,  he  did,  then  and 
"  there,  make  application  to  the  court  to  mitigate  the 
"  punishment, — whether,  at  the  time  and  place,  and 
**  pending  the  proceeding  aforesaid,  and  in  presence 
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and  hearing  of  the  persons  then  and  there  assembled, 
the  defender  Robert  Barclay  Allardice  did  falsely, 
maliciously  and  calumniously,  say  that  the  pursuer, 
besides  being  a  poacher,  was  a  thief;  that  he  had 
been  known  to  steal  bee-hives  and  leather,  and  that 
the  defender  John  Bosweli  knew  this  to  be  true ;  or 
did  falsely  maliciously,  and  calumniously  use  or  utter 
words  to  that  eflfect,  to  the  loss,  injury  and  damage 
of  the  pursuer? — ^Whether,  at  the  time  and  place, 
and  pending  the  proceeding  aforesaid,  and  in  pre- 
sence and  hearing  of  the  persons  aforesaid,  the  de- 
fender John  Bosweli  did  falsely,  maliciously  and 
calumniously,  say  that  he  was  informed  by  a  respect- 
able farmer,  now  dead,  that  the  pursuer  stole  a  quan- 
tity of  leather;  or  did  falsely,  maliciously  and 
calumniously,  use  or  utter  words  to  that  effect,  to  the 
injury  and  damage  of  the  pursuer  ?  Damages  laid  at 
800/.  And  whereas,  at  a  sitting  of  the  Jury  Court 
in  civil  causes,  holden  on  the  24th  day  of  March 
1828,  before  the  right  honourable  William  Adam, 
Lord  Chief  Commissioner  of  the  Jury  Court,  and  the 
honourable  James  Wolfe  Murray,  one  of  the  Lords 
Commissioners  of  the  said  Jury  Court,  the  foresaid 
issues  came  on  to  be  tried  by  a  common  jury  of  the 
county  of  Edinburgh,  county  of  Haddington  or  East 
Lothian,  and  the  county  of  Linlithgow  or  West 
Lothian ;  at  which  day  came  there,  as  well  the  said 
pursuer  as  the  said  defenders,  by  their  respective 
counsel  and  agents  and  the  jurors  of  the  said  jury 
aforesaid  empannelled  to  try  the  said  issues  being 
called,  also  came,  and  were  then  in  due  manner 
chosen  and  sworn  to  try  the  said  issues ;  and  upon 
the  trial  of  the  said  issues,  the  counsel  learned  in  the 
law  for  the  said  pursuer  to  maintain  his  case  under 
the  said  issues,  did  give  in  certain  evidence ;  and  no 
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'*  eyidence  baTing  been  given  on  the  part  of  tbc 

''  defenders,  the  jury  aforesaid  did  then  and  there 

*'  deliver  their  verdict  for  the  pursuer,  upon  both  issues, 

*'  and  found  the  said  Robert  Barclay  AUardice  and 

<<  John  Boswell,  defenders,  conjunctly  and   severally, 

liable  to  the  pursuer  in  SCO  /.  of  damages ; — which 

verdict  was  afterwards,  upon  the  24th  day  of  June 

1828,  set  aside,  and  a  new  trial  granted,  upon  the 

ground  of  the  damages  being  awarded  conjunctly  and 

severally  against  both  defenders,  in  respect  that  their 

defences  were  distinct,  that  the  acts  done,  and  the 

words  spoken,  were  different  in  charge  and  proof, 

and  that  they  were  not  in  pari  delicto.  And  whereas 

afterwards,  at  a  sitting  of  the  said  Jury  Court,  bolder 

on  the  2lBt   day  of  July  1828,  before  the  right 

honourable  William  Adam,  Lord  Chief  Commis- 

**  sioner  of  the  said  Court,  and  the  honourable  Jodiua 

**  Henry  Mackenzie,  one  of  the  Lords  Commissioners 

**  thereof,  the  foresaid  issues  came  on  to  be  tried  by  a 

common  jury  of  the  counties  aforesaid ;   on  whidk 

day  came  there  the  counsel  and  agents  for  the  parties 

as  aforesaid ;  and  the  jurors  of  the  said  last  jury  being 

empannelled  and  chosen,  and  sworn  to  try  the  said 

**  issues  as  aforesaid,  the  counsel  for  the  pursuer  did 

give  in  the  following  evidence  :^^It  was  given  in 

evidence  by  Peter  Christian,  writer  in  Stonehaven, 

*^  that  he  was  employed  in  February  1823,   by  the 

pursuer  Robertson^  to  conduct  his   defence   in  a 

prosecution  raised  against  him  under  the  stamp 

act,  for  killing  game  without  a  license.    The  first 

meeting  was  on  the  Sd  day  of  February,  when 

**  six  or  seven  witnesses  were  examined.    The  next 

'*  meeting  was  on  the  17th,  and  then  adjourned  to 

«<  the  3d  March,  when  one  witness  was  examined  by 

^  the  solicitor  of  stan)ps«     It  appeared  to  witness  that 
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the  chaise  was  brought  home  to  Robertson,  and  he 
thought  it  improper  to  giye  more  trouble*  He 
admitted  that  the  charge  was  brought  home. 
He  thinks  he  did  not  consult  with,  his  client.  He 
thought  he  bad  foil  authority.  Immediately  aftef 
this,  witness  said^  as  it  was  Robertson  s  first  offence, 
and  as  witness  understood  he  had  a  father  and 
SKrther  to  support  by  his  industry^  that  be  hoped  the* 
court  would  be  lenient  in  the  punisbment.  On 
which  Mr.  Banclay  said^  that  he  did  not  consider  tliat 
Robertson  was  an  object  oC  lenity,  ae  he  was  a  dnef 
as  well  as  a  poacher*  On  Mr«  Barclay  saying  tins, 
witness  said,  that  he  had  not  made  any  statement  ad 
to  Robertson's  cbaracter*  aa  he  was  unacquainted 
witb  it,  and  it  appeared  to  him  not  a  matter  for  the 
ecmsideration  of  tbai  court;  tbat  if  be  had  been 
guilty  of  theft,  he  was  otherwise  liable  to  punish- 
ment, and  this  oagibk  not  then  to  be  taken  into 
ccmsideration.  Mr.  Barclay  said  he  diflSned  with 
witness  entirely ;  that  the  court  was  entitled  to  take 
it  into  consideration ;  and  that  he  was  infosmed  by 
Mr.  Boswelltbat  Robartaon  had  been,  goilty  of  steal- 
ing bee«bives  and  laatber^^or  in  the  practice  of  stealing 
them.  Mr.  BosweU  waa  then  in  the  room,  and  said 
he  could  not  swear  as  to  the  bee*faiyes^  but  he  was 
sure  of  the  leather,  as  he  was  infiNraied  by  a  respect-* 
able  £eurmer,  now  dead.  Witness  thinhsi  nothing 
HK>re  was  observed  bgr  the  gentleaien  of  the  eoutt ; 
bat  Monro,  wka  acted  aa  agent  for  the  prosecution, 
said  it  would  be  better  to  leate  that,  or  reserre  the 
discussion  for  their  private  meeting.  Nothing  fardier 
was  said.  A  conviction  took  place  for  the  fid! 
penalty  of  20^  and  tbree  guineas  license  duty. 
Robertson  was  imprisoned  till  payment.  The  sm*- 
veyor  of  assessed  taxes  proseeuted  in  die  name  of 
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the  solicitor  of  taxes.  The  surveyor  of  the  di^ 
trict  is  named  Kinnear.  It  is  not  common  to  take 
assistance.  Does  not  know  another  instance.  Kin- 
near  is  an  agent  If  he  were  not  professional  he 
would  take  assistance.  Monro  was  the  defender 
Bosweirs  private  agent  at  that  time.  The  observa- 
tions of  the  defenders  excited  a  great  deal  of 
conversation  among  the  legal  people  in*  the  town. 
Messrs.  Duff,  Silver  and  Barclay  were  present,  Mr. 
Boswell  was  not  in  the  sederant.  He  was  present  at 
part  of  the  examination,  but  don't  know  if  he  was 
present  at  the  whole.  Witness  went  immediately 
to  the  hall  of  the  Fiars'  Court,  and  was  followed  by 
the  pursuer.  His  feelings  seemed  to  be  considerably 
hurt  by  the  observations.  On  his  cross-examinadon 
this  witness  said,  that  the  meeting  of  the  justices  was 
in  a  committee-room  off  the  hall.  Barclay  said  he 
understood  Robertson  was  both  a  poacher  and  a  thief, 
or  a  poacher  as  well  as  a  thief.  Did  not  see  Barclay 
make  any  motion  towards  BoswelL  Barclay  lives 
within  two  miles  of  Stonehaven,  and  was  present  on 
the  Sd  of  February.  Cannot  recollect  how  long  the 
pursuer  was  imprisoned ;  thinks  several  days.  He 
was  not  put  in  prison  immediately  after  the  convic- 
tion. It  was  months  afterwards.  They  don't  in 
practice  commit  immediately.  Imprisonment  is  the 
act  of  the  officer  whose  duty  is  to  levy  the  fine. 
Boswell  was  not  present  on  the  Sd  of  February.  Did 
not  observe  any  communication  made  by  Boswell  to 
Barclay  before  the  observations.  The  pursuer  made 
no  observations,  nor  did  he  ask  for  time  to  inquire 
into  the  matter.  The  witness  knows  Alcock,  who 
came  to  Stonehaven  afterwards.  Knows  Monro  still 
acts  in  the  county  for  Boswell. — It  was  farther  given 
in  evidence  for  the  pursuer,  by  Thomas  Kinnear, 
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writer  in.  Stonehaven,  that  witness  is  surveyor  of 
taxes,  not  of  stamps.  Part  of  witness's  business  is  to 
prosecute  offenders  against  the  game  laws.  Re- 
members prosecuting  Robertson.  Monro  assisted 
him.  Never  was  assisted  before.  Got  his  informa- 
tion from  Monro,  and  thinking  him  better  acquainted 
with  the  facts,  wished  him  to  do  the  business. 
Monro  gave  him  the  list  of  witnesses,  gave  him  the 
in^rmation,  and  examined  the  witnesses  in  court. 
Monro  was  at  one  time  Boswell's  private  agent. 
Did  not  know  if  he  was  so  still.  Witness  was  in 
court  on  the  Sd  March  as  pursuer.  Only  one  wit- 
ness was  then  examined.  He  brought  home  the 
case  against  Robertson  completely ;  so  much  so,  that 
he  would  not  detain  the  court  longer.  Christian 
requested  the  court  to  be  lenient,  as  it  was  his 
(Robertson's)  first  offence.  Christian  said  that  he 
was  a  poor  man,  and  tHe  support  of  his  father  and 
mother.  Barclay  said  that  the  case  was  clearly 
proved ;  that  he  did  not .  consider  him  as  entitled  to 
the  leniency  of  the  court ;  that  besides,  he  under- 
stood he  was  a  person  of  very  bad  character,  and  had 
been  guilty  of  stealing  leather  and  bee-hives,  and 
made  some  reference  to  Boswell.  Witness  did  not 
think  Christian  said  any  thing  then.  Barclay  refer- 
red to  Boswell  for  the  truth  of  what  he  had  stated. 
On  which  Boswell  said  he  could  not  say  as  to  the 
bee-hives,  but  he  could  swear  to  the  leather,  as 
a  very  respectable  farmer,  now  dead,  had  told  him. 
Christian  said  the  man  was  a  stranger  to  him,  and 
that  he  had  said  nothing  about  his  character.  Monro 
said  it  was  as  well  to  leave  that  alone,  and  decide 
the  case  on  a  proof.  Robertson  was  convicted  in 
!20  /.  penalty,  and  certificate  duty.  He  was  put  in 
prison  a  considerable  time  afterwards,  and  liberated 
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cm  pajrment.  There  were  about  half«a-dozeii  people 
in  the  court-room  at  the  time  when  the  observations 
were  made  by  the  defenders.  In  his  cross-examina- 
tion, this  witness  said  that  the  conversation  took 
place  without  the  justices  retiring.  Barclay  said 
something  to  Christian,  importing  that  he  was  entitled 
^'  to  take  Robertson's  character  into  consideration. — 
"  It  was  farther  given  in  evidence  for  the  pursuer,  by 
''  James  Tindal,  clerk  of  the  commissioners,  that  he 
*'  was  present  on  the  8d  of  March  18S8.  Witness 
^*  concerts  with  the  solicitor  of  stamps.  Witness  gets 
^*  the  warrants.  The  prosecutions  are  generally  con- 
ducted by  Kinnear.  Christian  said  it  was  unneces- 
sary to  deny  the  charge  any  longer,  and  appealed  to 
tiie  leniency  of  the  court  to  mitigate  the  punish- 
ment. Barclay  said  that  Robertson  was  a  poacher, 
^'  and  that  he  was  informed  he  had  ^stolen  bee-hives 
<<  and  leather,  and  appealed  to  Boswell  as  having 
^*  informed  him.  Boswell  said  diat  he  could  not  depone 
*^  as  to  the  bee-hives,  but  was  certain  as  to  the  leather, 
*'  because  a  respectable  farmer^  now  dead,  had  told  him 
'^  sow  Monro  said  it  would  be  better  to  leave  that  or 
reserve  the  discussion  for  their  private  meeting.  Ro- 
bertson was  imprisoned  for  the  penalty  at  some 
distance  of  time  fipom  the  conviction. — The  following 
^  documents  were  also  put  in  as  evidence  by  the  pur- 
'*  suer,  viz.  the  summons,  die  defences,  and  oonde- 
*'  scendence  and  answers,  a  receipt  for  the  penaltyt 
<^  dated  Stonehaven,  10th  June  1824,  and  signed 
J.  Brand.  No  evidence  was  given  on  the  part  of  the 
defenders,  and  the  counsel  for  the  said  pursuer  did 
'*  then  and  there  insist  before  the  said  Lord  Chief 
"  Commissioner  and  Lord  Commissioner,  that  the  said 
"  evidence  adduced  on  the  part  of  the  pursuer  did 
'*  entitle  the  said  pursuer  to  a  verdict.     But  the  coun- 
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*^  ael  for  the  defenders  did  then  and  there  insist  that       isso. 
"  the  pursuer  was  not  entitled  to  a  verdict  on  the    j^^^^^^^^jce 
^^  evidence  aforesaid,  but  that  on  the  said  evidence        a&d 
'^  the  defenders  were  entitled  to  a  verdict.     IVhere- 
'<  upon  the  Lord  Chief  Commissioner  did  then  and  there 
**  observe  to  the  said  jury  y  that  an  action  for  damages 
<^  was  not  competent  at  all  against  Judges  of  the  Su- 
^'  preme  Courts  in  Scotland  for  words  spoken  by  them 
**  in  a  judicial  capacity^  but  that  such  an  action  lay 
^  against  justices  of  the  peaoCy  provided  the  words  were 
^  spoken  maliciously.    With  reference  to  the  maUce,  that 
'^  in  all  cases  where  the  party  using  the  words  complained 
^'  of  was  entitled  to  speak  of  the  complaineTy  the  jury 
^  must  be  satisfied  that  the  malice  was  proved  \  and  the 
Lord  Cldef  Commissioner  did  then  and  there  direct  th^ 
jury  to  take  into  consideration  the  words  and  the  whole 
circumstances  of  the  case^  and  to  consider  whether  Mr. 
Barclay  was  honestly  discharging  his  (hstyy  and  only 
erred  in  judgment  as  to  his  duty ;  or  whether  he  acted 
^^  not  from  a  fair  desire  of  doing  his  duty,  but  was  in- 
^^  duced  by  malice  to  use  the  words  proved.    The  Lord 
**  Chief  Commissioner  farther  stated  to  the  jury,  as  his 
direction  on  the  law,  that  maUce  consisted  in  speaking 
'^  from  bad  motives,  and  that  it  may  be  either  precon* 
eeived  or  instantaneous.    His  Lordship  farther  stated 
to  the  jury  that  in  cases  like  the  present,  where  no  em- 
*^  dence  was  adduced  by  the  defenders  to  prove  that  the 
^^  words  spoken  were  true,  they  must  be  understood  or 
^^  presumed  to  be  false,  although  no  evidence  of  the  false- 
*^  hood  was  adduced  by  the  pursuer.    And  the  jury 
^'  aforesaid  did  then  and  there  deliver  their  verdict  for 
^^  the  pursuer^  upon  both  issues,  and  found  the  de- 
''  fender  Robert  Barclay  Allardice  liable  in  125  /•  of 
^'  damages,  and  also  found  the  defender  John  Boswell 
'^  liable  in  1^  /.  of  damages  to  the  pursuer. — That  the 
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*^  counsel  for  the  defenders  did  afterwards  obtain  a  rate 
''  to  show  cause  in  the  Juiy  Court  to  have  the  said 
'^  Terdict  set  aside,  and  a  new  trial  granted,  founding 
'^  their  application,  among  other  grounds^  upon  the 
^'  aforesaid  direction,  as  a  misdirection  in  point  of  law, 
^'  by  the  Lord  Chief  Commissioner  at  the  trial.    But 
**  the  said  Court  did,  on  the  15th  day  of  January  1829f 
dismiss  the  said  rule; — ^whereupon  the  counsel  for 
the  defenders  did,  in  terms  of  the  act  of  parliament 
(*  of  the  59th  George  Sd,  cap.  S5,  sect.  17>  tender 
<*  a  bill  of  exceptions  to  the  said  order  of  the  Juiy 
Court,  in  as  far  as  the  said  Court,  by  discharging  the 
said  rule,  did  confirm  the  said  direction  .of  die  said 
"  Lord  Chief  Commissioner  at  the  trial ;  and  the  said 
*^  counsel  for  the  defenders  did  contend  that  the  said 
^'  Court  should  have  set  aside  the  said  verdict  and 
granted  a  new  trial,  as  the  verdict  should  have  been 
given  in  favour  of  the  defenders.     That  the  Lord 
Chief  Cammissfoner^  instead  of  the  direction  on  the  law 
given  by  him  as  aforesaid^  should  have  directed  the  said 
jury  to  have  found  a  verdict  for  the  defenders,  by 
ducting  them,,  first,  that  for  words  spoken  by  the 
defends  when  sitting  in  judgment  as  justices  of  peace, 
and  deliberating  upon  or  delivering  the  grounds  and 
reasons  ^  a  judicial  determination,  the  defenders  are 
entitled  in  law  to  complete  protection  and  immunity, 
even  where  the  Words  are  alleged  to  be  maliciously 
spoken ;  secondly  and  separatim,  That  the  evidence  of 
malice  in  the  present  case  ought  to  be  direct  and  express 
by  proof  of  malice,  wholly  independent  of  the  alleged  in- 
temperance, or  even  falsehood  of  the  words  spoken,  and 
that  from  the  mere  absence  of  evidence  of  the  truth  of  the 
words  spoken,  these  words  could  not  be  held  to  be  false, 
to  the  effect  of  affording  legal  or  competent  evidence  of 
malice  against  the  defenders,  acting  as  aforesaid,**  &c. 
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OM  APPEALS  AND  WAITS  OF  ERROR.  d07 

In  die  case  of  Doctor  Hamilton  v.  Doctor  HopCf  which       i  sso. 
was  an  action  brought  by  one  professor  in  the  Univer-    ^i^LAaDicc 
sity  of  Edinburgh^  against  another,  for  defamatory         ^^ 
words  spodcen  at  a  meeting  of  the  Senatus  Academicus         v. 
(Free.  Coll.  837,  10th  March  1827),  the  law  on  this    »*»"^«^*' 
subject  was    stated  by   the  Lord  Justice  Clerk  as 
follows:— 

**  lirrtf  I  take  it  to  be  quite  fixed,  that  in  ordinary 
<<  cases  where  an  action  is  brought,  concluding  for 
<<  daauages  for  slanderous   words,  where  no  case  of 
**  privilege  whatever  can  be  alleged  in  fevour  of  the 
^^  defender,  it  is  sufficient  for  the  pursuer  to  prove  the 
''  use  of  words  of  a  slanderous,  defamatory  and  inju- 
**  rious  nature,  and  that  in  such  case  the  malicious 
purpose  of  using  them  will  be  inferred  without  any 
further  proof  whatever.    Secondly,  it  is  equally  clear, 
'^  on  the  other  hand,  that  whilst  there  are  two  classes 
^^  of  cases  which  are  sheltered  by  an  absolute  privilege 
^'  or  protection  against  all  actions  for  idleged  slander 
*^  viz.  those  of  a  member  of  parliament  in  parliunentary 
<<  debate,  and  of  a  supreme  Judge  acting  in  judicio 
(with  neither  of  which  we  have  at  present  any  con- 
cern), still  that  in  all  other  cases  which  are  held  by 
law  to  be  of  a  privileged  nature,  the  presumption  of 
law  is  against  malice  ;  and  it  is  therefore  incumbent 
on  the  pursuer  of  an  action  for  the  use  of  slanderous 
words,  in  such  circumstances,  to  bring  evidence  that 
''  will  satisfy  a  jury,  that  notwithstanding  the  privilege 
''  founded  on,  the  expressions  were  used  maliciously 
^'  by  the  defender.     This  is  the  doctrine  laid  down  by 
"  Mr.  Starkie  in  his  work  on  the   *  Law  of  Slander,* 
p.  281.    In  regard  to  the  question,  What  sort  of  evi- 
*'  dence  is  required  to  establish  malice  in  privileged 
'^  cases,  or  in  what  mode  the  presumption  of  law  is  to 
"  be  rebutted  ?  it  appears  to  me,  .from  the  besst  consi- 
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'^  deration  of  the  authorities,  that  it  cannot  be  held  that 
nothing  but  direct  and  posiuve  proof  of  malice, 
altogether  apart  from,  and  independent  of,  the  case 
**  itself,  can  avail ;  on  the  contrary,  I  think,  that  while 
"  it  is  competent  to  prove  by  separate,,  distinct,  and  (as 
**  it  is  sometimes  termed)  extrinsic  evidence^  iudepen- 
"  dent  of  the  case  itself,  that  the  defender  was  influ- 
"  enced  by  malice,  it  is  also  competent  to  require  the 
*^  jury  to  take  into  their  consideration  the  whole 
^'  circumstances  of  the  case  itself,  with  the  conduct  of 
the  party  in  relation  to  time,  place,  and,  in  particular, 
the  pertinency  of  his  words  to  the  sut^ject-matter  of 
the  privilege,  and  to  decide  if  there  is  sufficient  evi- 
dence of  malice  resulting  from  a  general  view  of 
"  these  circumstances.  This  opinion  seems  to  be 
confirmed  by  the  case  mentioned  by  Mr.  Starkie, 
*  Law  of  Slander,'  at  page  S42,  and  by  another 
passage,  at  page  260  of  the  same  work.  For 
looking  at  the  English  doctrine  and  practice  on  this 
subject,  we  have  the  highest  authority  in  the  law  of 
Scotland,  that  of  my  Lord  Stair,  who,  in  treating  of 
this  subject  of  reparation  for  verbal  slander,  in  B.  i. 
'^  tit.  9i  §  4,  of  his  Institutes,  expressly  refers  us  to 
<'  them."  Again,  after  remarking  that  the  pursuer  of 
the  case  referred  to,  indeniably  stood  in  a  privileged 
situation,  ^'  with  the  presumption  of  law  in  favour  of 
''  the  innocence  of  his  intentions  in  the  use  of  words 
of  a  slanderous  nature,"  his  Lordship  proceeds  thus — 
But  if  not  keeping  closely  to  the  subject  of  discus- 
sion, if  travelling  into  impertinent  matter,  or  using 
<<  the  occasion  as  a  cloak  or  cover  for  malice,  as  indi* 
cated  by  the  whole  of  his  conduct  and  the  circum- 
stances of  the  case,  it  will  undoubtedly  be  for  the 
*'  jury  to  decide  the  question,  whether  the  malice 
*'  which  the  law  requires  to  warrant  a  verdict  ag^unst 
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^*  him  for  slanderous  vords,  is  not  sufficiently  proved, 
even  though  no  extrinsic  proof  of  malice  has  been 
led  ?"    At  page  354  of  the  same  report,  Lord  Allo- 
way  states,  "  I  am  also  dear,  and  I  think  my  opinion 
is  confirmed  by  every  authority  to  be  found,  either  in 
Scotland  or  England,  that  it  is  not  necessary,  in  cases 
of  protection,  to  prove  malice  by  what  is  called  ex- 
trinsic evidence,  but  that  the  jury,  in  every  such  case, 
must  judge   from    the  expressions  made  use  of, 
whether  they  could  be  justified  by  the  place  where 
they  were  made  use  of ;  and  that  it  is  enough  for 
them  to  find  that  they  were  falsely  spoken,  and  also 
that,  in  the  circumstances  of  the  case,  they  were  ma^ 
liciously  spoken."    Again,  at  page  361,  the  same 
Judge  observes,  ^'  If  I  am  right  in  what  I  formerly 
stated,  and  what  has  been  uniformly  stated  in  every 
^^  jury  trial  in  this  country,  in  so  far  as  I  know,  as  well 
as  in  England,  that  extrinsic  or  express  proof  of 
direct  malice  was  not  necessary,  but  that  intrinsic  or 
internal  evidence  might  arise  out  of  the  facts  and 
**  circumstances  of  the  case,  and  out  of  the  character 
''  and  nature  of  the  words  used,  then,  if  the  words  used 
<^  were  impertinent,  unnecessary,  and  not  intended  to 
''  forward  the  argument,  but  toproduce  an  insult,  and 
to  harass  the  feelings  of  the  person  of  whom  they 
were  spoken,  the  jury  were  certainly  entitled  to  con- 
sider quo  animo  they  were  uttered,  and  whether  they 
*'  were  to  infer  malice  from  them  or  not"    The  same 
doctrine  is  laid  down  as  beyond  dispute  by  Lord  Pit- 
milly,  who,  after  alluding  to  the  nature  and  limits  of 
privileged  cases,  expresses  himself  thus :— "  It  is  not 
^^  necessary  to  say  any  thing  of  the  very  few  cases  in 
'*  which  no  action  at  law  whatever  lies  for  slander,  as 
^  it  is  not  alleged  that  this  case  belongs  to  that  class. 
^'  Of  other  cases,  the  diatinction  is,  that  in  common 
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slander  (as  distinguished  from  privileged  cases),  the 
law  presumes  malice  from  the  use  of  the  words,  and 
the  pursuer  having  proved  injury  and  falsehood,  is 
^^  not  put  to  prove  malicious  intention^  but  the  law 
*^  infers  it.  In  other  cases  which  are  called  privileged, 
<^  there  is  no  room  for  this  presumption ;  and  therefore 
^'  the  pursuer  must  prove  malice  in  the  user  of  the  words. 
^^  There  are  certain  persons  who  are  called  upon  by 
duty,  others  are  permitted  in  the  exercise  of  their 
legal  rights,  to  speak  of  the  character  and  conduct 
of  their  neighbours ;  and  when  they  do  so  from  a 
sense  of  duty,  or  in  the  exercise  of  their  rights,  and 
believing  what  they  state,  they  are  free  from  a  claim 
of  damages,  although  the  expressions  of  which  diey 
make  use  may  be  injurious,  and  would  in  other  cir- 
cumstances be  actionable.  The  presumption  of  law 
in  their  &vour  is,  that  they  spoke  from  such  motives; 
*^  and  the  pursuer  is  therefore  put  to  prove  their  mali- 
"  cious  intention.  Their  siiuation  must  not  be  made 
a  cloak  Jbr  malice ;  and  the  pursuer  is  therefore  in 
such  cases  allowed  to  rebut  the  legal  presumption  in 
their  favour,  by  contrary  proof.  It  is  a  different 
question  what  kind  of  proof  it  is  necessary  for  him 
**  to  lead,  and  whether  he  is  confined  to  extrinsic  evi- 
dence, such  as  previous  threats,  or  other  facts  of  that 
description.  It  must  lie  with  the  jury  to  say  wheAer 
*•  malice  is  made  out;  and  in  considering  this  matter 
they  are  entitled  to  take  into  view  the  whole  facts 
and  circumstances,  or  the  intrinsic  evidence,  as  well 
"  as  the  extrinsic  proofs  of  malice.  The  intensity  of 
«*  the  expressions,  the  situation  of  the  parties,  and  the 
whole  circumstances  of  the  case,  are  legitimate 
matter  for  the  consideration  of  a  jury,  to  enable 
thefti  to  judge  whether  the  malicious  intenti<m  be 
**  made  out.     This  is,  I  think,  made  out  by  the  cases 


41 


4C 


H 


« 


« 


U 


CI 


it 


<( 


<4 


ii 


ON  APfiAJA  AMD  WRITS  OF  ERROR. 


511 


%€ 


€t 


tl 


U 


a 


tt 


referred  to  by  the  pursuer,  mentioned  by  Mr.  Starkie 
at  page  24 1  of  bis  work  on  the  Law  of  Slander,  and 
'^  in  the  second  volume  of  his  work  on  Evidence^ 
**  p.  867,  912,  and  914|  and,  indeed,  by  the  reason  of 
*^  the  case.  Real  evidence  of  malice  is  often  afforded 
in  this  way ;  and  there  is  no  inconsistency  that  the 
law  should  presume  against  malice,  and  yet  allow 
*'  the  whole  circumstances  to  be  taken  into  account  in 
<<  -considering  the  proof  of  it."  Again,  the  same  Judge, 
in  reference  to  the  question,  who  are  entitled  to  privi- 
lege ?  remarks,  p.  348,  '*  there  is  a  long  list  of  pri* 
vileged  situations  in  the  books,  and  when  a  new  one 
like  the  present  arises,  which  has  not  hitherto  been 
**  adjudged,  we  must  attend  to  the  principles  on  which 
<<  the  admitted  cases  rest  Now,  this  principle  appears 
**  to  be  what  I  have  already  mentioned,  viz.  that  the 
privilege  protects  all  persons  who  are  called  upon  by 
duty  to  speaki  or  who  do  so  in  the  exercise  of  a  legal 
right  The  privilege  always  depends  on  the  duty  or 
right  of  the  party.  Hence  Lord  Mansfield,  in  a  case 
of  a  master  giving  a  character  of  a  servant,  says  that, 
**  if  he  has  not  been  asked  to  do  so,  there  is  no  privilege, 
*'  for  this  reason,  that  till  he  is  asked  for  a  character, 
**  the  duty  pf  giving  one  does  not  emerge.  It  is  a 
**  branch  of  the  same  rule  that  a  person  thus  called 
**  upon,  or  thus  entitled  to  speak  of  his  neighbour,  must 
^^  confine  himself  to  what  is  pertinent/' 

In  giving  judgment  on  the  bill  of  exceptions,  the 
Lord  Justice  Clerk  used  these  words : — '^  The  case  ia 
*^  very  different  from  that  of  a  Judge  speaking  in 
*^  language,  however  strong,  of  the  case  before  him, 
"  which  I  conceive  every  Judge  is  protected  in  doing ; 
<<  but  here  he  goes  entirely  out  of  bis  way,  and  takes 
"  the  liberty  of  calling  the  pursuer  a  tfiief^w^wing 
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1 830.        <<  him  of  a  crime  of  the  deepest  die»  inferring  infiBtmy^ 
and  for  which,  under  some  of  the  old  Scotch  statutes^ 
he  might  have  been  tried  capitally.    I  do  not  care 
whether  this  was  done  in  a  large  audience  or  a  small 
one  :  it  was  alike  unjustifiable.  From  the  first  moment 
I  never  entertained  a  doubt  that,  according  to  the 
established  principles  of  the  law  of  Scotland  ,this  was 
actionable  matter,  and  inferred  a  relevant  and  compe- 
tent claim  of  damages.     I  know  nothing,  and  am  not 
bound  to  be  informed,  as  to  the  law  of  England  in 
such  a  case*     But  by  the  law  of  this  country,  the 
defenders,  in  uttering  the  words  complained  of,  clearly 
went  out  of  the  case  before  them,  and  thereby  ren- 
dered  themselves  liable  in  damages.     Justices  of 
the  peace,  after  finding  a  person  guilty  of  poaching, 
have  no  protection  by  the  law  of  Scotland  (which 
must  be  the  rule  of  decbion  here)  in  stating,  as  a 
reason  for  refusing  to  mitigate  the  punishment,  that 
the  offender  is  entitled  to  no  favour  from  the  court, 
^*  because  he  is  a  thief.     And  as  to  the  other  exception, 
^  when  there  was  no  issue  in  justification,  we  cannot 
*^  doubt  that  the  learned  Judge  is  right  in  saying  that 
^'  the  accusation  must  be  assumed  to  be  fake,   and 
**  therefcHre  I  am  quite   clear  diitt  the  bill  must  be 
''  disallowed.'' 
Interlocutor,        The  Other  Judges  concurred ;  and  by  interlocutor  of 
coining  the  ^^  i^^  j^^y  jggg^  disaUowed  the  exceptions,  and 

found  the  verdict  final  and  conclusive.    From  this 
interlocutor,  and  the  interlocutor    of  relevancy^  the 
magistrates  appealed. 
Appe^  The  cause  come  on  for  hearing  in  the  House  of 

Lords  (Lord  Wynford  presiding),  cm  the  dOth  March 
and  1st  April  1890,  and  on  the  6th  April  their  Lord- 
ships proceeded  to  judgment 
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LardWynford  (n^tter  stating  the  nature  and  circum-       is  so. 
stances  of  the  case  and  the  result  of  the  proceedings    ^LtARDic* 
below :) — In  giving  my  opinion  on  this  case,  I  have       ""^ 
endeavoured  as  much  as  possible  to  forp^et  that  I  am  an         v. 
English  Judge,  and  to  consider  myself  as  sitting  in  a    »»»»*"<>*• 
Scottiah  Court  to  administer  the  law  of  which  the  people  6thAprii\'83o. 
of  Scotland  have  been  so  jealous,  and  for  which  they  so 
zealously  contended,  and  the  possession  of  which  has 
been  so  solemnly  secured  to  them  by  the  Act  of  Union. 
The  fmmmons  which  forms  the  foundation  of  this  action 
raises  two  questions :  first,  whether  the  interlocutor  of 
relevancy  was  correct;  and,  secondly,  whether  the 
verdict  of  the  jury  was  right.    The  summons  com- 
mences -thus : — **  Whereas  it  is  meant  and  humbly 
'^  shown  to  us,  by  our  lovite  John  Robertson,  shoe- 
^'  maker,  *  at  BaMcraigs,  parish  of  Fetteresso,  near 
^^  Stonehaven,  that  the  pursuer,  who  is  a  man  of  unim- 
''  peachable  moral  character,  lately  had  the  misfortune 
'^  to  incur  the  displeasure  of  certain  of  the  land- 
*^  holders  of  the  county  of  Kincardine,  by  the  un- 
<'  pardonable  offence  of  shooting  at  a  hare  upon  the 
'^ '  property  of  one  of  them,  and  has  been  made  the 
'^  victim  of  a  persecution  almost  unequalled  for  its 
^  rigour,  and  particularly  aggravated  by  its  circum- 
'*  stances."     I  hope  these  flights  of  imagination  will 
soon  be  banished  from  Scotch  pleading.    They  are 
highly  improper,  and  in  this  country  would  be  set 
aside  for  impertinence  at  a  heavy  expence  to  the  party 
giving  way  to  them.    The  summons  then  states  that 
the  pursuer  was  brought  before  the  magistrates  for  this 
shooting  at  a  hare,  and  that  the  gentlemen  who  presided 
were,  Gdonel  Duff,  of  Fetteresso,  Robert  Barclay 
AUardice,  of  U^,  John  fioswell,  ke. ;  and  then  it 
proceeds — '*  The  deposition  of  the  first  witness  went 
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to  prove,  not  that  the  pursuer  had  killed  the  hare  in 
question,  or  indeed  any  other  species  of  game^  but 
only  that  the  parsner  had  fired  at  the  hare.  Although, 
strictly  speaking,  this  might  be  considered  as  an 
(^ence  against  the  Game  Laws,  yet  the  pursuer,  un- 
conscious of  anything  very  heinous  in  the  crioiey 
considered  it  proper  to  avow  hia  faulty  and  throw 
*^  himself  upon  ihe  clemency  of  the  court."  To  that 
clemency  the  pursuer's  ag^t  appealed;  ud  after 
stating  this,  the  summons  proceeds :  '^  But  instead  of 
giving  effect  to  this  appeal,  the  said  Charlea  Monro 
(agent  for  the  prosecution)  answered,  and  faiseljr 
stated,  in  aggravation  of  the  offence,  that  the  pursuer 
**  was  a  notorious  poacher ;  that  upon  thifi  the  said 
Robert  Barclay  Allardice  spoke  and  delivered  himself 
as  follows  : — '  I  do  not  think  the  defender  deserves 
''  any  mercy,  as  I  am  informed  that,  besides  being 
*^  a  poacher,  he  is  a  thief,  and  has  been  knowa  to 
**  steal  bee-hives  and  leather ;  and  that  Mr.  Boswell 
*'  (his  brother  judge)  knows  this  to  be  true.'  Upon 
^*  which  the  said  John  Boswell  stated  as  follows  :--• 
*'  ^  I  cannot  say  as  to  the  bee«hives ;  but  I  was  informed 
«  (your  Lordships  see  that  they  do  not  speak  of  their 
own  knowledge,  but  only  from  information)  by 
a  respectable  farmer,  now  dead,  that  he  stole  a  quan- 
^^  tity  of  leather.'  That  after  some  discussion,  in 
**  the  course  of  which  the  said  Robert  B.  Allardice 
'^  maintained  his  right  to  comment  on  the  private 
**  character  of  the  pursuer,  he  (the  pursuer)  was  auU 
**  jedted  in  the  sum  of  90  /.,''  kc  Now  your  Lord- 
ships will  observe,  that  the  respondent's  agent  appealed 
to  the  clemency  of  the  justices  on  the  ground  of 
character ;  and  this  is  a  very  material  circumstance  in 
considering  the  question  of  malice,  for  the  question  of 
character  was  called  to  the  attention  of  the  magistrates 
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by  the  respo&deuf  6  own  ageot  I  have  thought  it  oij 
duty  to  consider  well  die  foondation  of  the  opinion 
which  I  am  now  to  state  to  your  Lordships.  You  will 
consider  in  what  situation  a  ma^strate  is  placed.  It  is 
absolutely  necessary  that  he  should  be  protected  in  the 
discharge  of  hia  duty,  and  that  he  ought  not  to  be 
responsible  in  this  manner  for  an  error  in  judgment 
For  malice  be  may,  but  then  it  must  be  malice  esta- 
blished by  evidence*  If  it  were  otherwisci  who  would 
be  a  magistrate  ?  It  is  equally  in^rtant  that  he  should 
be  protected  in  the  discharge  of  his  duty^  as  that  the 
subject  ahould  be  protected  against  oppression^  [His 
Lordship  then  reviewed  the  authorities  and  case99  and 
stated  that  the  only  cases  which  ran  on  all  fours  with 
tlie  present  were  Gibb  v.  Scatt,  reported  by  Lord 
Elehias,  and  Ldtch  v.  Fairy ^  7th  July  171 1  i  and  from 
the  whole  he.  came  to  the  ccmclusion,  that  even  the 
inferior  Judges  eould  not  be  made  responsible  in 
a  civil  action,  except  for  malice  proved.]  In  the  case 
of  Haggart  and  the  Lord  President  Hopc^  it  was 
found  that  a  Judge  was  not  responsible  in  a  civil  action 
for  words  spoken  on  the  bench ;  and  it  has  been  ar- 
gued that  th^e  is  no  distinction  between  a  supreme 
and  a  subordinate  Judge ;  but  I  conceive,  my  Lords, 
that  in  the  case  of  a  supreme  Judge  the  Courts  below 
cannot  inquire  into  the  question  pf  malice.  The  only 
remedy  is  by  application  to  this  House,  in  which  the 
Constitution  has  vested  the  power  of  compelling  the 
Judges  bdow  to  do  their  duty.  Although  the  supreme 
Judges  should  be  disposed  to  reject  this  protection  for 
themselves^  yet  the  law  will  cast  it  upon  them^  and  this 
HoHse  is  the  only  proper  tribunal  to  deal  with  them. 
This,  however,  is  the  ease  of  a  subordinate  Judge,  and 
I  thbk  he  is  liable  to  an  action  if  malice  be  clearly 
made  out;  andy  therefore,  I  think  that  the  judgment  of 
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tbe  Court  of  Session,  as  far  as  the  interlocator  of  rde- 
vancy  is  concerned,  ought  to  be  affirmed.  Then  comes 
the  second  question :  Has  the  alleged  malice  been 
proTed  ?  If  it  has  not,  the  verdict  of  the  juiy  cannot  be 
supported.  In  the  case  of  OliphofU  v.  MacneU^  the 
justice  had  called  the  pursuer,  a  preacher  of  the  Gospel, 
when  under  examination,  a  d-*-d  perjured  villain,  and 
yet  he  was  held  not  liable  because  he  had  some  reason 
to  suspect  that  the  witness  was  perjured ;  and  so  the 
defenders  in  this  case  had  some  reason  to  believe  that 
the  poacher  was  a  thief^  though  that  could  not  be 
proved.  If  the  magistrates  are  not  protected  by  law 
in  the  administration  of  their  duties,  no  man  of  pro- 
perty or  character  will  undertake  the  office.  Then,  haa 
the  malice  been  proved  ?  There  is  a  material  distinc- 
tion as  to  exceptions  between  the  old  English  statute  of 
Westminster  the  second,  and  the  late  Scotch  statute 
on  the  same  subject  By  the  former  you  are  confined 
to  the  terms  of  the  exception ;  but  tbe  latter  is  large 
enough  to  enable  you  to  look  at  the  whole  of  the 
record  and  the  circumstances.  The  Court  of  Session 
remitted  the  case  to  the  Jury  Court,  and  the  trial  pro- 
ceeded and  damages  were  given.  The  case  came 
back  again  to  the  Court  of  Session,  and  was  argued  on 
the  exceptions,  which  the  Court  disallowed,  and  tbat 
interlocutor  also  was  appealed  from.  But  I  think  that 
they  ought  to  have  been  allowed,  for  I  do  not  see  that 
there  was  any  thing  like  sufficient  evidence  of  the 
malice,  and  justice  cannot  be  done  without  sending 
this  to  a  new  trial.  The  question  is — whether  the 
conclusion  which  the  jury  came  to  was  wananted  by 
the  facts ;  and  I  have  carefully  examined  the  whole 
evidence  from  the  beginning  to  the  end»  and  could  not 
find  any  thing  to  warrant  the  conclusi<m ;  and  I  am 
Mtisfied  that  the  case  must  be  sent  to  another  jury. 
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No  one  more  values  the  assistance  which  we  derive 
from  juries  in  the  investigation  of  facts  than  I  do.  But 
the  facts  must  be  such  as  to  warrant  the  conclusion ; 
for  juries  must  not  be  allowed  to  act  in  an  arbitrary 
manner.  [His  Lordship  here  recapitulated  the  facts,  and 
marked  particularly  the  circumstance  that  the  respon-' 
dent's  character  was  brought  under  the  magistrates' 
consideration  by  his  own  agent.]  In  all  this  I  cannot 
find  a  scintilia  of  proof  that  can  warrant  the  conclusion* 
of  malice.  The  words  were  pertinent  to  the  matter 
under  the  magisferate's  consideration.  If  the  words 
were  not  pertinent,  malice  may  perhaps  be  inferred 
froin  the  wordii  themselves,  but  the  inference  may  be 
repelled  by  t^  circumstances  under  which  the  parties 
utter hig  •  them  virere  placed,  and  then  malice  must  be 
proved  by  other  circumstances;  but  no  proof  of  the 
malice  was  here  given.  The  Lord  Chief  Commis« 
sioner  seems  manifestly  to  have  been  of  opinion  that 
that  there  was  no  evidence  of  malice,  and  I  am  glad  to 
see  that  my  old  and  excellent  friend  the  Lord  Chief 
Commissioner  Adam  still  preserves  his  faculties  in  full 
vigour.  If  malice  had  been  proved  we  could  not  have 
i^lieved  these  gentlemen ;  but  here  there  is  no  evidence 
of  malice.  I  am  glad  to  see  that  the  trial  by  jury  is  to 
be  still  further  extended  in  Scotland.  But  it  is  an  in- 
ktitution  that  must  be  regulated,  and  prevented  from 
becoming  arbitrary,  otherwise  trial  by  jury,  instead  of 
being  a  blessing,  would  become  one  of  the  most  into- 
lerable of  nuisances;  for  our  persons  and  property 
would  not  be  under  the  protection  of  law,  but  left  at 
the  discretion  and  mercy  of  an  arbitrary  and  capricious 
tribunal.  The  tribunal  is  the  best  assistant  under 
Heaven  in  the  investigation  of  facts,  when  under 
proper  regulation,  but  without  such  regulation  it  would 
be  a  curte,  and  not  a  blessiiig«    The  magistrates  have 
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dfitieo  to  perform  which  often  render  them  unpopular 
with  a  certain  class,  and  they  cannot  perform  those 
duties  unless  they  are  protected ;  and  if  a  jury  were  to 
find  one  hundred  verdicts  against  them  without  evi^ 
dence,  these  verdicts  must  be  set  aside.  I  have  con- 
side^  die  0ase  much  at  different  tknas,  and  meditated 
upon  it,  to  see  if  I  could  find  any  thing  to  support  the 
findag  of  like  jury  in  this  instance^  but  I  have  been 
able  to  discover  nothing..  The  principle  of  such 
a  verdict  as  this,  founded  on  no  evidence,  wouM,  if 
allowed  to  pass  unquestioned,  deeply  affect  the  ad» 
ministration  oi  justice-^Hispecially  by  the  unpaid 
gisntvy  of  the  countty,  who,  although  some  attempt  to 
xm  th^vi  down,  form  one  of  the  most  valuable  daaa  of 
mtgiilrfctes  that  «ver  existed  in  any  countiy.  I  pro^ 
peae,  tJiemfore,  that  the  interiocutor  of  1887  be 
affirmed,  tod  that  of  1889  reversed ;  and  that  the 
cause  be  sent  back  again  to  be  remitted  to  another 
juiy. 

Adjudged  accordingly* 

[Qjf :— *^Whether,  as  the  Court  below  proceeded  on 
fhe  assumption  that  the  words  spoken  were  not  per- 
tinent to  the  sulgect  under  discussion,  and  Lord  Wyn- 
£prd  on  the  assumption  that  they  tpere  pertinent,  the 
difference  may  not  be  referrible,  in  some' degree^  to 
matter  of  £Etct,  rather  than  matter  of  law«««R£F.] 
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FROM   THE   COURT  OY  CHA]fCEK7    IN    IfitLAVV.  8d  April, 
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Marquis  of  Westmeath  -    -    -    Appellants         DeedTof 
Marchioness  of  Westmeath  and!  t>         ,_ .        separation 

\RespondentS.    between  hus- 
OTHERS  J  l»nd  and  wife, 

with  refer- 

Deeds  of  separation,  in  1817  and  1818,  between  Lord  and  ence  to  public 
Lady  W.  By  the  deed  of  1817  it  is  provided  that  the  ^^' 
parties  shall  continue  to  reside  together  and  colMibit  as 
husband  and  wife,  bat  that  on  the  renewal  of  dissentions 
the  sepantion  shonld  imaiediatelytake  cffieict.  'Dkfu^nm 
continue,  and  the  deed  of  1818  is  exeeated^  ythkikpr<mim 
for  an  immediate  separation^  but  Lady  W,  is  fff^fHf^ 
upon  to  allow  her  husband  to  occupy  apartmeqts  in  t)is 
same  house  with  her  till  he  can  procure  an  appointqaent 
abroad.  They  accordingly  live,  dine  and  visit  together  for 
about  a  year  after  the  execution  of  the  deed,  but  without 
cohabitation  as  husband  and  wife.  Bill  by  Lord  W.  to  set 
aside  the  deeds,  chiefly  on  the  ground  of  their  being  con- 
trary  to  public  policy,  and  the  deed  of  1817  is  declared  t6 
be  null  and  void,  reserving  the  rights  of  a  child  of  tM 
marriage,  and  no  appeal  by  Lady  W.  against  the  decree 
As  to  the  deed  of  1818  the  bill  is  retained  for  twelve 
months  in  the  usual  way,  to  give  the  parties  an  x>pportu-; 
nity  to  try  the  question  of  its  validity  at  law.  Neither  of 
the  parties  avail  themselves  of  this  opportunity,  but  Lord 
W.  appeals  against  the  decree  to  the  House  of  Lords.  The 
judgment  of  the  Court  below  affirmed,  enlarging  the  time 
of  retaining  the  bill,  so  as  to  enable  the  parties  still  to  try 

.   the  question  at  law : 

The  Lord  Chancellor  and  Lord  Eldon  being  clearly  of 
opinion  that  the  deed  of  1817,  providing  for  a  future  sepa- 
ration, could  not  be  supported ;  and  the  Lord  Chancellor 
being  decidedly  of  opmion  that,  under  the  circumstances 
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of  the  parties  living  together,  although  without  cohabitation 
as  husband  and  wife,  the  deed  of  1818  could  not  be  sus- 
tained ;  and  Lord  Eldon  being  of  the  same  opinion,  but 
more  cautiously,  and  with  an  anxiety  that  the  question 
should  still  be  tried  at  law,  with  the  record  put  into  such 
a  shape  that  it  might  be  again  brought  by  writ  of  error 
before  the  House  for  final  adjudication.  (Vide  Hindley 
Y.  Wesimeath,  6  Bam.  &  Cres.  200.) 


rose. 


Facts  of  the     QN  the  SQtU  May  1812,  the  respondent,  a  daughter 

of  the  Marquis  of  Salisbury,  intermarried  with  the  ap- 
pellant,  the  Marquis  of  Westmeath,  then  Lord  Delvio. 
The  appellant's  father  being  then  alive,  and  his  family 
estate  considerably  encumbered,  it  was  not  thought 
advisable  to  make  a  formal  setdement,  but  articles 
were  executed  by  which  the  appellant  engfaged  to 
secure  to  the  respondent  a  jointure  of  8,000  /•  a  year, 
and  to  settle  his  estates  after  his  father's  death  on  the 
issue  of  the  marriage  in  strict  settlement 

Soon  after  the  marriage  disputes  arose  between  the 
parties,  and  the  respondent  complained  of  various  aots 
of  cruelty  and  ill  usage  on  the  part  of  the  Marquis 
from  1812  till  1817»  in  the  course  of  which  year  she 
caused  it  to  be  intimated  to  the  appellant,  through 
Mr.  Sheldon,  a  bencher  of  Gray's-Inn,  and  a  friend  of 
the  Salisbury  family,  that  she  was  determined  to  apply 
to  the  Ecclesiastical  Court  for  a  divorce  and  separa- 
tion a  mensa  et  thoro.  The  appellant  was  extremely 
anxious  to  prevent  this  st^  being  taken,  and  die 
respondent,  at  the  earnest  entreaty  of  him  and  her  most 
intimate  relations  and  friends,  was  induced  to  consent 
to  continue  to  live  with  the  appellant,  on  his  engaging 
not  to  repeat  his  ill  usage  of  her,  and  to  execute  a  deed 
for  a  future  separation,  and  for  separate  maintenance 
for  the  respondent  in  case  of  a  renewal  of  cruelty  and 
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ill  usage^  and  also  securing  the  jointure,  and  the  settle-  isso. 

ment  of  the  estates  on  the  issue  of  the  marriage,  with  Marouis  of 

a  proper  provision  for  younger  children.  There  was  at  WESTHEAxn 

that  time  existing  issue  of  the  marriage  only  a  daughter,  Marchione&s 

Lady  Rosa  Nugent  Westmeath. 

Accordingly  the  deed,  bearing  date  the  17th  Decern-  Deed  of  the 
ber  1817>  was  executed  on  that  day.     It  was  made  JIJ 1817?"*" 
between  the  appellant  of  the  first  part,  the  respondent 
of  the  second  part,  and  Mr.  Sheldon  of  the  third  part. 
After  reciting  the  settlement  made  on  the  marriage,  Recitals. 
and  that  no  provision  had  yet  been  made  for  the  issue 
of  the  marriage,  it  proceeds  to  recite  that  disputes  and 
differences  had,  for  some  time  past,  existed  between 
the  appellant  and  respondent,  and  had  risen  to  such 
a  height  that  they  were  on  the  point  of  separation ; 
but,  by  the  intervention  of  mutual  friends,  the  respon* 
dent  had  agreed  to  live  and  cohabit  with  the  appellant, 
after  he  should  have  executed  this  deed :  it  recites  also, 
that  there  was  then  issue  of  the  said  marriage  one 
dauorhter  only*     The  appellant  covenants  to  convey  Appellant's 

1  i»    1  •  1  TTT'ii  covenant. 

certain  estates  to  the  use  of  the  said  William  Sheldon, 
his  executors,  &c,  for  ninety-nine  years,  with  re« 
mainder  to  the  use  of  the  Earl  of  Talbot  and  Baron 
Nugent,  as  trustees  for  two  hundred  years,  with  re- 
mainder to  the  use  of  the  appellant  for  life,  with 
remainder  to  the  use  and  intent  that  the  respondent 
might,  in  case  of  surviving  the  appellant,  receive 
a  jointure  of  3,000/.  per  annum,  with  remainder  to  the 
use  of  the  honourable  and  reverend  Gerald  Valerian 
Wellesley,  D.D.  and  the  honourable  and  reverend 
John  Talbot,  clerk,  as  trustees  for  one  thousand  years* 
remainder  for  the  benefit  of  the  issue  of  the  marriage, 
with  the  ultimate  remainder  to  the  plaintiff  in  fee. 

The  trusts  of  the  term  of  nine^-nine  years  are,  and  Trusts  de- 
it  is  declared,  that  the  respondent  bad  agreed  to  live  ^  ^'  * 
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1 S30.  witk  the  appellant,  upon  the  expi«$s  eoaditidb'  thv^  in 
Mait}ui8of  ^^®  ^  dbould  unfortttiiiKtely  happen  tkaA;  by^  t-eMwal 
WssTMEATH  of  such  disputes  Bs  had  nearly  ^^tmedaueh  8t|Mnitl6n 
MsrcfaiooesB  as  aforesaidy  the  respondent  shoaki  Aid  taottdf ''^eUi* 
Wmtheath,  polled  to  cease  to  cohabit  with  theoAppdfkaljtw;  Ike 
apart  fnm  hin,  the  said  WiUtam  ShddocL' rfm^ 
of  the  rants  and  profits,  or  hf  sale  or  mtvtgi^''l*ake 
such  aannial  sum  as  should  (ttieni  by  Ae«dfiee  t^^likiAt 
nmtaal  friends,  be  agreed  upon  as  a  propev  and  autt« 
cieat  sum  Ibr  her  separate  maJnteswinpB^  vUehiwttt  to 
be  paid  to  her  as  she  should  appoint^  alidj  i|i-  de£iak 
oft  appeiintment,  into  her  oim  hand%  iot  hercepaiste 
use.  The  appellant  agrees,  in  that  ereoMi  t^  eReoMe 
suck  aitides  of  separation  as^aMuanakwistteh'ieBaes, 
and  neeessary  far  the  security  and'  eiNpfiartii6f  •  4he 
respondent;  and  he  coveMOta  to.  pennit  dseis  dsaghter, 
and  Sttch  other  ohild  or  children  as  Ussyteight'  hacre 
between  thcKUi,  to  be  and  reside  with  fceirmalhsffj  Ihe 
respondent^  and  to  be  educated  nnder  her  oara  and 
superintendenoe.  It  is  thereby  declared,  ihatslke  .teHU 
and:  provision  thereby  agreed  to  be  madec  ape  ami  to 
become  void  by  laeam  of  any  SQbseqoenfc.  i^oon- 
ciiiatiion;  but  the  payment  is  osdy  to  be.  aMpeoded, 
and  .to  be  revived  if,  at  any  future  time^  anyfjotfaer 
sepamtion  should  unfortunately  take  places*  bat^tach 
separation,  only  to  take  place  in  case  ef  iii)HBoyor 
gross  abmie  to  the  respondeat.  The.  truali.«i)>Ae 
tevia  of  one  thoasaad  years  are.  to  nLiaetpoatDtta^for 
younger  children.  ■     \  .'^^  q    ..  •    - 

AAsr  the  execution  of  this  deed  iba  £pdrfiaa<nn- 
tinued  to  4ive  togetibep  as  nftnmndLwtftti  anditt»jdis- 
putea  still  continai&g^  the  flsspobdtetiaioBaslaa**Utl8 
ceased' toi-iCii^nbit  nvitb  »the  ^pdUa«bq^*liia>9vife,  and 
requested'*  MunShMast^to^,  tabe'Hhavprbpnr  ^at^.  for 
adivaros^     This  lai  to^tha^aonlioiiief  asMMbet>deed, 
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of  (he  '20th  May  1818,  under  circumstances  which      jsso^ 

will  be  best  described  in  Mr.  Sheldon's  deposition : —    Miux)uis  of 

"  That  in  or  about  the  latter  end  of  the  month  of  Wmtmbai. 

"  March  or  the  beginning  of  April,  181 8,  he  received  Mwchionett 

*^  a  letter  from  the  respondent,   complaining  to  the    and  others. 

'<  deponent  that  the  appellant  had  recommenced  his  Mr.  SheUkm. 

'^  illrtreatm^^it  of  her,  and  that  she  was  therefore  abso* 

"  lately  determined  never  more  to  live  or  cohabit  with 

"  him  as  his  wife,  or  to  that  effect     Deponent,  shortly 

''  after  his  having  received  the  respondent's  said  letter, 

'<  came  up  to  London,  and  had  repeated  communica- 

'^  tions  with  the  appellant,  upon  the  subject  of  such 

'*  the  respondent's  determination ;  upon  which  occa- 

'^  sions  deponent  unreservedly  informed  the  appellant, 

*^  that  the  respondent  was  so  provoked  and  indignant 

**  at  the  renewal  of  his  former  cruel  and  outrageous 

^'  conduct  towards  her,  that  she  was  determined  to 

'*  commence  a  suit,  in  the  proper  Court  in  Doctors' 

^^  Commonsi  for  a  divorce.     The  appellant  repeatedly 

^^  and  unremittingly  importuned  deponent  to  dissuade 

^^  the  respondent  from  such  a  course,  in  which  the 

'^  appellant  was  seconded  by  the  Marchioness  of  Salis* 

*^  bury  (the  mother  of  the  respondent),  who  also  en*- 

''  treated  deponent  to  the  same  effect ;  but  deponent 

*^  refused  to  comply  with  such  their  desire,  the  depo- 

''  nent  well  knowing  (of  which  he  informed   Lady 

'^  Salisbury  and  the  appellant)  that  the  respondent's 

<<  determination  was  taken  never  again  to  put  herself 

*'  in  the  power  of  the  appellant,  who  had  so  cruelly 

**  treated  her  after  she  had,  at  the  solicitation  of  depo- 

'*  nent,  then  acting  on  the  earnest  solicitation  and 

''  entreaties  of  Lady  Salisbury  and  the  appellant,  in 

*'  the  preceding  month  of  December,  become  recon- 

^'  ciled  to  and  continued  to  cohabit  with  him.    That 

^  deponent  at  length  yielded  to  the  importunities  of 
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<<  the  appellant  and  Lady  Salisbury ;  and  from  himself 
^'  and  without  any  direction  from  the  respondent  so  to 
do  (for  she  was  utterly  averse  to  it),  suggested  to  the 
appellant,  that  the  only  possible  way  in  which,  the 
exposure  and  publicity  that  would  attend  the.  sukiu 
the  Spiritual  Court  for  a  divorce  could  be  avo^oe^y 
**  would  be,  that  of  the  appellant's  executiog  a  regujar 
<<  deed  of  total  and  absolute  separation  betvdan  him 
**  and  the  respondent,  and  thereby  securing  a  suitable 
provision,  by  way  of  separate  maintenancei  to  the 
respondent,  and  covenanting  to  permit  her  to  live 
separate  and  apart  from  him,  with  all  ^ch  chases 
as  are  usually  inserted  in  deeds  of  that  uBiw^.i  to 
which  suggestion  of  the  depon^it  the  appellant 
having  acceded  (he  having  no  other  aher^fttlve), 
and  the  respondent  having  been  prevailed  upim  to 
consent,  and  the  appellant  giving  deponent  direclioBS 
to  prepare  the  necessary  deed  of  separation,  d^K>* 
nent,  in  like  manner  as  he  had  done  upon  the  pre- 
paration of  the  former  deed,  in  the  preceding  month 
of  December,  entreated  the  appellant  to  call  in  and 
*^  consult  with  his  own  solicitors  and  counsel ;  depo- 
nent observing,  that  it  was  very  irksome  to  deponent 
and  repugnant  to  his  feelings,  to  be  concerned  for 
both  parties,  particularly  as  deponent  considered 
himself  altogether  as  the  counsel  and  friend  of  the 
respondent  upon  the  occasion.  That  the  appellant 
thereupon  implored  this  deponent  to  undertake  the 
?*  whole  arrangement,  giving  for  reasons  hid  anxiety  to 
*'  save  appearances,  and  to  prevent  ^/a^'ia3  repeatedly 
'*  urged  to  him  by  the  appellant  aq d  Lady  .^c^ishury. 
That  having  yielded  to  the  entreatiea  of  Lo^X  ^^lis- 
bury  and  the  appellant,  deponent  accordin^j  pre- 
*'  pared  the  deed  of  separation,  and  th^  san^e  was 
**  executed  on  the  20th  day  of  May  1818.'* 
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After  the  executkm  of  this  deed  of  the  20th  May  ^  ^  ^^o.^ 

I8I89  the  appellant  desired  to  have  a  copy  of  it,  and  it  Marquis  of 

wassent  to  a  stationer's  for  that  purpose,  and  there  the  Westkeath 

aiypellaiif  gfot  hold  of  the  oriennal  and  half-finished  Marchioness 

P  o  Westmratic 

copy,'  atia  destt^^ed  them  both.     Mr.  Sheldon,  who    and  others. 
was  then  out  of  town,  was  informed  of  this  by  his  clerk, 
and  fa«  thus  describes  what  followed : 

"  Tbtt  oh  the  receipt  of  his  clerk's  letter  he  wrote  to  Mr.  Sheldon. 
**  the  appellant,  observing  on  the  impropriety  of  his 
"  condodt ;  and  the  depoiient  received  a  letter  from 
**  the  appellant  in  reply  thereto,  in  which  the  appel- 
**  la;iit  expressed  his  concern  and  sorrow  for  what  be 
"  had  done,  and  his  wishes  to  execute  another  deed  to 
"  the  same  effect.  That  the  deponent,  in  the  month  of 
^*  July  following  returned   to  London,  and   having 
*•  written  to  Henry  Widman  Wood,  the  intimate  friend 
**  and  adviser  of  the  appellant,  and  Mr.  Wood  having 
''  thereupon  come  up  to  London  to  meet  the  deponent, 
"  he  (Mr.  Wood),  in  some  short  time  after,  informed 
"  the  deponent  to  the  effect  that  he  had  received  a 
''  letter  from  the  appellant,  addressed  to  him  from 
^^  Beaumaris,  to  the  best  of  the  deponenf  s  recollection, 
*'  informing  him  that  the  appellant  would  remain  at 
**  Beaumaris  until  the  deed  to  be  executed  by  him,  in 
"  place  of  the  deed  which  he  had  destroyed,  should 
be  prepared  for  his  signature.    That  the  appellant, 
on  of  about  the  2d  day  of  August  following,  came 
''  up  to  London,  and  a  meeting  having,  in  a  day  or 
"  two  ^ftenvards,  taken  place  between  the  deponent, 
'*  the  appellant,  and  Mt.  Wood,  at  the  appellant's 
*^  residence  in  Stt^tford-place,  London,  the  appellant 
^  (by  whom  the  conversation  upon  the  subject  of  the 
**  losa  or  destruction  of  the  said  deed  was  then  opened) 
^'  expressed  gre^t  concern  at  having  destroyed  it  as 
*^  he  had  done,  .and  declared  that  it  was  his  wish  to 
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'*  restore  the  provisions  of  that  deed  by  the  execution 
"  of  another  deed  of  complete,  final  and  positive  sepa- 
ration, with  a  separate  maintenance  for  the  respon- 
dent, and  all  the  usual  clauses  in  such  deeds ;  upon 
which,  this  deponent  earnestly  requested  that  he 
would  employ  a  solicitor  and  counsel  on  his  behalf* 
deponent  at  the  same  time  particularly  recdtnmehd- 
ing  to  him  to  employ  the  said  Messrs.  Brooks,  Wil- 
liams and  Powell,  which  the  appellant  most  posi- 
tively refused  to  do  ;  professing,  as  he  had  done  upon 
*'  the  two  former  occasions,  his  entire  confidence  in 
*'  this  deponent,  and  expressing,  as  he  had  also  on 
"  former  occasions  done,  his  wish  that  what  was  going 
forward  might  be  concealed  from  the  public,  to  save 
appearances  and  prevent  Sclatf  and  at  the  same  time 
earnestly  entreating  this  deponent  to  prepare  such 
deed,  which,  however,  this  deponent  absolutely 
"  refused  to  do ;  but  this  deponent  observed,  that  the 
•*  draft  of  the  deed  should  be  prepared  by  Messrs. 
Barrett,  Talbot  and  Turville,  solicitors,  whom  this 
deponent  would  recommend  the  respondent  to  em- 
ploy for  that  purpose.  TTiat  the  appellant  then 
requested  this  deponent  to  give  instructibns  to  the 
said  Barrett,  Talbot  and  Turville,  to  prepare  the 
**  draft  of  a  regular  deed,  in  lieu  of  the  deed  oftjove- 
nants,  of  the  20th  day  of  May  1818,  which  he;  the 
appellant,  had  destroyed,  and  agreeable  to  the  pro- 
^^  visions  and  covenants  of  the  said  last-mentioned 
"  deed.  That  the  deponent  having,  accorditf^y,  given 
''  instructions  to  the  said  Messrs.  Barrett,  T^ftidt  and 
Turville,  and  they  having  prepared  the  salA'tlraft^ 
the  deponent  and  Mr*  Wood,  accompani^  by' Mr. 
Talbot,  who  brought  with  him  the  draft  wliich^had 
been  prepared  of  the  said  deed,  met  tfae'appellaiit  at 
his  Lordship's  house  in  Stratford-place.     That  Mr. 
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'*  Talbot,  or  his  clerk,  having  begun  to  read  over  the       isso. 
.'*  said  draft,  the  appellant  first  objected  to  its  being    ^^[ji^^^JT^f 
**  recited  therein  that  he  and   the    respondent  had   Westmeath 
^j^f  putue^lly  agreed    to  separate,  observing  that   the  Marchioness 
f  ^  :appe}lant  did  not  wish  it ;  to  which  this  deponent  Y„d  o'JheT 
.  xepU^i  that  the  respondent  not  only  requested,  but 
insisted  upon  such  separation ;  but  this  deponent  at 
'^'.'the  same  time  consented  that,   instead  thereof,  it 
.*f  should  recite  that  the  same  took  place  at  the  request 
. .  **  of  the  respondent,  or  to  that  or  the  like  effect.    That 
^   "  when,  in  the  reading  of  the  said  draft,  they  came  to 
..  "  the  clause  whereby  the  respondent's  brother.  Lord 
Crwboume,  now  the  Marquis  of  Salisbury,  cove- 
Uiant^d  to  indemnify  the  appellant  against  any  debts 
which  the  respondent  might  contract,  the  appellant 
[  V.  ,oly,^ct^d  to  any  such  clause,  and  insisted  upon  its 
^'.  beiqg  erased,  because,  as  he  said,  he  was  convinced 
of  the  prudence  and  economy  of  his  wife,  and  that 
she  would  contract  no  debts,  declaring  that,  there- 
.  .^*  fore,  he  would  not  suffer  any  such  clause  to  remain 
..n*  iu  the,  deed.     That  such  alterations  having  been 
t  ^^  nia^e  in  the  draft  of  the  said  deed,  and  the  parties 
,^**  .h^i^i'^ing  thereupon  separated,  the  same  was  engrossed, 
f-  and)  was  shortly  afterwards  executed,  upon  the  10th 
d9y  of  August  in  the  said  year  1818.     That  the  said 
.  ^'  deed  of  the  .20th  of  May  1818  was,  to  the  best  of 
.  '^ ,  this  depqnent's  knowledge,  recollection  and  belief, 
.  ^f,  of  the  t^nor,  import  and  effect  already  stated  by  the 
^  V .  deponent,,  being  a  deed  of  total  and  immediate 
h  'f  ^ep^ioflu" 

r,,  ,  iTbfiijde^dt  although  it  was  executed  under  the  cir- 

r  f;iQQ(i3twcQs  which  have  b^n  before  stated^  in  August, 

f  l^a^^atfBd.Q^ithe  SOth  of  May  pr^c^ding,  in  order  as 

u  vfff]}(  (tpj;9prresppn|d  m^h  fti;^t  d^^e^,  w^hi.ch  h^d  been  de- 

iRtrpyed,  as  tht^t  H  wigHth^  WLQie  nearly  bear  relation 
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1830.       to  the  period  at  which  the  actual  separation  had  taken 

Marquis  of    place  between  the  appellant  and  the  respoodeqt,  and 

Westmeath    ^^  particular  day  of  its  date  was  fixed  by  the  appellant 

Marchioness   for  his  own  Convenience,  with  refereiice  to  the  period 

and  others.    &t  wbjch  his  rents  were  payable. 

Deed  of  the         The  last-mentioncd  deed  is  made  between  tiue  ap« 

i8i8.  ^^        pellant  and    the    respondent  of  the  one  part,   and 

Viscount  Cranbourne,  now  Marquis  of  Salisbury,  and 
Henry  Widman  Wood,  esq.  of  the  other  part  Ait^r 
reciting  that  the  appellant  had,  at  the  instance  and  sole 
desire  of  the  respoudent,  agreed  to  live  separate  and 
apart  from  her,  and  to  allow  to  her,  during  their  joint 
lives,  a  separate  maintenance  for  her  and  her  child  or 
children,  the  appellant  devises  the  lands,  &c.  tlkerein 
mentioned,  to  the  trustees,  their  executors,  &c,  for 
ninety-nine  years,  if  the  appellant  and  respondent 
should  so  long  live ;  upon  trust  out  of  the  rents  and 
profits,  or  by  sale  or  mortgage,  to  raise  1,300  /•  per 
annum,  and  after  six  years  an  additional  sum  of  300  /. 
per  annum,  to  be  paid  as  the  respondent  should  appoint, 
and  in  default  of  appointment  into  her  own  hands,  for 
her  separate  use,  and  subject  thereto  in  trust  for  the 
appellant.  The  300  /.  per  annum  was  to  be  raised  for 
the  maintenance  of  their  daughter,  and  of  the  child  of 
which  the  respondent  was  enceinte ;  if  one  of  the  chil- 
dren died,  250/.  only  was  to  be  raised,  which  was  to 
cease  in  case  of  the  death  of  both.  The  deed  con- 
tained covenants,  on  the  part  of  the  appellant,  for 
payment  of  the  1,300/.  and  900/.  per  annum  to  the 
trustees,  and  that  he  would  not  intermeddle  with  the 
monies  to  come  to  the  hands  of  the  respondent  by  virtue 
thereof.  That  she  should  have  power,  by  deed  or  will» 
to  dispose  of  the  arrears  and  savings  of  the  annual 
payments  as  well  as  of  her  jewels,  and  whatever  other 
personal  property  she  may  acquirci  or    which  may 
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devolte  upon  her.  The  appellant  also  covenants  that 
the  respondent  may,  notwithstanding  her  coverture,  live 
separate  and  apart  from  the  appellant  as  if  she  were 
sole  and  unmarried,  and  that  she  shall  from  thenceforth 
be  freed  and  discharged  from  the  power,  command, 
restrsunt,  control,  authority  and  government  of  the 
appellant,  and  may  live  and  reside  in  such  place  and 
places,  and  in  such  manner  as  to  her  shall  from  time  to 
time  seem  meet ;  and  that  he  will  not  molest  or  disturb 
her  in  her  manner  of  living,  or  require  by  any  manner 
or  means  whatever,  either  by  ecclesiastical  censures,  or 
by  taking  out  any  process,  or  by  commencing  or  insti- 
tuting any  suit  whatever,  compel  the  respondent  to 
cohabit  or  live  with  him ;  and  that  he  would  not  for 
that  purpose  or  otherwise  use  any  violence  or  restraint 
to  her  person,  or  sue  or  molest  any  person  or  persons  for 
harbouring  or  entertaining  her,  but  that  she  might  in 
all  things  live  as  if  she  were  sole  and  unmarried. 

After  the  execution  of  this  deed  of  the  30th  May 
1818,  the  appellant's  house  in  Stratford*place  was 
given  up  to  the  respondent,  but  she  was  prevailed  upon 
to  allow  the  appellant  to  occupy  separate  apartments 
in  it  till  he  could  procure  an  appointment  abroad,  but 
no  cohabitation  took  place  between  them  as  husband 
and  wife,  although  they  sometimes  dined  and  visited 
together.  As  this  permission  was  a  fact  most  mate- 
rially connected  with  the  question  as  to  the  validity  of 
the  deed,  the  circumstances  under  which  it  was-  given 
are  thus  set  forth,  as  stated  in  the  evidence  of  Mr. 
Sheldon ; 

"  That  the  appellant  resided  in  Stratford-place,  Ox-  Mr.  Sheldon. 
ford-street,  London,  at  the  respective  times  of  the 
execution  of  the  said  deeds  of  the  @Oth  and  80th  days 
of  May  1818;  and  that  the  said  deed  of  the  20th 
of  May  aforesaid  was  executed  in  pursuance  of  an 
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laso.  "  agreeu^ent  for  an  ahsol^t^  .^pf^tjlQii  from  th^pce* 
wlJ^^f  "forth  to  take  place  betw.eeji  t^e  j$aid  ^^ppel^jUaad 
Westmamk  s*  respwdexit,  and  wbicU  did;  tak^  .p}?^cie  af^prdU^gij 
MarcbioDfiM  ^'  as  to  any  connection  or  cohat^it^itfan..  4{t.fM^qaiid 

^"oiLero"  "  ^^^^  *^^  **  ^^  agreed  the  hn^^e  sbonJdi ^iflaoe- 
*'  forth  be  the  property  of  the  reapondent,  aotwitk- 
'^  at^^ing  that  no  actual  assigaineiit  tookrTplaoer  That 
"  the  appellant  and  respondent  had  not,  at  the  time  of 
*'  the  execution  of  the  said  deeds,  or  of  eilbep  of  ;^eiD, 
<<  becoiDie  reconciled,  neither  did  they  cohabit  together 
**  as  husband  and  wife,  but  resided  in  the  siaime^hoasey 
**  occupying  different  apartments  therein;  ani4(iti  was 
^'  at  the  earnest  request  and  unrmnitting  eni^i^Ati^  t>f 
Lady  Salisbury  and  the  appellant,  that  this  deptH^CBt 
and  the  said  Henry  Widman  Wood  united  with  them 
in  their  entreaties  to  the  respondent  ta  ^gj^icnt 
thereto.  That  on  the  10th  of  August,-  being,  the 
day  on  which  the  deed  dated  the  30th  of  May  was 
executed,  the  same  agreement  existed;  and' it.  was 
then  more  fully  settled  and  understood  that  the  said 
house  in  Stratford-place,  and  every  thing  bclodging 
'*  to  the  respondent,  should  be  the  property  of  the 
respondent  (the  appellants  own  private  propetty,  in 
any  furniture,  books,  &c.  therein  excepted),  notwith- 
standing that,  in  order  to  save  appearances  and  pre- 
''  vent  iclat,  no  assignment  by  deed  was  made  diereof. 
And  in  pursuance  of  such  agreement,  the  respeiideiit 
actually  let  the  house  to  Colonel  Strutt,  at  an  ad* 
'^  vanced  rent,  and  took  a  house  in  BoUon-stMet  in  her 
'5  own  name;  and  in  that  house,  as  theretofore  in 
^ ''  Stratford-place,  the  appellant  was,  at  the  said  earaest 
•*  entreaties  of  both  Lady  Sali^lHuy  and  appeHunt,  and 
*•  of  deponent  and  Mr^  Wood,  ^Uowedlbf  v'imiled 
<'  time,  and  until  he  could  accommpdate^  hia»elf  by 
^'  obtaining  a  government  abroad^  or  getting  on  full- pay 
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**  in  some  regiment  abroad,  to  have  a  separate  sitting-       isso. 
••  room,  A  sepai^te  bed-room,  and  iei  chamber  for  his   Maniuisof 
"  serratft-;  bnt  undier  the  express  condition,  that  such   W)ffiTi«ATH 
^  penfflssion  'fehbttld  not,  in  any  shape,  impeach  the  Marchion«tft 
•*  deedbf  Sepftfation  of  the  30th  of  May  1818,  or  be   lifS^' 
"*  d'^§tfied'<rt  tidiistrued  to  imply  that  any  reconciliation 
"'had  tttken  ordid  take  place  between  the  appellant 
•*  and  the  respondent.    And  that  the  appellant  and  re- 
•'^  spdndent  were  not  at  that  time,  and  hare  never  teen 
**  reconciled  since  the  execution  of  the  said  deed  of  the 
••-^«Oth  day  of  May  1818 ;  and  on  the  14th  November 
'•*  1818;  the  respondent  gave  birth   to  a  son.     In 
•* '  Jtotiairy  1819,  she  under-let  the  house  in  Stratford- 
^*  pliElde, 'and  removed  to    a  house  in    Boltori-street, 
♦*  ^h6re  also  the  appellant  occupied  separate  apart- 
**  ments  till  the  14kh  June  1819f  when  the  respondent, 
owing  to  renewed  acts  of  violence  on  the  part  of  the 
appellant,  abandoned  the  house,  and  went  to  reside 
•*  at  the  house  of  Mr.  Wood  in  Clarges-street,  and 
**^  committed  the  care  of  her  children  to  her  mother.*' 
^     On  the  15th  of  June  1819,  the  appellant  filed  a  bill  P'^lj^^ 
in  the  Court  of  Chancery  in  England,  alleging  that  i  Jac.  lat.' 
the  execution  of  the  deeds  before  stated  was  obtained 
by  means  of  false  representations,  and  by  an  undue 
advantage  having  been  taken  of  his  feelings ;   and  he 
thereby  prayed  that  the  deeds  might  be  delivered  up 
to  him,  to  be  cancelled,  or  that  so  much  of  them  as 
.provided  for  the  separate  maintenance  of  the  respon- 
dent and'  her  children  might  be  declared  to  be  void ; 
and  that  in  the  mean  time  the  trustees  might  be 
restrained  fr6iii  proceeding  to  raise  the  separate  allow- 
ance of  the  re^pdfident,  under  the  powers  given  to 
them  l^  th^  deeds  for  that  purpose.    The  injunction 
was  obtained  until  thief  answers  were  filed  ;  and  upon 
their  being  pdt  in,  and  a  motion^  being  made  to  dissolve 


At 
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isso.       the  injunction,  the  whole  merits  of  the  cause  were  dis- 
^  "^'^^    cussed.    Lord  Eldon,  the  then  Lord  Chancellor,  after 
Weiticsath   hearing  Counsel  on  all  sides  at  great  length,  and  ex- 
MMchioiiess   ^mining  the  nature  of  the  deeds,  and  the  circumstances 
wuTMfiATH    under  which  they  were  executed,  said — ••  The  bill  is 
'^  by  Lord  Westmeath,  to  have  the  deeds  delivered  up ; 
"  and  the  question  is,  whether  they  ought  to  be  set 
^^  aside  upon  grounds  of  public  policy.     On  looking 
'^  into  the  cases  on  this  subject,  which  are  extremdy 
*'  well   collected  by  Mr.  Roper,  I   perceive  that  it 
^'  seems  to  have  struck    every  one  as  extraordioary 
'*  that  such  deeds  should  ever  have  been  supported. 
^^  The  law  has  imposed  upon  husband  and  wife  duties 
*'  of  the  most  sacred  nature,  which  one  would  have 
*'  supposed  that  no  Court  would  allow  them  to  engage 
^'  not  to  observe.     But  there  are  many  cases,  partica- 
*^  larly  since  that  in  the  first  volume  of  Burrows  (/2« 
**  v.  Mead  J  p.  542),  breaking  in  upon  the  principle. 
**  The  Court  of  Eixchequer  Chamber,  in  the  year  1819% 
**  held  that  a  deed  could  not  be  made  providing  for 
"  a  future  separation  (Titley  v.  Durante  7  Price,  577; 
**  Hobbs  V.  HtdU  1  Cox,  445).    There  are  oAer  cases 
'*  to  be  found,  which  seem  to  intimate  that  if  the  con- 
*'  duct  of  the  husband  has  been  such  that  the  wife, 
^*  applying  to  Ae  Ecclesiastical  Court  for  a  divorce 
''  and  alimony,  would  have  succeeded,  a  deed  of  sepa- 
'^  ration  might  be  supported  on  that  ground.    la 
^'  a  case  in  8  James's  Reports  {Nunn  v.  WiUmaref 
*'  p.  527),  Lord  Kenyon  seems  to  bold  that  opioioo, 
'^  intimating  that  if,  in  such  a  case,  an  estate  was 
*'  vested  in  trustees  for  the  wife,  to  enable  her  to  live* 
<<  separate,  that  would  be  supported,  and  a  Court  of 
^*  Equity  would  administer  the  trust   There  have  also 
**  teen  many  cases  (Stephens  v.  Olive  and  others) 
*'  where  it  hits  been  held  that,  where  there  was  a  co- 
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'^  venaat  to  indemnify  the  husband,  that  consideration       isso. 
"  would  support  the  d^ed.  m^^r 

"  In  this  case,  if  either  of  the  instruments  in  ques-  Westmeath 
'^  tioi;!^  be  void  on  grounds  of  policy^  it  seems  to  me  Marchioness 
**  thfkt  they  must  be  void  at  law  as  well  as  in  equity,  ^j^hert? 
^nd  there  is  no  reason  why  it  should  not  be  tried  at 
law.  Tba,t  might  be  done  by  a  case ;  but^  on  the 
part  of  Lady  Westmeftth^  it  is  argued  that  an  in- 
*'  l^pcUou  ought  not  to  be  granted,  but  that  sh^  should 
bQ.I/eft  at  liberty  to  distrain;  and  my  opinion  i^,  that 
if  ^i;iy  action  can  be  maintained  upon  these  deeds, 
'Si  cannot  prevent  it,  unless  I  could,  at  the  hearing, 
order  the  deeds  to  be  delivered  up  on  the  other 
grounds.  The  conclusion  I  come  to  is,  that  though 
I  might  have  decided  differently  if  J  had  been  one 
"  of  the  common-law  Judges  formerly,  yet  that  it  is 
'*  impossible  for  me  now,  to  take  upon  myself  to  say 
*^  that  those  deeds  are  not  good  at  law.  7he  parties 
<^  .npay  therefore  try  the  question  in  such  manner  as 
they  may  be  advised,  with  liberty  to  apply.  I  cannot 
direct  a  case;  for  looking  at  all  the  decisions  it 
^'.  seems  to  me  that  no  case  can  bring  the  question 
prppwly  before  the  Court,  without  its  containing 
^d;;ni§^ion;3,  with  reference  to  conduct,  which  it  would 
*'  be  most  improper  to  expect." 

No  further  proceedings  were  taken  in  that  suit,  and 
the  bill  yras  dismissed  for  want  of  prosecution. 

In  March  1821  the  appellant  had  the  child  Lady 
RQsa  Nugent  delivered  up  to  him  by  order  of  the 
Court  of  Common  Fleas*  The  other  child  had  died 
before. 

In  April  1821  the  appellant  instituted  a  suit  in  the  Suit  in  the 
Consisjborial  Court  of  the  Bishop  of  Landon^  for  a  res-  courttT*^ 
titution  of  conjugal  rights^  to  which  the  respondent 
plead^j  and  prayed  for  a  sentence  of  divorce  by 
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18S0.       peaawB  <rf  cr«elty  and  of  adul^ry  coniDiittpd  by  tke 


Marqubof 


WBSTMttTH .  aoca  of  the  pespoodeat  for.  s^par,^^  ^i»^iij;tej^fg(M;p,  the 
M.rchioiiess=teU8t€e«.  distrained  some  c^l^  ,fifi  flrffpstftgd{|t^,ifp- 
!STtw  P^^*  km^  mrits  of  rejJievi%,^t.fJj|ji  ^9^115^ 

Suit  ill  tbf  C^  or.^about  the  3d  September  18^3^^^  fp^^lUnt 

Ireland^ '"    filed,  t^  WU  in  the  Court  of  Chancery  ii^  ^l&l;^^9  out 

.  of  \^hi€h  this  appeal  rose  ;  and  aft^  a  staleo^t  pJTi^ir- 

'cuiWtaQces,  charged  that  he  executed  tb^  4^4^  of 

1817  and  1818  under  improper  influence^.l^rig<K>- 
iftnqe  q£  their  legal  effect ;  and  he  also^jthaig)^^ .  tJj^t 
mhatqvtept  to  the  execution  of  tl^  l^^^r^^fe^^J^Q.jafid 
the  .rQs|K>ndent  had  lived  and  Qoh^hiff^^d^l^jC^e^j^^ 

hu^an^^and^wife;  andthe  bill  pii^jpd^rtW^ftfc^^^ 
Jpifgfca;;b^  8ist;aside,  and  delivered  ,uiit9^tl|f^aj5^an|^  to 
b^;  capceUed;  or,  if  the  Court  should  ^p,,9J5:(?R!i?f'?° 
that  atx^y  ojnght  not  to  be  wholly  set  aside,  ^fp  ^?^'f^ 
mu<^  tber^  as  lends  to  make  a  proipsi^ii  ^^x  th|e  ae- 
paration  and  separate  maintenance  of  the  [r^poiid^t, 
and  to.  provide  for  the  maintenance ,  and  .^di^jfaugp  of 
the  appellant's  children,  independently  of  Jf|sj;ontjp^I, 
,,may  be  declared  to  be  void ;  the  appellaint  i^eq^  to 
live  vith  and  maintain  his  wife,  and  to.m9.i;it^jp  s^d 
educate  his  children  in  a  suitable  manne;*.  .:Q^fT^^  -^^^ 
.Court,  should  think  an  issue  necessary  .to.  tr^^  the  vali- 
.  dity  of  th^  said  deeds,  an  issue  i;D^hf  ^e  .djre.cted  Ijy 
one  action  only,  and  that  the  s^p  n^l^(  ^^t^^ 
forthwith;  and,  in  the  mean  tim^  ^t  ]^||tr^;i§t^ 
might  be . restrained  from  selling;, the  ^ca^^and^ creeps 
distrfiined  by  them^  and  that  the,  p^jj^ii;  ^^<f^d?pts 
might  be  restrained  fr(^q,  suing,  JjjQ^fapj^fji\f,j|t  law 
upop  any  of  fif^e  cowcn^t^far^agreen^ent^^^Cj^t^^^     in 

. ,  JP^ndingthfi  pwpp^iBgs  in  .thia,pan.se^  ^^.W^t »»  ^ 
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Consistorial  Court  was  brouglit  to  a  hearing,  and  Sir       isfo. 
Christophcfr  Robinson  Vaa  of  opinion  that  the  charge  ,  ^«^^^f 
of  acMtfery  •  pleaded  hy  th^  respondent  w^  not  fully   Vf^Mmmkn 
jirovedi'Aiid  that  ^otigh  the  charge  of  wiiefey  hstdvMwtWoiiM 
been  pr6Vea,'«he  effect  was  taken  away  by-  4  »^>^'  :^JS^ 
quent  condonation,  after  which  therfe  was  no^sufilei^ht  Omsistomi 
p^(rfrf  a^tettyV  and  that  as  the  respondent  wtis- not  ^^ 
entftledtdf  a 'sentence  of  separation,  the  law  *ncf#' do 
oth^r  cotrrsfe  than  a  return  to  cohabitation.     FroWthls 
sentence  the  r^pondent  lodged  an  appeal  to  theOotwt 
of  A^hes  ^  -atid  on  the  29th  January  18fi7,  Sir  John  ^^^ 
NichbH,  after  pronouncing  an  elaborate  judgment, 
reversed  the  sentence,  and  declared  that  Lady  West- 
meatfr  had'  sufficiently  proved  the  charge  of  chielty, 
and  thfili  ^ere  was  no  such  condonation  a^  te>  destrby 
th^' efey^  of  it,' and  that  she  was  therefore  erititied  to 
a  ^eiitence  of  separation  from  bed  and  board  As  priiy^d. 
FfoM  ihis  sentence,  which,  as  an  act  of  CoUrt,  was 
dated  ihe  7th  February  1827,  Lord  Westmeath  entered 
an  aptifeal-  to  the  Court  of  Delegates.  *. 

In'^hfe  frish  Chancery  suit,  after  answers  by  Lady 
Westmeath  denying  the  cohabitation,  and  by  the  other 
parties  to  the  deeds,  and  witnesses  examined  at  great 
length  as  to  the  charges  of  cruelty,  and  all  the 
circumstances  under  which  the  deeds  were  made — 
the  cause  came  on  to  be  heard  before  the  late  Lord 
Chancellor  of  Ireland  (Lord  Manners),  on  the  7th  of 
March  1827,  and  was  further  heard  on  the  12th, 
13th,  l4th  and  15th  of  March ;  and  was  argued  by 
the  Cdunset  on  Wh  sides  at  great  length,  the  re. 
spondents  coiiiisel  insisting  that  Aere  wis  no  evidence 
nor  anjr^quiUble  grounds  for  Impeaching  the  viaKdity 
of  the  "deed  of  the '36th  of  May  1818 ;  and  the 
appellant's  Counsel  insisting  that  it  had  become  void 
by  reason  of  a  reconciliation  between  the  parties  subse- 


536 


CASES  IN  TtiE  HOUSE  OP  LORDS 


I830. 
Mafi)W8  of 

WSSTKBATR 
V, 

WtarfUtkrn 


Decree,  ]5tli 
March  1827. 


quent  to  its  execution.    They  therefore  urged  that 
they  wanted  the  assistance  of  Ae  Court  to  try  that 
question  at  law,  and  requested  the  Lord  Chancellor  to 
direct  an  issue.     His  Lordship  (Lord  Manners)  said, 
he  should  certainly  not  do  so.    He  was  of  opinion  that 
<he  material  questions  between  the  parties  were  in  the 
proper  train  of  being  decided  in  the  Ecclesiasticai 
Court,  the  proper  tribunal  for  that  purpose,  and  he  did 
not  see  the  advantage  of  any  other  proceeding  pcJnding 
that  suit.    If  the  Ecclesiastical  Court  should  determine 
in  favour  of  Lady  Westmeath,  the  Court  would  decree 
alimony,  and  his   Lordship  took  it  that  the   Court 
Would  decree  the  sum  in  the  deed.    He  therefore 
could  see  no  useful  purpose  for  which  the  appellant 
filed  his  bill;  and  that  in  such  a  case  the  Court  diA 
not  feel  botind  to  assist  him.     The  Lord  Chancellor, 
on  being  requested  by  the  appellant's  Counsel  to  direct 
the  respondent  to  bring  an  action,  said  furdier,  that  thi 
appellant  might  have  proceeded  in  the  replevins,  or 
brought  an  action  of  trespass.     And  on  the  appellant's 
Counsel  asking  what  they  were  to  do,  his  Lordship 
replied  **  Nothing.     You    should   never  have  come 
•*  here;  you  had  your  opportunity  in  England,  and 
^  I  am  certainly  of  opinion  that  I  should  not  assiitt 
"  you.    I  will  retain  the  bill  the  usual  time,  and  fet'thi^ 
'*  parties  bring  such  actions  as  they  may  be  advised  ^6 
''  do/'    The  appellant's  Counsel  thereupon  objecting 
that  they  co^ld  bring  no  action  if  the  trustees  did  not 
distrain,  and  that  the  question  could  not  be  raised  at 
law,  his  Lordship  replied,  "  Then  you  shotld  not  com<> 
^  plain ;  for  if  Ae  Ecelesiastkal  Court  shall  decide  fhe 
^  question  of  condonation,  I  do  not  see  any  o^er 
^  question  then  to  be  decided.'*    And  thei^n)poti  His 
L^dship  decreed,  that  the  deed  of  the  17th  of  Decem- 
ber 1817,  in  tho  pleadkigd  aitid  hereia  mendoned',  so 
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far  as  the  respondent  or  her  trottees  sought  any  redress       isso. 
under  the  aarne^  should  be  declared  to  be  null  and     icatquisof 
void,  but  without  prejudice  to  the  rights  or  claims  of  Wsstmeam 
the  defendant.  Lady  Rosa  Nugent,  thereunder.    And    MarcWopw 
further  ordered,  that  as  to  the  remainder  of  the  said    and  others. 
suit,  the  appellant's  bill  in  the  said  cause  should  be 
retained  for  twelve  months ;   and  further  Qrderedy  that 
all  the  said  parties  should  be  at  liberty  to  proceed  at 
law,  as  they  might  be  advised;  and  that  all  parties 
should  be  at  liberty  to  apply  to  the  Court  for  further 
order  or  direction. 

From  this  decree  the  appellant  appealed  to  the  Appeal. 
House  of  Loords,  for  the  following  reasons : 

1st.  Because  the  deed  of  the  17th  December  1817 
was  extorted  from  the  appellant  by  means  and  by  the 
exercise  of  influence  against  the  policy  of  the  law ; 
wherefore  it  ought  to  have  been  set  aside  altogether  as 
fraudulent  and  void. 

2d.  Because  the  said  deed  of  the  30th  of  May  1818, 
so  far  as  the  respondent,  the  Marchioness  of  West-* 
meath,  or  her  trustees,  the  said  Marquis  of  Salisbury 
and  the  said  Henry  W.  Wood,  for  her  sought  any 
benefit  under  it,  should  have  been  declared  to  be  null 
and  void ;  the  said  deed  having  been  consequential  to 
and  connected  with  the  said  deed  of  the  17th  of 
December  1817,  and  executed  under  the  impression 
that  appellant  was  bound  by  the  covenants  of  the  said 
deed  of  the  17th  December  1817. 

3d.  Because  the  said  deed  of  the  30th  of  May 
1818,  so  far  i^  same  provided  a  separate  maintenance 
for  Uie  said  Marchioness  of  Westmeath,  and  that  the 

•    .    i 

said  Marchioness  might  live  separate  and  apart  from 
.  the  appellant,  ought  to  have  been  declared  void,  as 
being  against  public  policy  and  good  morals. 
4th.  Because  the  appellant  and  the  said  Marchio- 
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189a      ness  of  Westmeath  having  oolMibited  together  from 

uHi^i^   the  30th  May  1818  to  the  said  18th  day  of  June. 

Wbstmbatb  1819,  the  said  deed  of  the  SOth  of  May  1818  was 

itecUoneM  thereby  avoided,  and  therefore  ought  to  have  been 

^S^SIiir'  decreed  to  be  null  and  void  as  ag^ntt  the  Marohioaess, 

SO  far  as  she  or  ber  said  trustees  claimed  any  beaefit 

under  it. 

5th.  Because  as  the  said  deed  of  the  30th  of  May 
1818  was  not  intended  to  be,  and  was  not  followed  by 
any  immediate  separation,  the  same  was  void  4ib  imiiop 
and  therefore  ought  to  have  been  decreed  to  be  de- 
livered up  to  the  appellant  to  be  cancelled. 

6th.  Because  the  agreement  that  the  appellant  and 
the  respondent  the  Marchioness  should  live  together  in 
the  same  house  preceded  the  execution  of  the  said  deed, 
and  continued  to  the  time  of  the  execution  thereof  winch 
agreement  ^>pellant  contends  was  in  itself  sufficient  to 
vitiate  and  avoid  said  deed. 

7th.  Because  the  said  deed  of  the  30th  of  May 
1818  was  obtained  from  the  appellant  by  undue  in- 
fluence, and  should  by  said  decree  have  been  decreed 
to  be  delivered  up  to  be  cancelled. 

8th.  That  by  the  evidence  in  the  cause,  it  was 
plainly  established  that  the  real  agreement  of  the 
parties  was  in  fact  different  fix>m  that  expressed  in  the 
said  deed,  and  was  in  substance  and  eflfect  an  agiee* 
ment  for  an  eventual  and  future  separationt  whetefore 
said  deed  should  have  been  declared  fraudulent  and 
void. 

9th.  Because  said  decree  does  not  determine  wbelber 
said  deed  of  the  SOth  of  May  be  invalid  or  not,  and 
does  not  direct  an  issue  or  an  actbn  to  try  its  tilidity; 
but  leaves  the  main  question  in  the  clause  undecided, 
and  therefore  is  improper,  and  ought  to  be  reversed. 

For  the  respondent  it  was  contraded  that  the  decree 
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ought  to  be  aftrmed,  m  fkr  as  it  related  to  the'  deed*  oi      isBo. 
IMS;  OT  these  reasonflr: '      <  .     •  :  ^  uu^d' 

'"  1st  Because  the  eaid  deed  of  the  aOth  day  of  May  -  Wwtmbath 
ISlfS'isrnot codtriify  40  sound  pdi^or  goodaorals,  fipr  MafflhteM 
tiiO'Teasoiis  m  Ae  biH^legied,^  or  for  any  odier  reaaons ;  ^^^S^^Swn!' 
noritttliMd^  btfteii  the  contrary  is  Talid  and  bi&dmg, 
similar  deeds  having  been  upheld  by  repeated  legal 
detUions  of  the  highest  authority. 

/(td«  fieeaase  there  is  no  pretence  for  alleging  that 
tbe'Eppellaat  "was  deprived  by  the  deeds  in  question 
of  ihe  socktfr  of  his  wife,  or  of  that  control  over  her 
to  which  he  was,  as  her  husband,  entitled ;  for,  <m  the 
contrary,  the  said  appellant,  prior  to  the  execution  of 
thas  oravy  other  deed,  had,  by  the  cruelty  and  violence 
i^iik>klii0h  ha  had  treated  the  respondent,  forfeited  all 
clhiaii'^o  lite  and  tx^bit  with  the  respondent,  and  to 
eaeieiae>  marital  authority  over  her ;  and  such  cruelty, 
and  the  subsequent  necessity  of  a  separation,  has  been 
eafeMialied  by  a  Court  of  competent  jurisdiction,  and 
a  senknce  of  divorce  and  separation  pronounced,  on 
the  .  ground  of  the  same  cruelty  and  violence  which 
occasioned  the  execution  uf  the  deeds. 

rAd.  Because  the  said  deeds  were  executed  by  the 
said  aqqpeOaiit  for  good  and  sufficient  considerations; 
aaidngsf  dfaeiSy  in  consideration  of  Ac  fespondent's 
foBbearing  to  saa  publicly  for  that  redress  to  which  his 
csadty  and  violence  had  entitled  her. 

4kh.  fie0uue  liie  deed  of  the  90th  May  1818  was 
not  executed  in  contemplation  of  a  separation  thereafter 
tesitadftafilai0e4*bat  in  Qi»firmation  and  ratification  of 
a$a^>9nilioii>  whiiskdiad  then  actually  taken  place,  and 
w^aibibas«Mrff  ^tnce;ceatinned,  withooi  any  suspension 
QB^ahyaiocmeiliataoaofihei^^      . 

3lki  iBeeaaieihcreia  not  the  sHghtest  tmtb  or  fouto- 
dation^for-tiiB.AppeHaM'a  al^gation  idu^  there  ever  was 
VOL.  1. — New  S.  p  p 
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1 8S0.  a  reconciliation!  or  a  suspension  of  andi  separation^ 

Marauis  of  l>6tween  the  respondent  and  himsdf ;  and  die  contrarf 

Wmtmeath  is  proved  by  the  decision  of  the  Arches  Court  of  Can- 

MarchioiMM  terbury,  and  by  every  witness,  competent  to  speak  to 

i^SIiir  *^®  f"**  ^^^  ^^  ^^^  examined  in  this  and  eveiy 
other  Court  in  whidb  the  matters  in  dispute  between 
the  parties  have  been  discussed,  and  is  coi^bmed  by  tfie 
circumstance  of  the  appellant  not  having  introduced 
any  such  allegation  in  the  bill  filed  by  him  in  the  Court 
of  Chancery  in  England)  to  set  aside  the  sttd  deeds* 

6th.  Because  the  only  attempt  which  die  appellant 
has  made  towards  establishing  the  aforesaid  allegatioDt 
has  been  by  the  evidence  of  persons  wholly  nnac* 
quainted  with  the  facts  relating  to  the  said  separation : 
and  even  such  attempt  could  not  have  been  made  but 
by  the  appdlant's  violation  of  his  engagement,  that  Ihh 
consent  to  allow  him  an  apartment  in  her  house  should 
never  be  made  use  of  to  avoid  the  separation. 

The  cause  was  heard  in  the  House  of  Lords  in  18S8, 
but  it  was  ordered  that  judgment  should  be  postponed 
till  the  result  of  the  appeal  to  the  Delegates  in  die  suit 
in  die  Ecclesiastical  Courts  should  be  known.  After- 
wards the  judgment  of  the  Arches  Court  in  favour  of 
the  divorce  was  confirmed  by  the  Delegates^  and  on  die 
Sd  April  1830  die  cause  came  on  for  judgment  in  the 
House  of  Lords. 

3d  April,  Lard  Chancellor : — This  appeal  was  fully  argued  at 

JudyiMUL       your  Lordships'  bar  in  the  course  of  a  form^  session^ 

and  it  stood  over  for  judgment  merely  because  there 
was  a  suit  between  the  Marquis  and  Marchioness  of 
Westmeath  depending  in  the  Ecclesiastical  Courts^ 
which  had  some  relation  to  this  appeal,  and  in  wliidi 
Sir  Christopher  Robinson  had  pronounced  a  judgment 
which  was  reversed  by  Sir  John  NichoU.     When  this 
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app^  WM  heard,  the  suit  in  the  Ecdetiastical  Courts       i85o. 
was  depending  before  the  Delegates,  and  it  was  thought    niarqais  of 
possible  that  their  judgment  might  affect  that  which  WEsmEATit 
was  to  be  given  on  die  appeal  by  your  Lordships,  and  Marehioness 
on  that  ground  the  case  stood  over.  ^ToA^ 

The  merits  of  the  case  were  argued  at  great  length 
at  the  bar^  but  it  is  unnecessary,  in  my  view  of  the 
case^  to  enter  into  details,  and  therefore  I  shall  state  it 
with  reference  to  one  or  two  points,  as  to  which  there 
can  be  little  doubt  or  difficulty.     The  parties  inter* 
married  in  1812,  and  disputes  and  differences  arose 
which  led  to  the  deed  of  1817*     It  is  unnecessary  to 
state  its  provisions  at  length,  and  I  mention  it  merely 
to  the  effect  of  supporting  an  observation  which  I  am 
about  to  make.    The  animosities  were  such  that  they 
parted,  but  the  Marchioness  consented  to  live  again 
with  the  Marquis,  on  condition  that,  in  case  the  dis- 
putes should  again  revive,  a  deed  of  separation  should' 
be  execnted  on  the  terms  and  the  conditions  mentioned. 
This  was  the  deed  of  1817)  and  on  the  face  of  that 
deed  it  is  contrary  to  the  policy  of  the  law  and  cannot 
be  supported ;  and  so  it  was  decided  in  the  cases  of 
Durant  v.  7i/%,  7  Price,  577»  and  Hindky  v*  fVest^' 
math,  6  Bam.  &  Cres.  200,  and  in  other  cases.    About  ^^  ^^  *®*7 
that  part  of  the  decree,  therefore,  which  declares  that 
deed  to  be  null  and  void,  there  can,  I  think,  be  no 
question. 

Then  came  the  other  deed»  dated  the  SOth  May 
1818,  but  wluch  was  executed  in  August  of  that  year. 
The  differences  had  still  continued,  and  then  this  deed 
of  separation  was  executed,  and  on  the  face  of  it  the 
same  objection  as  that  to  the  deed  in  1817  does  not 
apply.  The  Marchioness  having  threatened  to  apply 
to  the  Ecclesiastical  Courts  for  a  divorce  a  mensa  et 
(Aort),  this  deed  of  separation  was  agreed  upon  to  pre- 
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1830.       vent  £clat  and  scandal,  as  it  was  said;  and  by  that  deed 
Marquis  of    ^^^  Marchioness  had  a  separate  establishment,  but  by 
Westmeath  a    verbal   agreement  the  Marquis  and   Marchioness 
Marchioness   continued,  from  the  30th  May  1818  to  the  14th  June 
•nd^henr   ^S19>  to  reside  together  in  the  same  house.     They 
dined  together  at  the  same  table,  they  visited  together, 
and  travelled  together;  and  although  they  might  pos- 
sibly not  cohabit  as  husband  and  wife,  they  appeared 
to  the  wcMrld  as  living  together  as  husband  and  wife. 
I  am  of  opinion,  that  where  there  is  a  deed  of  sepaia- 
tion  of  this  kind,  but  with  a  verbal  stipulation  that  they 
shall  continue  to  live  in  the  same  house  together,  al* 
though  they  should  not  cohabit  as  husband  and  wife, 
the  deed  cannot  in  law  be  sustained.     The  question  on 
this  very  deed  came  under  the  consideration  of  the 
Court  of  King's  Bench,  in  an  action  entitled  Hmdl^  r. 
Westmeathj  6  Bam.  &  Cres.  200. 

The  question  there  was,  whether  Lord  Westmeafk 
was  liable  for  debts  contracted  by  his  wife  after  this 
deed  of  separation.  The  action  came  on  for  trial  in 
1828,  and  a  verdict  was  taken  for  the  plaintiff,  subject 
to  the  arbitration  of  Mr.  Alderson,  who  examined  into 
all  the  facts  of  the  case,  and  came  to  the  condosion, 
that  as  the  parties  had  agreed  to  live  together  after  the 
execution  of  that  deed,  and  did  live  together,  the  deed 
could  not  in  law  be  supported,  and  he  vacated  the 
verdict.  The  evidence  was  in  substance  the  same  as 
that  which  appeared  in  this  case ;  and  I  draw  die  same 
conclusion,  that  as  the  parties  had  agreed  to  live 
together  notwithstanding  the  execution  of  the  deed, 
that  deed  cannot  in  law  be  supported. 

Mr.  Alderson  made  his  award,  setting  forth  the  facts 
so  as  to  raise  the  question  of  law  for  the  opinion  of  the 
Court.  It  came  under  the  consideration  of  the  Court 
of  King's  Bench,  first  upon  motion  to  set  aside  the 
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award,  but  the  Court  thought  it  of  so  much  import-       1 850. 

anoe(»  that  they  ordered  it  to  be  put  iu  the  shape  of  M^^ji^Cisof 

a  special  case,  that  more  time  might  be  afforded  for  the  Westmeath 

consideration  of  the  question ;  and  in  the  result  the  Marchioness 

Court  was  unanimously  of  opinion,  that  the  circum-  andT^olhen! 
stance  of  the  parties  living  together  after  the  execution 

•of  the  deed  was  sufficient  to  impugn  it,  and  set  it  ^^  ®^  ".®*^ 

r    o  »  not  sustain 

aside  as  invalid:  and  this  decision  was  satisfactory  to  able. 
the  whole  profession.     So  I  am  of  opinion  that  this 
deed  cannot  be  sustained. 

The  only  remaining  question  then  is,  what  course 
the  House  is  to  pursue.  The  Judge  below  was  of 
opinion  that  it  was  a  question  proper  to  be  tried  at 
law,  and  therefore,  while  he  declared  the  first  deed  to 
be  null  and  void  with  the  exception  therein  mentioned, 
he  retained  the  bill  for  twelve  months,  in  order  to  give 
the  parties  an  opportunity  of  trying  the  validity  of  the 
second  at  law.  Of  this  opportunity  neither  of  the  par- 
ties availed  themselves,  and  therefore  it  may  be  best  to 
affirm  the  judgment^  and  order  the  time  for  retaining 
the  bill  to  be  enlarged,  so  as  to  allow  the  parties  still 
to  agitate  the.  question  at  law  if  they  should  think  fit. 
But  I  think  that  neither  of  the  parties  will  be  much 
disposed  to  agitate  the  question  again,  when  it  has  been 
so  solemnly  settled  at  law,  in  the  Court  of  King's 
Bench. 

The  Earl  qf  Eldon: — It  has  been  my  fate  to  have  LordEidon. 
had  a  long  experience  in  Westminster-ball»  and  I 
know  that  about  thirty  years  ago  a  doctrine  prevailed 
there  that  a  husband  and  wife  had  the  power  to  sepa- 
rate themsdves  by  deeds  of  this  kind,  almost  to  all 
intents  and  purposes.  That  doctrine  was  founded  on 
an  opinion  of  one  of  the  greatest  Judges  that  ever 
sat  in  Westminster-hall,  Lord  Mansfield ;  and  it  pre* 
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vailed  there  on  his  autihority  for  twenty  years;  for 
owing  to  the  practice  which  began  generally  to  be 
adopted  in  cases  of  difficulty,  of  turaing  them  into 
special  cases  instead  of  taking  special  verdicts^  no 
opportunity  had  occurred  of  having  the  doctrine  re- 
viewed in  a  Court  of  Error.  But  at  length  an  oppor- 
tunity did  occur ;  a  special  verdict  was  taken,  and  the 
cause  was  brought  by  writ  of  error  before  the  Exche- 
quer Chamber,  and  there  it  was  found  that  this  doc- 
trine could  not  be  supported  in  law. 

According  to  the  law  of  this  country,  marriage,  as 
far  as  concerns  the  vinculum  matrimanii,  is  indissolubla, 
and  can  only  be  dissolved  by  Act  of  Parliament  The 
contract  between  husband  and  wife  is  of  the  moat 
solemn  and  sacred  nature,  not  merely  as  regards  them- 
selves, but  with  reference  to  their  children ;  and  it  is 
by  so  much  the  more  strange  that  the  doctrine  should 
have  prevailed,  that  the  parties  might  by  agreement 
between  themselves  destroy  all  the  duties  and  obliga- 
tions of  that  important  and  sacred  contract,  not  only  as 
respected  themselves  but  their  offspring  also.  The 
opinions  on  which  the  doctrine  was  founded  were  never 
to  me  satisfactory ;  but  considering  that  it  had  been  up- 
held by  some  whom  I  was  bound  to  respect  and  even 
to  revere,  it  was  not  for  me  to  say  with  confidence  that 
I  was  not  wrong  in  that  dissatisfaction,  but  I  was 
always  most  anxious  that  the  question  should  be  brought 
under  the  review  of  this  House. 

This  certainly  is  a  question  both  of  law  and  equity, 
for  the  question  of  public  policy  both  at  law  and  in 
equity  rests  on  the  same  grounds ;  but  I  think  that  the 
opinion  of  a  Court  of  Law  ought  to  be  taken  in  the  first 
instance,  and  that  the  case  should  be  put  into  such 
a  shape  and  form  that  it  may  be  brought  before  this 
HiOjuse  by  a  writ  of  error ;  and  as  the  decree  has  lefi 
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the  question  open  and  undecided»  I  should  be  disposed       isso. 
to  send  the  case  back  again  that  the  opinion  of  a  Court    j^^^^^f 
of  Law  may  be  taken  upon  it  in  such  a  shape  that  it   Westm  kath 
may  be  brought  by  writ  of  error  into  this  House.  MareMoiiew 

As  to  the  deed  of  I8I7,  it  is  impossible  that  it  can   YndX»" 
be  supposed  for  a  moment  to  be  sustainable.    But  it  is  Deed  of  1817 
unnecessary  to  say  anything  as  to  that,  since  by  the  ^^^^^  "^^^ 
decree  of  the  Court  below  it  is  declared  to  be  null  and 
voidi  and  Lady  Westmeath  has  not  appealed  against 
ity  so  that  in  that  respect  the  decree  must  be  taken  to 
be  right.     But  there  is  one  observation  to  be  made 
upon  it,  which  is  that  the  decree  reserves  the  claims  of 
Lady  Rosa  Nugent     But  that  reservation  was  not 
sufficiently  ample,  as  the  provision  in  the  deed  was 
that  the  estates  therein  mentioned  should  be  settled  on 
the  sons  first  and  then  on  the  daughters,  in  strict  settle- 
ment, as  the  law  contemplated  that  the  parties  might 
come  together  again. 

As  to  the  deed  of  separation  of  1818,  that  raised  Deed  ofiais. 
a  question  of  very  great  importance.  In  the  Eccle- 
siastical Court,  Sir  Christopher  Robinson  was  of  opinion 
that  it  was  at  an  end  by  the  parties  living  together  after 
its  execution,  which  he  considered  as  amounting  to  a 
condonation.  Sir  John  Nicholl  was  of  opinion  that  it 
was  not  such  a  condonation  as  prevented  Lady  West- 
meath from  being  entitled  to  a  divorce  on  the  ground 
of  cruelty.  But  here  the  question  is  not  as  to  the 
cruelty,  but  as  to  the  circumstances  under  which  the  ^ 
parties  lived  together  after  the  execution  of  the  deed, 
and  whether  the  policy  of  the  law,  having  regard  to  the 
rights  of  third  parties,  does  not  destroy  an  agreement 
for  a  separation  under  such  circumstances.  I  have 
considered  the  case  anxiously,  and  if  it  has  been 
supposed  that  I  said  that  it  was  not  a  case  for  the 
Ecclesiastical  Court,  that  supposition  is  founded  on 
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mistake ;  for  on  looking  back  at  my  judicial  life,  I 
believe  it  will  be  found  that  I  have  always  struggled  to 
leave  these  cases  of  separation  as  much  as  possible  to 
the  Ecclesiastical  Courts.  What  I  meant  to  say  was^ 
that  we  were  not  to  be  concluded  by  them  as  to  the 
effect  of  a  voluntary  deed  of  this  nature. 

I  was  not  aware  that  the  Court  of  King's  B^Eich  had 
given  an  opinion  on  the  subject  The  question  may 
come  under  our  consideration  again,  but  my  present 
opinion  is  that  the  circumstances  under  which  the 
parties  lived  together  after  the  execution  of  the  deed  of 
1818  puts  an  end  to  that  deed.  I  think  it  right,  how- 
ever, that  the  parties  should  be  left  to  try  the  question 
at  law,  taking  care  to  put  the  record  in  such  a  state  that 
it  may  be  brought  here  by  writ  of  error,  and  that  at 
present  we  ought  not  finally  to  relieve  either  party. 

But  seeing  a  learned  civilian  (Doctor  Lushington) 
at  the  bar,  I  would  wish  to  ask  him  a  question :  The 
proceeding  in  the  Ecclesiastical  Court  was  commenced 
by  Lord  Westmeath,  for  restitution  of  conjugal  rights, 
and  she  pleaded  cruelty,  and  prayed  for  a  divorce  on 
that  ground,  and  also  for  alimony.  Now  I  do  not  find 
that  the  judgment  of  Sir  John  NichoU  says  anything 
about  alimony.  I  wish  therefore  to  know,  whether, 
when  there  is  a  suit  for  a  restitution  of  conjugal  rights, 
and  the  answer  is  cruelty,  and  a  prayer  for  a  divorce 
and  alimony,  whether  in  that  case  it  is  competent  to 
Lady  Westmeath  to  apply  with  effect  to  the  Ecclesi- 
astical Court  for  alimony  ? 

Doctor  Lushington  : — No  doubt  but  that  in  the  case 
supposed  alimony  would  be  decreed;  and  the  only 
reason  why  it  was  not  decreed  in  this  case  was  a  reli- 
ance on  the  provision  made  by  the  deed  of  1818,  and 
apprehension  of  the  effect  which  a  decree  of  alimony 
would  have  on  that  provision. 
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Earl  of  Eldan:^-lB  it  competent  to  her  to  apply       i830. 

^^^  ?  Marquis  of 

Doctor  Lushington : — Undoubtedly  it  is  competent.   Westmeath 
Earl  of  Eldon : — Why  then  we  have  nothing  to  do    Marchioness 
with  it,  for  Lady  Westmeath  may  go  to  the  Ecclesias-    anTo'therer 
tical  Court  instead  of  resting  on  the  deed  of  ISIS,  and 
the  consequence  is  that  our  judgment  ought  to  leave 
her  to  go  to  the  Ecclesiastical  Court;  and  if  she  gets  as 
much  there  as  she  claims  under  this  deed,  she  has  no 
occasion  to  rely  upon  it,  and  it  will  be  of  no  use  to 
Lord  Westmeath  to  contest  it :    but  if  she  cannot  get 
alimony  to  the  full  extent  of  the  provision,  I  do  not  know, 
what  other  remedy  there  is  than  to  try  the  question  at 
law.     I  shall  prepare  the  minutes  of  the  judgment,  and 
hope  to  be  able  to  submit  them  to  the  House  soon  after 
the  holidays. 
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AGREEMENT.    &fAwAXD. 

T.  C.  teBADt  for  life,  with  power  to  lease  for  31  years,  and 
M.  C.  hissoiiy  tenant  m  tail,  F«  C.  makes  a  lease  of  the 
lands  to  0.  bis  attornej,  for  three  lives,  of  which  M.  C.  b 
one.  Mm  C,  while  an  improrident  young  man,  executes  an 
agreement,  written  on  the  counterpart  of  the  lease  in  the 
hands  of  0^  by  which,  in  consideration  of  ao^,  he  confirms 
the  lease  granted  by  his  &ther,  and  engages  to  renew  it  for 
an  additional  three  lires.  The  agreement  is  dated  1749, 
and  the  first  three  lives  expire  in  1817,  and  then  the  repre- 
sentative of  O.  claims  a  rmiewal  for  other  three  lives,  pur- 
suant to  the  agreement,  and  files  his  ball  for  specific  per- 
formance. But  the  bill  dismissed;  for  the  agreement  is  of 
too  doubtful  and  suspicious  a  character  for  a  pacific  per- 
formance, and  the  time  elapsed  under  circumstances  which 
did  not  imply  acquiescence ;  and  the  judgment  aflbrmed  in 
Dom.  Proc. — Blakeney  v.  Baggotit  p.  405* 

ALLUVION.    FiW.  Sea  Coast. 

Land  imperceptibly  formed  by  alluvion  on  the  sea-shore, 
belongs  to  the  owner  of  the  adjoining  land,  and  not  to  the 
Crown. — The  King  v.  Lord  Yarborough^  p.  178. 

AMBIGUITY     JSee  Dikxctiok. 

ARBITRATOtt.     See  Award. 

ARTICLES.     See  Maraiagx. 

AWARD. 

A>  gives  bond  and  judgment  to  B.  for  balance  of  an  account ; 
£.  assigns  the  judgment  to  C. ;  submission  by  j4.  and  C, 
and  award  that  C.  is  entitled  to  the  benefit  of  the  judg- 
ment ;  and  bill  filed  by  C.  on  the  ground  of  the  award ;  ob- 
jected by  A.  that  the  judgment  was  given  to  J9.  for  a  much 
larger  sum  than  was  really  due,  and  upon  an  understanding 
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that  it  was  to  stand  only  as  a  secarity  for  what  was  actnaUy 
due;  that  the  award  had  been  made  in  his  absence,  and 
that  the  arbitrators  had  not  given  him  credit  for  several 
sums  which  he  had  paid  to  B.  on  account  of  the  judgment ; 
but  evidence  that  the  objections  of  A.  had  been  stated 
before  the  arbitrators  by  his  counsel  and  solicitors:  Decree 
that  C.  was  entitled  to  the  benefit  of  the  judgment  for  the 
whole  sum,  and  the  Decree  affirmed. — HiU  v.  Ballf  p.  164. 
Two  parties,  treating  for  a  lease,  agree  by  articles  in  writing 
that  the  amount  of  rent  shall  be  settled  by  arbitration ;  the 
arbitrators,  in  case  they  disagreed,  to  have  power  to  call  in 
a  third  party  *  and  bis  decision,  with  that  of  one  of  the  arbi- 
tratorst  to  regulate  the  rent  The  arbitrators  disagree,  and 
an  umpire  is  appomted.  He,  in  maldng  his  valuations, 
takes  inlo  account  an  agreement  made  with  himself  by  the 
lessee,  to  lay  out  a  considerable  sum  in  repairs,  which  agree- 
ment Of  obligation  the  lessor,  by  the  original  agreement 
between  Uie  parties,  has  no  power  to  enforce.  The  arbitra- 
tor for  the  lessee  agrees  to  the  valuation,  not  as  the  result 
of  his  own  judgment,  but  after  consulting  the  lessee,  and  at 
the  instigation  of  the  lessee's  wife.  The  House  of  Lords^ 
reversing  a  decision  of  the  Court  below,  held  diat,  under 
these  circumstances^  a  specific  perfi^rmance  ought  not  to  be 
granted* — Ckkkester  v.  M^Infyre^  p«  46a 

CONTRACT.    See  Marriaoe. 

A  fiither,  after  having  expressed  an  intention  of  making  a 
larger  provision  for  his  younger  children  than  he  had  before 
done,  dies  without  having  executed  the  intention.  The  son 
and  heir-ttt*law,  apprized  of  his  father's  intentions,  enters 
into  a  correspondence,  in  which  he  states  a  resolution  on  his 
part  to  make  a  further  provision  for  the  younger  members  of 
the  fitmiily.  His  sister's  allowance  being  4,000/.,  she  mar- 
ries on  the  faith  of  this  correspondence.  Held,  a  good 
marriage  settlement,  and  that  the  son  was  bound  to  pay  the 
jyoooL'^MoHtgomer^  v.  ReSfyf  p.  6a, 

COURT.    See  Jurisdiction. 

The  Spiritual  Court,  notwithstanding  the  statute  27  Geo.  3, 
c.  44,  may  take  cognizance  of  charges  of  fornication  or  in- 
continence agunst  clergymen,  even  after  the  ezpintion  of 
the  eight  months  from  the  time  of  commission,  with  a  view 
to  suspension  or  deprivation  or  other  punishment  merely  cle- 
rical.—frvf  V.  BurgoynCy  p.  115- 
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T.  G.  institutes  a  suit,  and  pending  the  proceedings^  dies, 
leaving  two  wills,  of  which  the  second  is  established ;  but 
before  the  second  is  discoyered,  the  suit  is  revived  by  the 
parties  entitled  under  the  first,  and  a  private  agreement  is 
entered  into  by  the  parties  entitled  under  the  first,  and 
R*F,G^  entitled  under  the  second,  that  the  suit  should  pro- 
ceed in  the  names  of  the  parties  entitled  under  the  first  will» 
and  that  the  benefit  should  accrue  to  whichever  should  be 
found  ultimately  endtledi  Decree  for  the  plaintifis  in  the 
suit  so  proceeded  with,  and  an  order  made  under  it,  firom 
which  the  person  beneficially  entitled  under  the  first  will, 
and  R.  F.  G.  beneficially  entitled  under  the  second,  appeal, 
but  the  Lords  refuse  to  hear  the  appeal,  for  want  of  proper 
parties,  and  order  it  to  stand  over,  with  liberty  to  the  parties 
to  take  such  steps  below  as  they  should  be  aidvised. 

Bill  then  filed  by  H.  F.  G.,  adding  other  parties,  and  prajring  to 
have  the  benefit  of  the  revived  suit,  which  is  decreed  him, 
but  the  Lords  still  refuse  to  hear  the  appeal,  for  want  of  pro- 
per parties,  *^  more  especially  considering  that  the  appeal 
**  was  firom  an  order  made  on  a  decree  obtained  by  persons 
**  who  had  no  right,  and  in  consequence  of  an  agreement 
<<  which  did  not  appear  to  have  been  disclosed  to  the  Court 
<'  or  the  defendants,  and  might  be  deemed  a  firaud  on  the 
**  Court  and  the  other  parties ;"  and  the  appeal  ordered  to 
stand  over,  but  with  liberty  as  before. 

A.  F.  G.  then  files  another  bill  to  have  the  benefit  of  the 
revived  suit,  and  adding  other  parties,  and  stating  a  new 
case,  viz.  that  the  other  parties  were  aware  of  the  agree- 
ment from  the  first,  and  had  acquiesced  in  it.  The  allega- 
tion denied  by  the  answer  and  not  proved,  and  the  bill 
dismissed.  Appeal  from  the  decree  of  dismissal,  but  the 
decree  affirmed  by  the  Lords.F-~GoifgA  v.  Laiouehe,  p.  485. 

DEED.    iS^e  Trust. 

DEEDS,  GIFT  OF.  F«f.MoKTOAGB.  Donatio  mortis  causa. 
Husband  and  Wife. 
A  father  by  a  voluntary  deed  conveyed  certain  estates  to 
trustees  upon  trust  to  allow  him  the  rents  and  profits  for 
life ;  then  to  the  use  of  his  son,  his  executors,  administra- 
tors and  assigns.  Subsequently  he  makes  another  settle- 
ment of  the  same  premises  on  the  marriage  of  the  son,  by 
which  he  gives  up  tlie  immediate  rents  and  profits  to  the 
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BOO,  and  after  some  further  limitationt  reaerraa  the  ultimate 
revernoQ  to  himself*  Held,  that  the  iFoluntary  deed  re- 
mained in  force,  in  as  fiur  as  it  was  not  revoked  by  the  sub- 
sequent marriage  settlement ;  and  that  the  reversion  belonged 
to  those  daimii^  under  the  son,  and  not  to  those  claiming 
under  the  father. — Croker  v.  MurHn,  p.  15. 

DEFAMATION,    Ste  Maoisthatcs. 

DEVISE. 

Devise  to  A.  for  life,  remainder  to  his  fink  and  other  sons  in 
ta3,  remainder  to  B.  for  life,  remainder  to  certain  of  his  sons 
for  lifis,  remainder  to  their  first  and  other  sons  in  tail  in  their 
order ;  proriso,  diat  if  B»  or  any  of  his  sons  should  become 
entitled,  die  estate  should  be  charged  with  a  sum  of  2,000/. 
for  C*;  a  grandson  of  B.is  dbeficst  of  B.'#  fiunily  who  be- 
come entitled  in  possession,  and  this  held  sufficient  to  sup- 
port the  charge  fiir  C. — Lord  Larion  v.  Gore,  191. 
G.  6.  devises  his  estates  at  S.  and  H.  to  trustees,  in  trust,  **  in 
^  case  there  should  be  but  one  son  of  my  daughter,  who 
"  shall  attwn  the  age  of  21  years,  for  such  son,  his  heirs 
'^  and  assigns  for  ever;  and  in  case  there  shall  be  two  or 
**  more  sons  who  shall  attain  the  age  of  21  years,  then  in 
**  trust  for  the  second  of  such  sons,  his  heirs  and  assigns  for 
^  ever :  and  in  case  there  shall  be  no  son  (of  the  daughter) 
**  who  shall  attain  the  age  of  21  years,  then  in  trust  for  such 
''  of  the  daughters  (if any)  as  shall  attain  the  age  of  21  years, 
*^  or,  before  diat,  be  married  with  consent  of  the  trustees, 
**  her  heirs  and  assigns  for  ever,"  &c. 
And  as  to  the  residue  of  the  property,  of  whatever  descrip- 
tion, which  the  testator  should  be  possessed  of  or  entitled  to 
at  the  time  of  his  death,  in  trust,  to  convert  the  whole  into 
money,  and  invest  the  produce  in  die  funds  for  the  benefit 
of  testator's  daughter's  children,  in  the  manner  in  the  will 
mentioned. 
And  the  testator  empowered  the  trustees  to  apply  what  should 
appear  to  them  to  be  a  competent  part  of  the  rents,  profits 
and  proceeds  of  the  estates  and  funds,  for  the  maintenance 
of  such  of  the  children  as  should  be  pbesumptxvelt  enti- 
tled, during  their  minority. 
Testator  having,  after  making  his  will,  purchased  some  addi- 
tional freehold  property,  executed  a  oodicili  by  which  he 
revoked  that  part  of  his  will  which  directed  the  sale  of  his 
residuary  freehold  property^  and  directed,  **  that  the  son 
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**  of  iny  dttoghtsr  wh9 duiO  fint  altiin  dieageof  ai  yean, 
**  ahall,  on  altaining  that  age,  dbaage  hia  name  for  that  of 
**  Elwet;  and  I  devise  to  auch  aoui  on  his  attaining  the  age 
**  of  ai  yean  and  cbanging  hia  name  to  Elwea,  all  my  free- 
**  hold  propefty*  land%  See*,  hia  heifaand  aaiigna  for  erer/' 

No  son  of  testator's  daughter  by  her  said  husband,  daring  his 
infancy,  and  no  daughter,  daring  her  in&ncy  and  non« 
marriage,  entitled  to  the  rents  and  profits  of  the  S.  and  ff- 
estates. 

If  the  younger  of  the  two  sons  should  die  in  bfancy,  the 
elder  would  not  be  entitled  to  such  rents  and  profits  during 
his  infancy,  and  that  a  third  son  becoming  a  second  son 
would  not  be  entitled  to  such  rents  and  profits  during  his 
infancy. 

The  rents  and  profits  during  the  infancy  of  the  sow,  and  the 
infancy  and  before  marriage  of  the  daughtors,  belong  to 
testator's  heir  at  law. 

As  to  the  maintenance,  there  being  two  sons,  infimts,  at  the 
time  of  testator's  death,  the  trustees  should  execute  the 
power  by  applying  part  of  the  rents  and  profits  of  the  pre- 
mises first  demised  to  the  maintenance  of  the  second  of 
such  sons  during  his  infancy ;  and  in  case  the  second  son 
died  in  infancy,  and  the  elder  became  an  only  son,  the  trus- 
tees should  apply  part  of  such  rents  and  profits  to  his 
maintenance  during  his  infimcy ;  and  in  case  a  third  son 
should  be  bom  during  the  infancy  of  the  first,  the  mainte- 
nance for  the  first  son  to  cease,  and  part  of  the  rents  and 
profits  to  be  applied  for  the  maintenance  of  such  third  son ; 
and  supposing  there  were  an  only  son  and  an  infant  un- 
married daughter,  the  trustees  would  have  no  power  to 
apply  any  part  of  the  rents  and  profits  to  the  maintenance  of 
such  daughter  during  her  minority. 

No  son  of  testator's  daughter  is  entitled  to  the  freehc^d  estetes. 
mentioned  in  the  codicil  until  his  attaining  the  age  of  si 
years  and  assuming  the  name  of  Elwes ;  and  until  the  hap- 
penbg  of  both  events,  the  rents  and  profits  of  such  estates 
belong  to  testator's  heir  at  law. 

Per  Lord  EUon.^^I  hope  this  will  be  a  leading  case.— Dt^ 
Jicld  ▼.  Dujfidd,  p.  268.  395. 

J.  S*  devises  to  his  son  T.  S.  certain  real  estates  specifically, 
and  charged  with  certain  specific  burdens,  and  bequeaths 
certain  pecuniary  legacies,  end  made  his  real  and  personal 


554  I   N  D  £  X. 

estates  liable  to  the  payment  of  the  legacies,  and  made 
T.  S.  his  residuary  devised  and  legatee,  and  sole  executor. 
Held  by  the  Lords,  reversing  a  decree  of  the  L.  Ch.  B.  of 
the  Exchequer,  that  the  real  estates  specifically  devued  to 
T.  S.  were  not  liable  to  contribute  to  the  payment  of  the 
pecuniary  legacies.— j^xmg'  t.  Sponge  p.  365. 

DIRECTION  (OF  JUDGE.) 

On  a  question  whether  a  deed  was  void  in  law,  on  the  ground 
of  unsoundness  of  mind  in  the  person  by  whom  it  was  exe- 
cuted, the  Judge  directed  the  jury  that  the  question  for 
them  to  try  was,  whether  «7.  S.  B.  was  a  person  of  sound 
mind  or  not ;  and  that,  to  constitute  such  unsoundness  of 
mind  as  should  avoid  a  deed  at  law,  the  person  executing 
must  be  incapable  of  understanding  and  acting  in  the 
ordinary  affiurs  of  life.  Exception  to  this*— for  that  the 
Judge  ought  to  have  directed  the  jury  that  the  unsoundness 
must  amount  to  idiotcy,  in  the  strict  legal  definition  of  the 
term.  But  the  Judge's  direction  held  by  the  Courts  below 
to  be  good,  and  the  judgment  affirmed  by  the  Lords. 

Judge's  direction  objected  to,  on  the  ground  of  ambiguity ;  but 
as  this  point  was  not  brought  under  the  notice  of  the  Judge, 
nor  made  matter  of  exception  at  the  time  of  the  direction 
given,  held  that  it  could  not  afterwards  be  relied  on.— .fiotf 
V.  Manning  p.  381. 

DONATIO  (MORTIS  CAUSA.) 

A  father,  in  contemplation  of  speedily-approaching  death, 
wishing  to  make  a  larger  provision  for  a  daughter  than  he 
had  done  by  his  will,  delivers  or  causes  to  be  delivered  to 
her  a  bond  and  a  mortgage  security  for  a  certain  sum  of 
money,  and  a  mortgage  security  for  another  sum  of  money. 
This  is  a  good  donatio  moriu  causd^  and  the  heir  or  execu- 
tor is  bound  to  give  effect  to  the  intent  of  the  donor.  Per 
Eldon  (Earl  of) ;  <*  This  is  the  first  absolute  decision  on  the 
'«  question."— 2>i/^W(f  v.  2>^M,  p.  1. 

ELECTION. 

A  woman  entitled  absolutely  to  certain  leasehold  premises 
marries,  and  by  the  marriage  settlement  becomes  entitled 
absolutely  to  the  same  premises,  in  case  she  survives  the 
husband.  He,  by  bis  will,  disposes  of  the  premuesas  if 
they  had  been  his  own,  and  gives  them  to  his  wife  for  life, 
and  then  to  her  first  and  second  daughters  for  life  in  sue- 


INDEX.  '555 

iMiiioB.  The  wlfy  takes  some  advanisges  under  die  will  of 
the  hasbindy  in  addition  to  the  leasehold  premises,  but  ig 
entirely  ignorant  of  any  necessity  to  elect,  and  makes  no 
dection  in  fact*  The  wife  makes  a  will,  by  which  tbe  lease- 
hold premises  are  left  to  her  eldest  daughter  absolutely, 
according  to  her  power  under  the  marriage  settlement,  but 
in  contravention  of  the-husband's  will,  by  which  the  eldest 
daughtier  had  only  an  estate  for  life.  On  the  death  of  the 
eldest  daughter,  the  second  daughter  claims  the»property, 
and  islet  into  possession  by  the  representative  of  the  eldest 
daughter,  in  ignorance  of  his  own  right.  Some  years  afler- 
wards,  the  representative  of  the  eldest  daughter  filed  his  bill 
in  the  Exchequer  for  restitution  to  him  of  the  premises  in 
question,  on  the  ground  that  the  wife  had  a  right  to  dispose 
of  the  premises  absolutely,  and  that  she  was  not  bound  to 
elect,  and  never  thought  of  electing  under  the  will  of  her 
husband.  Held  by  the  House  of  Lords,  affirming  a  judg- 
ment of  the  Court  of  Exchequer,  that  the  claim  of  the 
representative  of  the  eldest  daughter  was  good,  and  that 
this  was  not  a  case  for  election. — Morgan  v.  EdwardSf 
p.  104. 

P.  JR.  having  a  lease  (1736)  for  lives  renewable,  settles  (1 743) 
the  lands  comprised  in  it,  on  the  marriage  of  his  son,  T,  R., 
to  the  use  of  himself  for  life,  remainder  to  T.  R.  for  life, 
remainder  to  the  sons  of  the  marriage  in  tail  male,  or  rever- 
sion to  himself  in  fee.  Issue  of  the  marriage,  P.  R.  the 
younger.  P,  R.  the  elder  (1749)  purchases  the  fee  of  the 
lands  in  the  lease,  and  by  will  (1 766)  devises  the  inheritance 
to  T.  jR.  for  life,  remainder  to  P.  R.  the  younger,  for  life, 
remainder  to  his  sons  successively  in  tail  male ;  and  after 
some  other  remainders,  remainder  to  D.  and  JV'.  R  (appel- 
lants), the  one  for  life,  the  other  in  tail— reversion  to  his  own 
right  heirs.  And  T.  R.  was  empowered,  in  case  P.  R.  tbe 
younger  refused  to  settle  his  interest  in  the  lease  to  the  same 
uses  aH  testator  had  limited  the  inheritance,  at  his  discretion 
to  deprive  P.  A.  the  younger  of  his  life  estate,  under  the 
WlH  %  but  this  power  not  execuiSed.  Testator  dies  in  1 769  % 
settlement  (1770)  on  marriage  of  P.  A.  the  younger,  where- 
by the  lease  is  conveyed  to  trustees,  in  trust  for  T.  R.  for 
life,  remainder  to  F.  R»  for  life,  nemainder  to  the  issue  of 
the  niairiage  in  tail,  reversion  to^  T.  R.  absolutdy.  P.  R^ 
(1799)  di*  wMiovt  ever  having'  had  isdue,  and  T.  H.  con- 
VOL.  I, — NewS.  QQ 
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Yey»  the  reversion  of  the  leaie  to  A.  JR.  (reepcmdeDt),  hi* 
natural,  son,  and^ies  in  1805.  In  iSii,  D.  R.  and  W.  R' 
become  entitled,  in  poflsession,  to  the  inheritance  of  the 
lands  comprised  in  Uie  lease,  as  the  last  remainder-men, 
under  the  will  of  P.  R,  the  elder,  and  they  refose  to  renew 
the  lease  to  R.  A.,  on  the  ground  that  it  was  merged  in  the 
fee  when  that  was  purchased  by  P.  JR.  the  elder ;  or  that 
P.  R*  the  younger  had  elected  to  take  under  the  vrill,  and 
allowed  hb  interest  in  the  lease  to  go  with  the  inheritance; 
and  that  the  settlement  on  the  marriage  of  P,  R.  the 
younger,  underirhich  7.  R.  took  the  reversion  of  the  lease, 
was  'a  fraud  on  the  will.  But  the  Court  below  decreed 
a  renewal,  and  the  decree  affirmed  by  the  Lords^-^Rudedf^ 
V.  RutkdgiSf  p.  330. 

ERROR.    See  Pleading. 

EVIDENCE. 

Marriage  articles  lost :  Evidence  that  the  house  of  the  person 
in  whose  custody  they  ought  to  be,  had  been  ransacked  in 
17989  hy  French  troops  and  rebels,  and  many  papers  de- 
stroyed. Diligent  search  afterwards  for  the  articles,  which 
were  not  to  be  found  :  this  is  a  fair  presumption  that  th^ 
were  destroyed,  and  secondary  evidence  of  their  existence 
and  tenor  admitted. — Lord  Lorton  v*  Gore^  p.  191. 

EXCEPTION,    See  Direction. 

EXECUTOR.    See  Devise.  Legacy. 

FRAUD.    See  Court.  Election. 

GIFT.    See  Donatio. 

GLEBE.    See  Manse. 

HUSBAND  (AND  WIFE.) 

Deeds  of  separation,  in  1817  and  1818,  between  Lord  and 
Lady  W.  By  the  deed  of  1817  it  is  provided  that  the  par- 
ties shall  continue  to  reside  together  and  cohabit  as  husband 
and  wife,  but  that  on  the  renewal  of  dissentions  the  separa- 
tion should  immediately  take  eflfect.  Disputes  continue,  and 
the  deed  of  1818  is  executed,  which  provides  for  an  imme- 
diate separation ;  but  Lady  W.  is  prevailed  upon  to  allow 
her  husband  to  occupy  apartments  in  the  same  Iravse  with 
her  till^he  can  procure  an  iqppointment  abroad.  They 
accordingly  live,  dine  and  visit  together  for  ahout  a  year 
after  the  esdecntion  of  the  deed,  but  without  cohabitation  aa 
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binbaiid  and  wife.  B91  by  Lord  W.  to  let  aiide  the  deeds, 
^chiefly  on  the  ground  of  their  being  contrary  to  public 
policy;  and  the  deed  of  1817  is  declared  to  be  null  and  void, 
retenring  the  rights  of  a  child  of  the  marriage,  and  no  appeal 
by  Lady  W.  against  the  decree.  As  to  the  deed  of  1818, 
Ae  bill  18  retained  for  twelve  months  in  the  usual  way,  to 
give  the  parties  an  opportunity  to  try  the  question  of  its 
▼alidi^  at  law.  Neither  of  the  parties  avail  themselves  of 
tiiis  opportunity,  but  Lord  W.  appeals  against  the  decree  to 
the  House  of  Lords.  The  judgment  of  the  Court  below  ^ 
Affirmed,  enlarging  the  time  of  retaining  the  bill,  so  as  to 
enable  the  parties  still  to  try  the  question  at  law  : 

The  Lord  Chancellor  and  Lord  Eldon  being  clearly  of 
tipinion  that  the  deed  of  1817,  providing  for  a  future  sepa« 
•ration,  could  not  be  supported ;  and  the  Lord  Chancellor 
being  decidedly  of  opinion  that,  under  the  circumstances  of 
the  parties  living  together,  although  without  cohabitation  as 
husband  and  wife,  the  deed  of  1818  could  not  be  sustained ; 
and  Lord  Eldon  bemg  of  the  same  opinion,  but  more 
cautiously,  and  with  an  anxiety  that  the  question  should  still 
be  tried  at  law,  with  the  record  put  into  such  a  shape  that  it 
might  be  again  brought  by  writ  of  error  before  tlie  Houso 
for  final  adjudication.  (Vide  HindUy  v.  Westmeathy  6  Barn. 
&  Cres.  300.)     }Vestmeath  v.  Westmeafh,  p.  519. 

INFLUENCE,  UNDUE.    See  Will. 

Where  undue  influence  is  exercised  over  the  mind  of  a  testator 
in  making  his  will,  the  provisions  in  favour  of  the  person  ex* 
ercising  Uie  undue  influence  are  void,  but  the  will  may  be  good 
in  other  respects.  So  that  a  will  may  be  good  as  to  one  part 
and  bad  as  to  another. — Lord  Trimleston  v,  D'Altotiy  p.  85. 

A  master,  in  order  to  make  a  provision  for  a  confidential  clerk, 
after  his  own  decease,  insures  his  life  for  3,000  /.,  he  pay- 
ing two- thirds  of  the  premium  and  the  clerk  one-third,  and 
assigns  the  policy  to  the  derk.  The  clerk  has  a  liberal 
salary,  independent  of  this  bounty ;  the  master  dies,  and  in 
his  will  is  found  a  letter,  stating  that  the  assignment  had 
been  procured  firom  him  by  undue  influence  on  the  part  of 
die  oterk,  and  evidence  of  declarations  by  the  clerk  that  he 
had  it  iahm  power  to  ruin  the  credit  of  the  hous^,  by  the 
nteoMr  in  whidi  he- kept ^eacoouats.' Held  that  the  assign- 
■MM,  as  tO'two^irds  oftfae  pdtcyibr  which  die  master 

'    .l(gd|iaid  the  preaiiiai|iw^  firaoMMii  and  void=;  et  per 

QQ  2 
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ld>rd  LynMurU  (Ch.)  **^e  object  of  an  isiue  firom  Equity 
*'  is  attained  when  the  conscience  of  the  Equity  Judge  is 
^  satisfied  that,  at  the  trial,  justice  has  been,  upon  the  whole, 
"  substantially  done." — CMins  ▼.  Hare^  p.  139* 

INSURANCE. 

B^ore  the  statute  6  Geo.  1,  c.  i9»  by  which  the  oonopoly  of 
insuring  marine  risks  in  pArtnership  was  given  to  two  onn- 
panies,  (the  Boyid  Exchange  and  the  London  Insurance 
Companies,)  was  repealed,  the  Albion  Fire  and  Life  Insur- 
ance Company,  of  London,  by  an  Agientat  Glasgow,  agreed 
l^ith  certain  persons  at  Glasgow  for  a  general  insurance  on 
a  steam-boat,  without  any  piention  of  an  exception  of  sea 
risk,  and  paid  the  full  premium.  The  Agent,  although 
apprised  by  the  Secretary  of  the  Albion  Cgnip^ny  |hat  they 
did  not  consider  themselves  at  liberty  to  iMinre  marine  risks, 
never  communici^tes  that  circuipstance  to  ih^  assiir^d,  and 
never  delivers  the  actual  policy,  in  which  the  exertion  of 
sea  risk  was  inserted.  The  steam-boat  is  lost  by  fire  at  sea, 
and  an  action  is  brought  in  the  Scottish  Courts  on  the 
original  contract,  concluding  in  the  altern^ve  for  a  policy 
conformable  to  the  contract,  uprithout  the  exception  of  the 
sea  risk,  or  for  payment  of  the  sum  fpr  whic)i  the  steam- 
boat was  insured.  Judgment  for  |he  assured,  in  the  Court 
of  Session,  on  the  ground  th^t  fire  at  sea  in  a  steam-boat  was 
not  a  risk  contemplated  at  the  time  when  the  stat.  6  Goo.  1, 
c.  18.  passed,  and  therefore  was  not  within  tb^  limitation 
of  that  statute.  This  ground  repudiated  by  the  House  of 
Lords ;  but  the  judgment  of  the  Court  below  affirmed  on 
another  ground,  viz.  that  that  part  of  the  statute  which 
gave  the  monopoly  of  marine  risks  to  the  two  Companies, 
the  Royal  Exchange  and  the  London,  did  not  extend  to 
Scotland ;  and  that  the  contract  being  made  in  Scotland* 
and  the  action  founded  on  that  contract,  the  restriction  in 
the  statute  did  not  apply,  and  the  assured  were  entitled  to 
recover. — Pattison  v.  Mills,  p.  343. 

JUDGE.    See  Dibection.  Jury. 

JURISDICTION.    Sw  Court. 

The  Spiritual  Court  is  prevented,  by  the  Act  27  Geo.  3,  c  44, 
from  proceeding  against  clergymen,  as  well  as  laymen,  for 
fornication  or  incontinence,  aiEker  the  expiration  of  eight 
inonths  from  tlie  time  of  the  offence  committed,  pro  sahde 
anima  pt  reformmimfi  mmrum ;  but  the  Court  may  take 
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CQgmsance  of  diaiget  al  th^t  deseriptkm  «gaio8l  clergymen 
after  the  expiration  of  tfae  eig^t  novtbs,  with  a  view  to  sua- 
pengioB  or  deprivatioo,  or  oAer  puoishmept  oaerely  derical. 
—[Plaintiff  in  prohibition  not  allowed  his  costs  where, 
though  he  succeeded  in  a  minor  point,  he  fiuled  as  to  the 
aiain  object] — Free  r,  Burgoyne^  p.  1 15, 
Juriadiotion  of  the  liOrd  Chanqellor  in  the  Court  of  Chancery, 
to  control  the  authority  of  the  parent  over  the  children,  or 
to  deprive  hiu)  of  their  care  and  ciistody,  finr  proper  cause^ 
long  acknowledged  and  acted  on  in  the  Court  below»  now  for 
the  first  time  affirmed,  on  appea),  by  the  House  of  Lords.— 
WdUsky  V.  Wdlesky^  p.  15Q. 

JURY. 

Error  assigned — for  that  it  appeared  by  the  record  that,  on 
certain  issues,  the  jury  had  given  no  verdict  at  ally  ^nd  that 
it  did  not  appear  upon  the  record  that  both  parties  had 
given  their  consent  to  such  discharge. — Held  by  the  Lords, 
affirming  judgments  of  the  King's  Bench  and  Exehequar 
Chamber,  that  this  is  no  error,  as  the  Judges  may,  of  Uieir 
own  authority,  discharge  the  yasa^.-^FmDdi  v.  Annette 

LANDLORD.    See  Tenantry. 

LEASE.     See  Tenantry.  Election. 

LEGACY.    See  Devise. 

/.  S.  devises  to  his  son  T.  S.  certain  real  estates  specifically, 
and  charged  with  specific  burdens ;  and  bequeaths  certain 
pecuniae  legacies,  and  makes  his  real  and  personal  estates 
liable  to  pay  the  legacies ;  and  makes  T.  S.  his  residuary 
devisee  and  legatee,  and  sole  executor.  Held  by  the  Lords 
that  the  real  estates  specifically  devised  to  T.  S.  were  not 
liable  to  contribute  to  the  payq^ent  of  the  pecuniary 
legacies. — Spang  v.  Sponge  p.  365. 

MAGISTRATES. 

The  agent  for  £.,  a  person  convicted  of  poaching,  applies  to 
the  convicting  magistrates  for  a  mitigation  of  thtt  penalty, 
on  the  ground  that  the  poacher  supported  his  finder  and 
mother  by  his  labour  or  industry.  A,,  one  of  the  magis- 
trates, saidf  '<  I  do  not  think  the  defender  deserves  any 
*^  mercy»  as  I  ao>  informed  tliat  besides  being  a  poacher  he 
*^  is  a  thief,  and  has  been  known  to  steal  bce-bives  and 
*'  leather;"  and  he  appealed  to  B.  another  magistrate,  who 
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saidi  *<  I  cannot  say  as  to  the  bee-hivea,  but  I  was  infonned 
^  by  a  respectable  fiurmeri  now  dead,  that  he  stole  a 
*'  quantity  of  leather."  R.  brings  his  action  of  dattiagea 
i^nst  the  magistrates  for  defamation,  and  the  action  held 
by  the  Court  below  to  be  rdevant,  and  sent  to  a  jury,  and 
ferdict  for  the  pursuer  for  195/.  damages  against  eadi  of 
the  mapstratesy  and  the  verdict  confirmed  by  the  Court. 
The  interlocutor  of  rdevancy  affirmed  by  the  House  of 
LordSy  but  the  interlocutor  confirming  the  verdict  reoened^ 
and  the  case  remitted  for  a  new  triaL — AUardice  v.  Robert" 
9on  (Scotch)i  p.  495. 

MANSE. 

Finally  decided  that  the  minister  of  a  parish  partly  burghal 
and  partly  landward,  is,  de  jure^  entitled  to  a  manse  under 
the  Act  1663 — Juld  v.  HanUlton  (Scotch),  p.  43.— Afotr  v. 
BebAer,  p.  S5- 

MARRIAGE.    See  Contract. 

A  &ther  intending  to  make  a  certain  provisott  for  his  daughter, 
dies  before  carrying  the  intention  into  e£Bect.  His  son  and 
heir  asserts  in  a  correspondence  that  he  is  resolved  to  make 
the  provision  intended  by  his  father,  and  a  man  marries  the 
daughter  on  the  faith  of  her  having  this  provision.  Thb  is, 
in  eflRact,  a  settlement  on  the  marriage,  and  the  son  is  bound 
to  pay.— Afoa^^iMNer^  v.  Reilfy,  p.  63. 

Maiy  B.  Macneil  married  to  Jolly  in  a  manner  unquestionably 
regular,  on  13th  June  1816.  Summons,  in  1813,  of  decla- 
rator of  marriage  and  adherence  (restitution  of  conjugal 
rights),  by  Macgregor  against  Mary  B.  Macneil  alone, 
founded  on  alleged  irregular  prior  marriage,  followed  by 
a  marriage  by  a  clergyman,  on  S3d  May  1816.  Charge  of 
previous  irregular  marriage  abandoned,  and  evidence  con- 
fined to  the  marriage  before  the  clergyman,  on  93d  May 
18 16:  lat,  Documente;  certificate  ^imwi  certificate  of  pro- 
damation  of  banns,  but  no  banns  actniJly  puUished^  entry 
in  book  (private  memorandum  not  admissible  evidence)  of  the 
deigyman ;  certificate  ofthe  clergyman;  a  bad  character, 
afterwards  convicted  in  criminal  court  of  forging  marriage 
Unas  or  certificates ;-— adly.  Witnesses ;  the  clergyman's  wife 
and  daughter,  the  only  witnesses  ;—3diy,  Admissions  of 

•  M.  B.  Maonefl,  thatah^  went  bdbce  the  clergyman  with 
Macgregoiv  but  did  ao  firomimdue  influehoe  and  fear,  and 
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deojing  canaent;  evidence  of  fiu^  and  circttmBtancet  before 
and  after  the  alleged  marriage  with  Macgregor.    . 

nveduldren  bom  of  the  marriage  with  Jolly  in  the  course  of 
the  proceedings.  Judgments  of  the  Courts  below  aostafaiing 
the  prior  marriage  with  Macgregor  rerersed,  upon  appeal, 
by  the  Lords ;  the  eridence  of  the  ceremony  and  consent 
beii^  considered  defectiYOy  and  the  pleading  irregidar. 

A  marriage,  without  actual  proclamation  of  banns,  not  con- 
sidered as  a  regular  marriage,  though  celebrated  by  a  der^ 
gyman,  and  eridence  of  facts  and  circumstances  to  elide 
(rebut)  the  presumption  of  consent  admissible. 

No  opinion  (because  not  necessary  to  be  decided  in  thiacaso) 
whether  evidence  of  facts  and  circumstances  can  be  admitted 
to  rebut  the  presumption  of  consent  arising  from  a  marriage 
unquestionably  regidar.  ' 

No  opinion  (because  not  necessary  to  be  decided  in  thb  case) 
whether  Jolly  and  the  children  ought  to  have  been  partiea 
to  the  suit  for  their  interests. 

No  opinion  (because  not  necessary  to  be  decided  in  this  case) 
whether,  although  the  declarator  had  been  sustained,  it 
must  necessarily  have  been  followed,  under  such  circum- 
stances as  appeared  in  the  present  case,  by  a  judgment  of 
adherence  (restitution  of  conjugal  rights). 

No  opinion  (because  not  necessary  to  be  decided  in  the  present 
case)  whether  admissions,  by  a  party  contracting,  of  a  prior 
marriage,  can  be  received  in  eridence  to  destroy  the  effect 
of  a  subsequent  marriage  contracted  by  that  party.— 
Macneii  v.  Macgregor  (Scotch),  p.  aio. 

7.  B.f  entitled  under  one  will  to  an  estate  tail,  expectant  on 
the  deaUi  of  two  elder  brothers  without  issue  or  recoveiy 
suffered,  and  entitled  under  another  will  to  an  estate  for  life, 
with  a  remote  remainder  in  tail,  proposes  to  covenant  that 
on  his  marriage  with  L.  C,  a  ward  of  Court,  in  case  either 
of  the  limitations  in  his  favour  in  the  wills  shall  take  eflfect, 
he  will  charge  the  estate  to  which  he  shall  become  entitled 
with  an  addition  of  8,000^  to  the  fortune  of  younger 
children.  The  same  Master  to  whom  the  proposal  is  sub- 
mitted settles  the  covenant  in  the  marriage  arttdes  with 
words  of  inhmiance  not  occurring  in  the  proposal,  viz.: 
"  that  in  case  he  shall  become  seised  of  or  entitled  to  all  or 
^  any  of  the  manors,  hereditaments  or  estates  demised  by 
**  such  wills,  or  by  either  of  them,  or  of  any  other  lands,  Ac. 
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^^  m^  ubdbe  of  Meriianee  m  paaetmn  or  othenme^ 
''  ca]tMeofbdHg  sailed  or  bomd  imi&m&r  egmti^"  he  will 
tbutgo  die  OiUfttofl  m  aferoMd,*  flii«btliB  is appmred by  the 
Couic— :P.  3.  heoomotf'  aititiod'  in  powMtton  to  the  life 
eOate  onfy^  attd'onoUn  bjir  a  younger  cfaUd  that  the  8,000  /. 
•hoaid  be  declared' tO'  be  a  charge  on  the  fife  estate,  and 
vefbraace  to  a  Maafeiv  he  rapovla  that  the  InntatioDt  under 
which'  T.  3.  ctfv«iianied  io  charge  the  eatatea  with  the 
8^000^^.  never  took  pl«ee.  The  report  confirmed  by  decretal 
order  at  the  Court  b^ow,  and  the  judgment  affirmed  by  the 
Lords.— ^fWfv.  RotimoHf  p.  469. 

MODUS.    See  Tithes. 

MORTGAGB.    56^  Donatio. 

A  Father,  in  conteniplation  of  almost  immediate  death,  wishing 
to  make  a  larger  provision  for  a  daughter  than  he  had  done 
by  his  will,  delivers  to  her  a  bon^  and  some  mortgage  secu- 
rities. This  is  a  good  donatio  mortis  causi^  and  the'heir  or 
executor  is  bound  to  give  effect  to  the  intent  of  the  donor. 
Per  £ldon*(Earl  of) : ''  This  is  the  first  absolute  decision  on 
the  question."— Dtg^Wv.  Duffldd^  p.  i. 

PARENT  AND  ClIILD.    See  Jurisdictioh. 
PARTIES.    See  Court. 
PEACE,  CLERK  OF  THE. 

The  right  of  direct  appointment  to  the  office  of  clerk  of  the 

peace  ia  by  law  in  the  Custos  Rotulomm,  and  not  in  the 

Crown* — Harding  Y.  Pollock^  p»  453. 

PLEADING. 

In  an  aetioii  on  a  penal  statute,  one  hrif  of  the-paMMy  io  the 
informer,  tfafe  other  half  to  the  poor  of  the  parish;  and,  after 
verdict  fbr  t&e  plaidtiiil  alleged  for  emvr,  that  although 
diere  are  two  parishes  of  St.  Jameaintheoeuity  of  Middle- 
sex, that  of  ClerkenweH  and  that  of  Westminsieiv  thetecord 
had  not  distinguished  which  of  them,  but  only  designated 
*'  the  parbh  of  St.  James  in  the  County  of  Middlesex.'' 
Held  well  enough  (at  least  after  verdict),  as  the  right  parish 
nHght  recover  its  moiety  of  thependty,  by  showfaig  that  it 
was  the  parish  in  which  the  offence' had  been  committed.— 
Taylor  V,  fFHSamSf  p.  19. 

POWER.    See  Devise. 

Tenant  in  fee  of  one  undivided  moiety,  being  tenant  for  life  of 
the  other  undivided  moiety,  with  power  of  appointment  in 
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tee,  devifet  at  foUovt :  *'  I  hereby  give  and  deviae  all  my 
**  ire^old  estatea  in  the  city  of  London  and  county  of 
**  Sumy,  or  elaewhere,  to  my  nephew,  John  Koake,  for  hia 
^  life,  <m  condition  that,  out  of  the  rents  thereof,  hedo  from 
•*  time  to  time  keep  inch  estatea  in  proper  and  tenantabk 
'*  repair."  Held  by  the  House  of  Lords,  in  concurrence 
with  the  unanimous  opinion  of  the  Judges,  that  this  is  notan 
execution  of  the  powers — Roake  ▼•  Dam,  p.  437. 

PRESENTATION.    See  Simont. 

SEA-COAST. 

Lands  formed  slowly,  gradually  and  imperceptibly,  by  allu- 
vion on  the  sea-shore,  belong,  by  general  immemorial 
custom,  to  the  owner  of  the  adjoining  lands,  and  not  to  the 
Crown.  So  decided  by  the  House  of  Lords,  in  concurrence 
with  the  unanimous  opinion  of  the  Judges. — The  King 
V.  Lord  YarborifUghf  p.  178, 

SIMONY. 

Bargain  and  sale  of  a  next  presentation,  the  incumbent,  to  the 
knowledge  of  both  parties,  being  in  extremis^  but  without 
the  privity  of,  or  view  to  the  nomination  of  any  particular 
clerk :  held  by  the  House  of  Lords,  reversing  decisions  of  the 
Court  of  Great  Sessions  of  Chester  and  of  the  Court  of 
King's  Bench,  that  this  is  not  simony  so  as  to  entitle  the 
Bishop  to  reject  the  clerk  subsequently  presented.^Pojr  v. 
Bishop  of  Chester f  p.  416. 

SOVEREIGN,  FOREIGN. 

Machado,  as  agent  for  the  King  of  Spain,  receives  from  the 
French  government  a  sum  of  money,  which  that  government 
had  agreed  to  pay  to  the  King  of  Spain  in  sadsfiiction  of  the 
claims  of  certain  Spanish  subjects  <m  France.  Machado 
brings  the  money  to  this  country,  and  deposits  a  consider- 
able portion  of  it  in  the  hands  of  Hullet  &l  Co.  of  London. 
The  King  of  Spain  applies  to  Machado  for  the  money,  and 
Machado  refuses  to  deliver  it,  on  the  pretence  that  he  is 
bound  to.  pay  only  to  such  subjects  of  Spain  as  should  be 
found  ultimately  entitled  to  it  Bill  in  the  name  of  the 
King  of  Spain  against  Machado  (out  of  the  jurisdiction), 
and  against  Hullet  &  Co.,  for  discovevyi^And  payment  of  the 
money  into  Court.  Demurrer  to  the  bill  for  want  of  parties, 
&c.  but  chiefly  on  the  ground,  that  it  had  never  been  held 
that  a  foreign  sovereign  could  sue  in  equity  in  this  county. 
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0;r^  by  iipe  CctfM  M^  ovcHrniUiKg  thedettivMrf  and  thb 

A  fmJigA  «ov^r^  bM  i^  figbt  le  4Ui9in  thisoomlrjin  equity 
H  w^  at  M  lHir#    lo  thw  cmcw  lite  Kins  of  Spain  is  the 
9ri9  V^J  ^tidaA  W  Ihft  nimqii  lA  ih«  fint  intHnca — If ii^ 
((ft  y«  i^^nv  e^'%Miii9  pu  169. 
TENANTRY  (ACT9.> 

Notice  ifk  18^0^  under  die  Tenantajr  Act,  by  a  landlord  to 
a  tenant  of  a  lease  for  li^ea  rep^ewable  fixr  eroT}  to  {Miy  bit 
seyeral  fines  and  to  renew.    Tenant  ready  to  pay  his  finea 
iijunodiately  on  notice ;  but  a  difficulty  arises  respecting 
collateral  matters  of  encroachm^t  and  biieach  of  covenant, 
and  a  correspondence  on  thes^  points  taj^es  place  between 
the  parties;  and,  in  poiut  of  &ct,  oo  tender  q(  the  fin^  is 
made  till  upward^  of  three  years  after  the  notice.   Held  that, 
'  as  the  landlord  knew  that  the  tenant  was  always  ready  to 
pay  the  fines,  and  that  as  the  difficulty  in  the  way  of  renewal 
arose  from  a  collateral  matter,  the  principle  of  neglect  or 
unreasonable  delay  did  not  apply  here,  as  the  landlcnrd  might 
have  accepted  the  fines  and  renewed  without  prejudice  €0 
his  rights  as  to  the  collateral  pomts,  and  that  the  want  of 
tender,  under  the  circumstances,  was  immateriia],  as  the 
tenant  knew  that  the  fines,  though  tendered,  would  not  be 
accepted.    Adjudged  that  the  tenant  was  entitled  to  a  re- 
newal, reserving  the  rights  of  the  landlord  as  to  the  colla- 
teral matters. — TratU  v.  Ihayer^  p^  IS5. 
Tenant  pays  money  into  court,  under  the  Tenantfy  Act,  to 
save  his  £arfeitu^.    The  ttx  moBlhs  allowed  by  the  statute 
expire  on  the  i8tb  Jian.  1804,  on  Sunday*    The  tenant  files 
hisbitt  to  redeem,  in  the  Exchequisr,  on  Saturday  the  17th ; 
and  the  Court  not  being  then  siting,  and  none  of  the  Barons 
being  in  tQwn,  one  of  them,  residing  near  Dublin,  makes  an 
order,  dated  the  17th,  to  pay  the  money  into  the  Bank  of 
Iceland.    This  order  is  on  the  same  day  left   with   the 
Aocountant-general,  and  the  money  is  paid  to  his  account 
on  the  19th,  and  he  certifies  its  being  paid  in  of  that  date. 
The  Court,  on  the  motion  of  the  tenant,  makes  an  inter- 
locutpry  order  on  the  Accountant-general,  to  alter  the  date 
of  his  certified  firom  the  19th  to  the  17th;  but  this  order 
reversed  on  appelil,  as  standing  in  the  way  of  a  thorough 
investigation  of  the  merits  at  the  hearing. —  F«m^  v.  Bod' 
Ain,  p.  45(5. 


X  N   1>  £  JC.  BOS' 

TIME,  LAPSE  OF.    &f  Tbvaktbt.  £i.iotion. 

Kingf  «oa-iiHlair  and  Bgmtt  of  A*  Gon^  i»  in  the  habit  of 
makiDg  payaientt  in  nspoct  of  Goto'b  debts,  sontliMies  with 
noney  fmniahod  fiit  the  purpoM  by  Ooro,  sometTineB  out  of 
lai  ovafiinds.  Kiog  pay»  400/.  m  i?6i,  and  ^000  /.  in 
17649  in  respect  of  bond  debts  of  Oore,  wha  ^isa  ki  17819 
leaving  King  his  executor.  No  claim  awde  by  King  i^ainst 
A.  Goia  in  his  lijEe-tima^  nor  against  hia  estate  aftanivrds  till 
1&191  in  reelect  of  these  sums^  Piresamed  that  the  pay- 
Qienta  wese  made  out  of  the  money  of  A.  Oose^  and  the 
claim  of  King  barred  by  lapse  of  time.  LBrd  Lorton 
T.  Gor^y  p.  191. 

TITHES. 

Where  a  person  had  a  beneficial'  interest  fbr  life  in  an  impro- 
priate rectory,  and  was  in  actual  possession,  held  that  he 
was  entitled  to  take  the  tithes,  though  the  estate  was  subject 
to  a  trust  term  for  securing  annuities,  and  to  a  mortgage ; 
be  having  paid  the  annuities  and  the  mortgage-money,  and 
neidker  trustees  nor  mortgagees  interfering  with  his  posses- 
sion.— Glegg  V.  Leghy  p.  98. 
Bill  by  a  Vicar  for  vicarial  tithes ;  answer,  a  modus  hi  lieu  of 
vicarial  tithes,  without  specifying  more  particularly  the 
tithes  in  respect  of  which  the  alleged  modua  is  payable.  No 
sufficient  evidence  gixen  of  the  Vicar's  title  to  alV  or.  any  of 
the  tithes  which  he  claimed.  The  Lord  Chief  Baron,  not- 
withstanding, directs  an  issue,  in  terms  of  the  anawes,  to  try 
the  question  of  modus  in  lieu  of  tidies,  Affivmed;  by  the 
Lords,  as  being  the  proper  issue. —  Vide  ^  Youn.  &  Jer. 
594')-'-D«w%foW  V.  S$rong,  p.  480. 

TRUST.    See  Devise. 

P*  and  H.  obtain  a  judgment  in  Iceland  agMiist  Di  and  issue 
a  JL  fa*  under  which  his  effects  in  his  mansioB*h<>use  at  R. 
are  taken.  Notice  to  the  Sheriff  that  !>>  had,  some  years 
before,  conveyed  his  estates  in  the  counties  of  M.y  £.  and  W, 
in  Dneland,  and  of  0.  in  England,  and  assigned  his-  effects 
including  the  goods  in  question,  for  a  term,  in  trust  for  his 
creditors,  and  that  the  trustt^e-  was  in  possession,  and  the 
sheriff  relinquishes  the  goods.  P.  and  B.  filetheir  Bill,  and 
obtain  production  of  the  trust-deed,  from  which  it  appears 
that  JD,  tinder  the  deed,  is  entitled  to  an  annuity  or  yearly 
rent  out  of  all  the  estates,  of  5,000  /. 
P.  and  B.  sue  out  an  tlrgxt  directed  to  the  sheriff  of  R.  >vho 
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ddiven  to  P.  and  B»  Uuub  in  that  county  on  wfiidi  the 
annuitj  is  charged,  to  the  amount  of  a  moietjr  of  the  aa- 
nuity.  But  P.  and  B.  being  advised  that  they  could  make 
nothing  of  this,  on  account  of  the  trust,  proceed  with  the 
suit  in  equity,  and  obtam  an  ordeip  jrestraimng  the  trustee 
from  paying  any  part  of  the  ^ooo  /.  to  D.,  without  reserving 
what  had  been  found  competent  by  the  Court  to  answer  the 
demand  of  JP.  and  jB,,  till  the  bearing  the  cause,  and*  further 
order.  From  that  <Mrder,  D.  and  the  trustee  appealed,  but 
the  order  affirmed  in  Dam,  Ptoc. — DUkn  y.  Pkukdtf  p.  320. 
Trust-fund  directed  by  the  trustees  and  testator  to  be  invested 
after  hi«  death  in  the  purchase  of  lands,  to  be  settled  on 
certahi  persons  mentioned.  Held  by  the  House  of  Lords^ 
that  after  the  period  of  twelve  months  from  the  time  of 
testator's  death,  the  interest  of  the  trust-fund,  untfl  it  is 
invested  in  land,  shall  go  to  those  who  would  be  successively 
entitled  to  the  rents  and  profits  of  the  lands  when  purchased ; 
this  being  a  rule  founded  on  the  primary  intent  of  the 
testator,  and  resting  on  principles  common  to*  tlie  laws 
both  of  England  and  Scotland. — Earl  of  SUdr  v.  Macgiil 
(Scotch),  p.  34. 

WIFE. '  See  Husband. 

WILL.    See  Electxok.  Devise. 

Where  two  testamentary  papers  were  left  by  a  testator ;  held 
by  the  Lords,  affirming  a  decbion  of  the  Vice-Chancdlor^ 
that  from  a  similarity  of  form  and  expression  in  the  two 
instruments,  and  of  the  annuities,  legacies  and  gilb  con- 
tained in  them,  the  latter  was  for  the  greater  part,  if  not 
wholly,  a  substitute  for  the  former,— iFlimris;^  v.  Gurre^p 

p.  35- 
Where  an  undue  influence  is  exercised  over  the  mind  of  a 
testator  in  making  his  will,  the  provisions  in  the  will,  in 
favour  of  the  person  exercuing  that  influence,  are  void ;  but 
the  will  may  be  good  as  for  as  respects  other  parties.  So  that 
a  will  may  be  valid  as  to  some  parts, and  invalid  as  to  others: 
may  be  good  as  to  one  party,  and  bad  as  to  another.*— Lord^ 
Trmleiton  v.  D'AUon,  p.  85. 
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